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Mr.  Justice  Clifford  and  Mr.  Justice  Hunt,  by  reason  of 
indisposition,  took  no  part  in  deciding  the  cases  reported  in  this 
volume. 

Mr.  Justice  Strong  resigned  Dec.  14,  1880.  He,  however,  took 
part  in  deciding  the  following  cases  reported  in  this  volume: — 

Allen  v.  Louisiana,  p.  80 ;  Ashburner  v.  California,  p.  575  ;  County 
of  Morgan  v.  Alien,  p.  498 ;  County  of  Tipton  v.  Locomotive  Works, 
p.  523;  Kilbourn  v.  Thompson,  p.  168;  Insurance  Company  v.  Stin- 
son,  p.  25 ;  National  Bank  v.  Whitney,  p.  99 ;  Pennock  v.  Commis- 
sioners, p.  44;  Railroad  Companies  v.  Schutte,  p.  118;  Railroad 
Company  v.  Falconer,  p.  821. 

Mr.  Justice  Swayne  took  no  part  in  deciding  the  cases  reported, 
tiifor  than:  — 

Allen   v.    Louisiana,  p.    80 ;    Ashburner   v.    California,  p.    575 ; 

JJamberger  v.    Terry,  p.  40 ;  Boogher  v.  Insurance   Company,  p.  90 ; 

County  of  Morgan  v.  Allen,  jt>.  498 ;    County  of  Tipton  v.  Locomotive 

Works,  p.    523  ;   Cucullu  v.  Hernandez,  p.  105  ;  Dennison  v.  -4fac- 

ander,  p.  522  ;  /fa//  v.  Wisconsin,  p.  5 ;  Insurance  Company  v.  £/in- 

*0n,  p.  25 ;  Kilbourn  v.  Thompson,  p.  1 68 ;  3/c  Carthy  v.  Provost,  p. 

073 ;  National  Bank   v.    Whitney,   p.  99 ;   Pec&  v.    Collins,  p.   660 ; 

Pennock  v.  Commissioners,  p.  44;  Railroad  Companies  v.   Schutte,  p. 

118;    Railroad  Company  v.  Falconer,  p.  821  ;  Railroad  Company  v. 

Commissioners,  p.  1 ;  i?e//<*  v.  Rundlc,  p.   222 ;    77<e  "  Connemara" 

p.  754;    77/e  ^Richmond,"  p.  5  40;    United  States  v.  Hough,  p.  71  ; 

WW  v.  7W4  jo.  327 ;    HWfcef  v.  ifa&c,  p.  340. 
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Hon.  Joseph  P.  Bradley.  Hon.   Ward   Hunt. 

Hon.  John   M.   Harlan.  Hon.   William   B.  Woods. 


ATTORNEYS-GENERAL. 

Hon.   Charles   Devens. 
Hon.  Wayne  McVeagh.* 


SOLICITOR-GENERAL. 

Hon.   Samuel   Field    Phillips. 


l  Mr.  Justice  Swayne  resigned  Jan.  24, 1881. 

1  The  commission  of  Mr.  MacVeauh  bears  date  March  5,  1881. 
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MEMORANDA. 


The  resolutions  adopted  at  a  meeting  of  the  Bar  held  Dec.  20,  1880, 
to  take  action  on  the  retirement  of  Mr.  Justice  Strong  from  the  Bench 
(102  U.  S.  ix),  were  transmitted  to  him  with  the  following  letter:  — 

Supreme  Court  of  the  United  States, 
Dec.  23, 1880. 
Dear  Judge  Strono,  —  We  have  the  pleasure  of  handing  you,  with  this,  a 
copy  of  the  resolutions  of  the  Bar,  adopted  on  the  occasion  of  your  retirement 
from  judicial  life,  and  of  the  proceedings  in  court  when  the  Attorney-General 
asked  that  they  might  be  entered  on  our  records.  From  this  you  will  see  how 
much  your  absence  from  the  Bench  is  regretted  by  those  who  have  so  long  been 
accustomed  to  consider  your  judgments.  Great,  however,  as  is  their  loss,  we 
cannot  but  consider  ours  greater.  We  already  feel  that  we  are  no  longer  to 
hare  the  benefit  in  our  consultations  of  your  careful  investigation  of  facts,  your 
nice  discrimination  in  the  application  of  principles,  and  your  useful  criticisms, 
always  worthy  of  attention,  but  never  giving  offence.  Your  uniform  kindness 
and  courtesy  towards  all  will  never  be  forgotten. 

We  are  glad  to  know  that,  although  you  are  not  to  be  with  us  longer  on  the 
Bench,  you  will  keep  your  residence  in  Washington,  and  that  the  pleasures  of 
personal  intercourse  with  you  and  the  members  of  your  estimable  family,  which 
we  have  so  much  enjoyed,  need  not  be  interrupted. 

That  you.  may  live  long  to  enjoy  the  honors  which  are  so  deservedly  yours 
is  the  sincere  wish  of  your  friends  and  former  associates. 

M.  R.  Waite,  Joseph  P.  Bradley, 

N.  H.  Swayne,  Ward  Hunt, 

Samuel  F.  Miller,    John  M.  Harlan. 
Stephen  J.  Field, 


A  meeting  of  the  members  of  the  Bar  of  the  Supreme  Court  of  the 
United  States  was  held  in  the  court-room  Jan.  31,  1881,  to  take  action 
touching  the  resignation  of  Mr.  Justice  Swayne.  Hon.  Samuel  Shel- 
labaroer  was  elected  chairman,  and  Mr.  James  II.  McKknney,  clerk 
of  the  court,  secretary.  A  committee  on  resolutions,  consisting  of  Mr. 
Philip  Phillips,  Mr.  George  H.  Williams,  Mr.  Richard  T.  Mer- 
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rick,  Mr.  Elliott  F.  Shrpard,  and  Mr.  J.  Hurley  Ashton,  was  ap- 
pointed by  the  chairman;  and  they,  through  Mr.  Phillips,  reported  the 
following  resolutions,  which  were  adopted:  — 

Resolved,  That  the  members  of  the  Bar  have  learned,  with  deep  regret,  that, 
in  the  opinion  of  Mr.  Justice  Swathe,  the  time  has  arrived  when  he  should 
retire  from  the  labors  and  duties  of  the  Bench,  which  he  has  so  long  adorned. 

Resolved,  That  at  the  conclusion  of  his  long  and  honorable  career,  the  Bar 
deem  it  alike  their  duty  and  their  privilege  to  express  their  sentiments  of  sin- 
cere respect  for  Mb.  Justice  Swayne,  which  have  been  inspired  by  the  large 
capacity,  the  full  and  accurate  learning,  the  patient  and  persistent  investiga- 
tion, the  anxious  desire  to  do  justice,  the  genial  and  benevolent  courtesy  he  has 
uniformly  accorded  to  the  members  of  the  Bar,  which  have  distinguished  him 
throughout  the  long  period  of  Jus  service  on  the  Bench  of  the  Supreme  Court. 

Resolved,  That  the  Attorney -General  be  requested  to  present  these  resolutions 
to  the  Court,  and  ask  that  they  be  entered  on  its  minutes,  and  communicated  to 
Mr.  Justice  Swayne. 

Mr.  Attorney-General  Devens,  in  presenting  the  resolutions,  ad- 
dressed the  Court  as  follows  :  — 

May  it  please  your  Honors,  —  The  members  of  the  Bar  were  aware  last  Mon- 
day, when  Mr.  Justice  Swayne  delivered  the  opinion,  the  preparation  of  which 
had  been  intrusted  to  him,  that  they  were  listening  to  his  words  for  the  last  time 
in  this  place.  His  retirement,  in  advanced  life  indeed,  yet  with  unimpaired 
powers,  is  an  event  that  they  would  not  willingly  pass  without  proper  expression 
of  the  respect  in  which  they  hold  his  eminent  public  services,  and  of  the  honor 
and  love  which  they  bear  to  him  personally. 

Nineteen  years  have  passed  since  he  became  a  Justice  of  this  Court.  With  one 
exception,  —  the  senior  Associate  Justice,  detained  from  us  during  this  term  by  a 
protracted  and  distressing  illness,  —  all  who  originally  sat  with  him  are  gone. 
While  no  "cold  gradations  of  decay  "  have  given  admonition  of  the  necessity  of 
repose,  he  has  deemed  it  wiser  to  seek  it. 

His  judicial  life  includes  two  great  historic  periods,  one  the  supplement  and 
consequent  of  the  other.  The  novelty  and  importance  of  the  questions  that  were 
at  once  pressed  upon  the  attention  of  the  Court  by  the  civil  war  will  be  readily 
admitted  when  we  remember  that  they  concerned  all  the  rights  of  belligerents,  of 
confiscation,  prize,  blockade,  and  non-intercourse.  The  vast  expenditures  re- 
quired new  systems  and  modes  of  raising  revenue,  and  the  legislation  by  which 
it  was  sought  to  meet  the  exigency  became  here,  of  necessity,  the  subject  of  in- 
quiry and  interpretation. 

His  last  opinion  considers  fully  the  important  subject  of  the  income  tax  im- 
posed by  the  United  States.,  and  defines  clearly  and  authoritatively  the  meaning 
of  "  direct  taxes,"  as  the  term  is  used  in  the  Constitution. 

At  the  close  of  the  war  came  the  period  of  reconstruction.  As  pointed  out  by 
Mr.  Justice* Swayne  himself,  it  was  sixty-one  years  since  any  amendment  of  the 
Constitution  had  been  made.  All  the  earlier  amendments  had  been  prompted  by 
the  anxiety  of  the  States  lest  their  autonomy  should  be  invaded  by  the  Federal 
Government ;  but  a  time  had  arrived  when  it  was  clearly  necessary  that  rights 
acquired  and  results  determined  by  the  civil  war  should  be  placed  under  the 
guardianship  of  the  Federal  Government ;  and  this  was  done  by  three  constitu- 
tional amendments. 
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The  great  power  possessed  by  this  Court,  that  of  declaring  a  law,  which  had 
the  sanction  of  all  the  forms  of  legislation,  void,  because  in  violation  of  the  Con- 
stitution, had  been  exercised  before  this  era  in  but  the  two  instances  of  Marbury 
v.  Madison  and  Scott  v.  Sanford.  But  there  followed  upon  the  amendments,  and 
the  consequent  legislation,  a  large  series  of  constitutional  inquiries  which  are  by 
no  means  concluded. 

The  ability,  the  learning,  the  acquirements,  the  ready  capacity  to  acquire,  the 
calm  judgment  and  the  sound  common  sense  of  Mr.  Justice  Swayne  caused 
his  influence  to  be  everywhere  felt  in  all  the  various  stages  of  these  great 
judicial  debates,  in  which  he  bore  his  full  share. 

His  opinions,  which  will  be  found  in  more  than  one  third  of  the  volumes  of 
the  Reports  of  this  Court,  commencing  with  the  first  of  Black  and  extending 
through  the  twelfth  of  Otto  —  some  thirty-seven  volumes  —  are  the  enduring 
monument  of  his  honestly  earned  fame  as  a  jurist. 

Such  a  fame  may  appear  to  the  casual  observer  less  brilliant  than  that  of  the 
orators,  the  soldiers,  and  the  statesmen  who  were  his  contemporaries  when  it  was 
won ;  yet  it  is  not  less  dear,  nor  less  valuable,  in  the  eyes  of  every  thoughtful 
lover  of  the  institutions  of  this  Republic. 

The  singularly  amiable  disposition  and  cordial  manner  of  Mr.  Justice 
Swayne  were  irresistibly  attractive  to  all  who  practised  before  him.  He  had  a 
patience  which  was  proof  against  dulness.  He  would  listen  after  he  himself  was 
satisfied,  in  order  that  counsel  might  feel  they  had  been  fully  heard. 

I  have  not  spoken  of  his  anxiety  to  do  always  what  was  just  and  right. 
Happily  I  stand  before  a  tribunal  which  has  endured  nearly  an  hundred  years, 
upon  no  member  of  which  was  there  ever  the  imputation  that  he  did  not  mean  to 
deal  justly,  and  to  do  the  right  as  it  was  given  him  to  see  the  right.  It  was  one 
of  Mb.  Justice  Swayne's  strongest  characteristics. 

In  the  fine  chapter  of  the  Old  Testament  which  describes  the  farewell  of  the 
aged  Samuel  to  his  people,  ruler,  priest,  and  judge  though  he  was,  he  desires  to 
know,  before  he  parts  with  his  power  to  Saul,  if  he  has  done  wrong  to  any  man, 
that  he  may  then  rectify  it.  "I  am  old  and  gray-headed,"  says  he;  "behold,  here 
I  am :  witness  against  me  before  the  Lord  and  before  his  anointed.;  whose  ox 
have  I  taken  ?  or  whose  ass  have  I  taken  ?  or  whom  have  I  defrauded  ?  Whom 
have  I  oppressed  ?  or  of  whose  hands  have  I  received  any  bribe  to  blind  mine 
eyes  therewith  ?  "  And  the  people  answered  that,  as  the  Lord  was  their  wit 
ness,  he  was  no  such  man. 

Sure  I  am  that  should  the  distinguished  magistrate  who  retires  from  the 
Bench  ask,  "  Who  is  there  that  has  stood  before  me  to  whom  I  have  not  striven 
to  do  equal  and  exact  justice  ?  "  the  answer  would  be  like  that  of  the  Hebrew 
people  to  the  royal  judge  of  Israel :  "  There  is  no  such  man." 

In  his  honorable  retirement,  consoled  by  those  literary  studies  which  have 
long  been  his  delight,  and  by  the  dearer  comfort  of  friends  and  family,  the  good 
wishes  of  all  will  go  with  him.  As  he  may  look  back  to  the  life  that  is  past 
without  regret,  so  he  may  look  forward  with  serenity  and  confidence. 

Mr.  Chief  Justice  Waitk  replied  as  follows:  — 

The  resolutions  of  the  Bar  and  your  remarks,  Mr.  Attorney-General,  are  no 
more  than  is  due  to  the  occasion,  and  we  take  pleasure  in  directing  that  they  be 
entered  on  our  minutes.  Mr.  Justice  Swayne  took  his  seat  here  at  the  begin- 
ning of  the  late  civil  war,  when  the  Chief  Justice  was  considerably  more  than 
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eighty  years  of  age,  and  four  out  of  the  five  of  the  associates  were  either  over  or 
but  little  under  seventy.  He  came  fresh  from  a  large  and  successful  practice  at 
the  Bar,  and  brought  with  him  an  unusual  familiarity  with  adjudged  cases,  and 
settled  habits  of  labor  and  research.  As  might  be  expected,  he  soon  became  one 
of  the  most  useful  members  of  the  Court,  and  took  an  active  and  leading  part  in 
all  its  work.  During  the  nineteen  years  of  his  judicial  life,  both  public  and  con- 
stitutional law  have  been  presented  to  the  Court  in  a  great  variety  of  phases, 
and  each  successive  term  brought  its  new  cases  and  its  consequent  new  questions. 
What  part  he  bore  in  this  important  service  and  how  well  he  bore  it  is  best 
shown  in  the  pages  of  the  thirty-seven  volumes  of  our  reports,  which  have  been 
filled  since  he  came  on  the  Bench.  Being  favored  with  uninterrupted  good  health 
and  great  capacity. for  endurance,  he  has  rarely  been  absent  from  his  seat  here 
or  in  the  consultation  room  when  required,  and  never  except  from  necessity.  His 
record  as  a  judge  is  consequently  the  record  of  the  Court  during  his  service,  and 
in  his  voluntary  retirement  he  can  have  the  satisfaction  of  feeling  that  his  judg- 
ments here  and  elsewhere  have  been  as  he  believed  to  be  right.  If  at  times  he 
differed  from  his  associates,  he  could  always  give  a  reason  for  what  he  did.  His 
courtesy  of  manner  on  and  off  the  Bench  will  never  be  forgotten ;  and  he  carries 
with  him,  as  he  leaves  the  Court,  the  esteem  of  every  one  of  his  associates.  It 
has  been  his  good  fortune  to  be  not  only  a  student  of  the  law,  but  of  general 
literature  as  well.  He  has  always  been  a  welcome  guest  wherever  he  has  gone; 
and  we  hope  he  may  live  long  to  enjoy  the  reputation  he  has  won,  the  society 
of  his  family  and  friends,  and  the  pleasure  of  his  books. 

The  resolutions  were  transmitted  to  Mr.  Justice  Swayne  with  the 
following  letter:  — 

Washington,  Feb.  24, 1881. 
Deab  Brother  Swatne, —  Your  retirement  from  the  Bench  at  this  time, 
when  we  are  being  deprived  of  the  counsels  of  several  other  justices  with  whom 
we  have  had  such  long  and  pleasant  association,  is  peculiarly  trying  to  your 
brethren  who  remain. 

We  not  only  heartily  join  in  the  expressions  of  respect  and  regTet  which  are 
so  well  conceived  in  the  address  of  the  Attorney-General  and  Resolutions  of 
the  Bar,  a  copy  of  which  accompanies  this  letter ;  but  we  desire  to  communi- 
cate to  you  our  own  personal  sorrow  at  the  severance  of  those  pleasant  and  har- 
monious ties  which  have  so  long  united  us. 

We  feel  how  greatly  we  shall  miss  the  aid  of  your  profound  and  various  learn* 
ing,  ever  ready  at  call,  ever  instructive  and  apposite  to  the  discussion  in  hand ; 
and  shall  equally  miss  the  cheerful  flow  of  your  unfailing  courtesy  and  spirits. 

Our  earnest  wish  is,  that  you  may  long  enjoy  the  happiness  which  justly 
comes  to  vigorous  age  adorned  with  the  wealth  and  graces  of  literature,  sur- 
rounded by  the  charms  of  appreciative  companionship  and  devoted  affection. 
Ever  and  sincerely,  your  friends, 

(Signed)  M.  R.  Waite,  Ward  Hunt, 

Sam.  F.  Miller,  John  M.  Harlan, 

Stephen  J.  Field,        W.  B.  Woods. 

Joseph  P.  Bradley, 
Hon.  Noah  H.  Swayne. 


AMENDMENT  TO  GENERAL  RULES. 

Amendment  to  Rule  8. 

Ordered,  That  the  8th  Rule  of  this  Court  be  amended  by  adding  thereto  the 

following  paragraph,  viz. :  — 

"  (6.)  The  record  in  causes  of  admiralty  and  maritime  jurisdiction,  when,  under 

the  requirements  of  law,  the  facts  have  been  found  in  the  court  below,  and  our 

power  of  review  is  limited  to  the  determination  of  questions  of  law  arising  on 

the  record,  shall  be  confined  to  the  pleadings,  the  findings  of  fact  and  eonclu- 

i  sions  of  law  thereon,  the  bills  of  exceptions,  the  final  judgment  or  decree,  and 

I  such  interlocutory  orders  and  decrees  as  may  be  necessary  to  a  proper  review 

of  the  case." 

[Promulgated  May  2, 1881.] 


RULES  OF  PRACTICE   IN  ADMIRALTY. 

ADDITIONAL  RULE. 

Rule  58. 

All  the  preceding  rules  and  regulations  for  proceeding  in  cases  where  the 
owner  or  owners  of  a  ship  or  vessel  shall  desire  to  claim  the  benefit  of  limita- 
tion of  liability  provided  for  in  the  act  of  Congress  in  that  behalf,  shall  apply 
to  the  circuit  courts  of  the  United  States  where  such  cases  are  or  shall  be  pend- 
ing in  said  courts  upon  appeal  from  the  district  courts. 

[Promulgated  March  30, 1881.] 

Amendment  to  Rule  52. 

Ordered,  That  the  52d  Rule  in  Admiralty  be  amended  by  adding  thereto  the 
following  paragraph,  viz. :  — 

"  (3.)  Hereafter,  in  making  up  the  record  to  be  transmitted  to  the  Circuit  Court 
on  appeal,  the  clerk  of  the  District  Court  shall  omit  therefrom  any  of  the  plead- 
ing, testimony,  or  exhibits  which  the  parties,  by  their  proctors,  shall,  by  written 
stipulation,  agree  may  be  omitted;  and  such  stipulation  shall  be  certified  up 

with  the  record." 

[Promulgated  May  2, 1881.] 
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REPORTS  OF  THE  DECISIONS 


OF  THB 


SUPREME  COURT  OF  THE  UNITED  STATES, 


OCTOBER  TERM,  18$0. 


Railroad  Company  v.  Commissioners. 

1.  Where  a  railroad  company  is,  for  the  purpose  of  constructing  and  repairing 

its  road,  invested  with  the  powers  and  privileges  and  subjected  to  the  obli- 
gations contained  in  certain  enumerated  sections  of  the  charter  of  another 
company  which  was  exempt  from  taxation, — Held,  that  the  grant  does  not 
include  immunity  from  taxation. 

2.  Railroad  Companies  v.  Gaines  (97  U.  8.  697)  and  Morgan  r.  Louisiana  (93  id. 

217)  reaffirmed  and  applied  to  this  case. 

Error  to  the  Court  of  Appeals  of  the  State  of  Maryland. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  William  H.  Tuck  and  Mr.  Montgomery  Blair  for  the 
plaintiff  in  error. 

Mr.  Henry  Aisquith  and  Mr.  Charles  J.  M.  Ghwinn,  Attorney- 
General  of  Maryland,  contra. 

Mr.  Chief  Justice  Watte  delivered  the  opinion  of  the 
court. 

The  Annapolis  and  Elk  Ridge  Railroad  Company  was  incor- 
porated by  an  act  of  assembly  of  Maryland,  passed  March  21, 
1837.     Sect.  5  of  its  charter  is  as  follows :  — 

"And  be  it  enacted,  that  the  president  and  directors  of  the 
said  company  shall  be,  and  they  are  hereby,  invested  with  all  the 
rights  and  powers  necessary  to  the  construction  and  repair  of  a 
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railroad  from  the  city  of  Annapolis,  to  connect  with  the  Baltimore 
and  Washington  railroad,  not  exceeding  sixty  feet  in  width,  with 
as  many  sets  of  tracks  as  the  said  president  and  directors,  or  a 
majority  of  them,  may  think  necessary ;  and  for  this  purpose  the 
said  president  and  directors  may  have  and  use  all  the  powers 
and  privileges,  and  shall  be  subject  to  the  same  obligations,  that 
are  provided  in  the  fourteenth,  fifteenth,  sixteenth,  seventeenth, 
eighteenth,  nineteenth,  twentieth,  twenty-first,  twenty-second,  and 
twenty-third  sections  of  the  aforesaid  act,  entitled  'An  Act  to 
incorporate  the  Baltimore  and  Ohio  Railroad  Company.' " 

The  capital  stock  of  the  company  was  fixed  at  $450,000,  the 
State  taking  $300,000,  on  which  a  payment  of  at  least  six  per 
cent  per  annum  was  to  be  guaranteed  by  the  company.  None 
of  the  sections  of  the  charter  of  the  Baltimore  and  Ohio  Com- 
pany referred  to,  except  the  eighteenth,  have  any  special  bear- 
ing on  the  present  case.  They  related  entirely  to  the  powers 
and  privileges  necessary  to  the  construction,  operation,  and 
maintenance  of  the  road.  Sect.  18,  on  which  the  case  depends, 
is  as  follows :  — 

"  And  be  it  enacted,  that  the  said  president  and  directors,  or  a 
majority  of  them,  shall  have  power  to  purchase  with  the  funds  of 
said  company,  and  place  on  any  railroad  constructed  by  them  under 
this  act,  all  machines,  wagons,  vehicles,  or- carriages  of  any  descrip- 
tion whatsoever,  which  they  may  deem  necessary  or  proper  for 
the  purposes  of  transportation  on  said  road,  and  they  shall  have 
power  to  charge  for  tolls  upon  (and  the  transportation  of  per- 
sons) goods,  produce,  merchandise,  or  property  of  any  kind  what- 
soever, transported  by  them  along  said  railway  from  the  city  of 
Baltimore  to  the  Ohio  River,  any  sum  not  exceeding  the  following 
rates,  viz. :  On  all  goods,  produce,  merchandise,  or  property  of  any 
description  whatsoever,  transported  by  them  from  west  to  east,  not 
exceeding  one  cent  a  ton  per  mile  for  toll,  and  three  cents  a  ton  per 
mile  for  transportation ;  on  all  goods,  produce,  merchandise,  or  prop- 
erty of  any  description  whatsoever,  transported  by  them  from  east  to 
west,  not  exceeding  three  cents  a  ton  per  mile  for  tolls,  and  three 
cents  a  ton  per  mile  for  transportation,  and  for  the  transportation  of 
passengers  not  exceeding  three  cents  per  mile  for  each  passenger ; 
and  it  shall  not  be  lawful  for  any  other  company,  or  any  person  or 
persons  whatsoever,  to  travel  upon  or  use  any  of  the  roads  of  said 
company,  or  to  transport  persons,  merchandise,  produce,  or  property 
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of  any  description  whatsoever,  along  said  roads,  or  any  of  tbem,  with- 
out the  license  or  permission  of  the  president  and  directors  of  said 
company ;  and  that  the  said  road  or  roads,  with  all  their  works, 
improvements,  and  profits,  and  all  the  machinery  of  transportation 
used  on  said  road,  are  hereby  vested  in  the  said  company,  incorpo- 
rated by  this  act,  and  their  successors,  forever;  and  the  shares  of 
the  capital  stock  of  the  said  company  shall  be  deemed  and  consid- 
ered personal  estate,  and  shall  be  exempt  from  the  imposition  of 
any  tax  or  burthen  by  the  States  assenting  to  this  law." 

Under  the  last  clause  of  this  section  it  was  held  at  an  early 
day,  by  the  Court  of  Appeals  of  Maryland,  that  the  property 
of  the  Baltimore  and  Ohio  Company  was  exempt  from  taxa- 
tion. Mayor,  fc.  of  Baltimore  v.  Baltimore  $  Ohio  Railroad 
Co.,  6  Gill  (Md.),  288 ;  State  v.  Baltimore  $  Ohio  Railroad  Co., 
48  Md.  49.  In  1876,  the  General  Assembly  passed  an  act  to 
provide  for  the  assessment  and  taxation  of  railroad  companies, 
and  under  that  act  the  commissioners  of  Anne  Arundel  County 
proceeded  to  assess  the  property  of  the  Annapolis  and  Elk 
Ridge  Company.  The  object  of  the  proceeding  instituted  in 
the  court  below  was  to  vacate  this  assessment,  on  the  ground 
that  the  property  of  the  company  was  by  its  charter  exempt 
from  taxation.  The  Court  of  Appeals  refused  the  relief  asked, 
holding  that  no  such' exemption  existed.  To  reverse  that  judg- 
ment the  case  has  been  brought  here  by  writ  of  error. 

We  think  the  judgment  below  was  right.  Grants  of  immu- 
nity from  taxation  are  never  to  be  presumed*  On  the  contrary, 
all  presumptions  are  the  other  way,  and,  unless  an  exemption 
is  clearly  established,  all  property  must  bear  its  just  share  of 
the  burdens  of  taxation.  These  principles  are  elementary,  and 
should  never  be  lost  sight  of  in  cases  of  this  kind. 

The  Annapolis  and  Elk  Ridge  Company  was  "  invested  with 
all  the  rights  and  powers  necessary  to  the  construction  and 
repair  "  of  its  railroad,  and  for  that  purpose  was  to  "  have  and 
use  all  the  powers  and  privileges,"  and  be  subject  to  the  obli- 
gations, contained  in  the  enumerated  sections  of  the  Baltimore 
and  Ohio  charter.  Clearly  this  is  not  a  grant  of  all  the 
powers  and  privileges  of  the  Baltimore  and  Ohio  Company 
named  in  those  sections,  but  only  of  such  as  were  necessary  to 
carry  into  effect  the  objects  for  which  the  new  company  was 
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incorporated.  Such  is  the  plain  import  of  the  language  em- 
ployed. Consequently,  only  such  of  the  privileges  of  the  old 
company  could  be  enjoyed  by  the  new  as  were  appropriate  to 
the  work  which  the  latter  was  authorized  to  do. 

The  power  to  construct  and  repair  a  railroad  undoubtedly 
implies,  in  the  absence  of  any  restrictions,  the  power  to  use  the 
road  when  constructed  as  railroads  are  ordinarily  used.  Such 
use  is  in  general  an  incident  to  the  ownership  of  that  kind  of 
property.  The  powers  and  privileges  of  the  Baltimore  and 
Ohio  Company,  therefore,  which  the  new  company  was  per- 
mitted to  "  have  and  use,"  were  such  as  were  necessary  to  the 
construction,  repair,  and  use  of  its  railroad.  Exemption  from 
taxation  is  not  one  of  these  privileges.  It  is  undoubtedly  a 
privilege,  but  not  necessary  either  to  the  construction,  repair, 
or  operation  of  a  railroad.  We  so  held  in  the  case  of  the 
Knoxville  and  Charleston  Railroad  Company  {Railroad  Com* 
parties  v.  Gaines,  97  U.  S.  697),  where  the  language  of  the 
charter  was  much  like  this.  Our  conclusion  then  was  that  the 
grant  to  one  company  of  the  rights  and  privileges  of  another, 
for  the  purpose  of  making  and  using  a  railroad,  carried  with  it 
only  such  rights  and  privileges  as  were  essential  to  the  opera- 
tions of  the  company,  or,  to  use  the  language  of  Mr.  Justice 
Field  for  the  court  in  Morgan  v.  Louisiana  (93  id.  217),  the 
positive  rights  and  privileges  without  which  the  road  of  the 
company  could  not  be  successfully  worked. 

It  seems  to  us  that  case  is  conclusive  of  this.  We  cannot 
see  that  the  claim  of  the  company  is  at  all  strengthened  by  the 
fact  that  the  State  was  to  be  the  largest  stockholder,  and  to 
some  extent  preferred  in  the  division  of  profits.  The  corpora- 
tion was  not  in  that  way  made  a  part  of  the  government.  It 
had  certain  duties  to  the  public  to  perform ;  but  it  was,  not- 
withstanding the  State's  interest  in  its  stock,  just  as  much  a 
private  corporation  as  any  other  railroad  company  is.  There 
are  no  more  presumptions  in  its  favor  than  any  other  railroad 
company  with  the  same  general  powers  and  privileges  can  claim. 
The  public  ownership  of  the  stock  gave  the  company  no  more 
rights  against  the  State  than  a  private  ownership  would. 
The  State  was  not,  in  any  respect,  "  her  own  grantee."  She 
granted  a  charter,  and  those  who  claim  under  her  charter, 
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whether  it  be  herself  or  some  one  else,  must  be  content  with 
what  she  granted  in  that  way.  Ordinarily  the  same  rules  of 
construction  which  are  applied  to  other  charters  will  be  ap- 
plied to  such  as  this.  The  State,  as  a  stockholder,  must  take 
what  she,  as  sovereign,  gave  to  the  other  stockholders,  unless 
she,  in  express  terms,  provided  specially  for  herself.  She  did 
in  this  case  make  provision  for  a  preferred  dividend,  but  did 
not  on  that  account,  or  any  other,  relieve  the  property  of  the 
company  from  the  burdens  of  taxation,  such  as  were  common 
to  all  property  holders  in  the  State.  She  did  give  the  Balti- 
more and  Ohio  Company  such  an  exemption,  but  that  privilege 
was  kept  back  from  this  corporation. 

We  are  all  clearly  of  the  opinion  that  the  power  to  tax  the 
property  of  the  company  was  never  relinquished  by  the  State, 

either  in  express  terms  or  by  any  fair  implication. 

Judgment  affirmed. 


Hall  v.  Wisconsin. 

A  contract  between  a  State  and  a  party,  whereby  he  is  to  perform  certain  /^^Sp^ 
duties  for  a  specific  period  at  a  stipulated  compensation,  is  within  the 
protection  of  the  Constitution;  and  on  his  executing  it  he  is  entitled  to 
that  compensation,  although  before  the  expiration  of  the  period  the  State 
repealed  the  statute  pursuant  to  which  the  contract  was  made. 

Error  to  the  Supreme  Court  of  the  State  of  Wisconsin. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Luther  S.  Dixon  for  the  plaintiff  in  error. 
No  counsel  appeared  for  the  defendant  in  error. 

Mb.  Justice  Swayne  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  Wisconsin. 
The  case  we  are  called  on  to  consider  is  thus  disclosed  in  the 
record :  — 

By  an  act  of  the  legislature,  entitled  "  An  Act  to  provide  for 
a  geological,  mineralogical,  and  agricultural  survey  of  the 
State,"  approved  March  3,  1857,  James  Hull,  of  the  State  of 
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New  York,  the  plaintiff  in  error,  and  Ezra  Carr  and  Edward 
Daniels,  of  Wisconsin,  were  appointed  u  commissioners "  to 
make  the  surrey.  Their  duties  were  specifically  defined,  and 
were  all  of  a  scientific  character. 

They  were  required  to  distribute  the  functions  of  their  work 
by  agreement  among  themselves,  and  to  employ  such  assistants 
as  a  majority  of  them  might  deem  necessary. 

The  governor  was  required  "to  make  a  written  contract 
with  each  commissioner "  for  the  performance  of  his  allotted 
work,  and  "  the  compensation  therefor,  including  the  charge  of 
each  commissioner ; "  'and  it  was  declared  that  "  such  contract 
shall  expressly  provide  that  the  compensation  to  such  commis- 
sioners shall  be  at  a  certain  rate  per  annum,  to  be  agreed  upon, 
and  not  exceeding  the  rate  of  two  thousand  dollars  per  annum, 
and  that  payment  will  be  made  only  for  such  part  of  the  year 
as  such  commissioner  may  actually  be  engaged  in  the  discharge 
of  his  duty  as  such  commissioner." 

In  case  of  a  vacancy  occurring  in  the  commission,  the  gov- 
ernor was  empowered  to  fill  it,  and  he  was  authorized  to  "  re- 
move any  member  for  incompetency  or  neglect  of  duty." 

To  carry  out  the  provisions  of  the  act,  the  sum  of  $6,000  per 
annum  for  six  years  was  appropriated,  "to  be  paid  to  the 
persons  entitled  to  receive  the  same." 

By  an  act  of  the  legislature  of  April  2, 1860,  Hall  was  made 
the  principal  of  the  commission,  and  was  vested  with  the  gen- 
eral supervision  and  control  of  the  survey.  He  was  required 
to  contract  with  J.  D.  Whitney  and  with  Charles  Whittlesey 
for  the  completion  within  the  year  of  their  respective  surveys. 
To  carry  into  effect  these  provisions,  the  governor  was  author- 
ized to  draw  such  portion  of  the  original  appropriation,  not 
drawn  previous  to  the  29th  of  May,  1858,  as  might  be  neces- 
sary for  that  purpose;  the  residue  to  be  otherwise  used  as 
directed. 

By  a  subsequent  act  of  March  21, 1862,  both  the  acts  before 
mentioned  were  repealed  without  qualification. 

On  the  29th  of  May,  1858,  Hall  entered  into  a  contract  with 
the  governor,  whereby  it  was  stipulated  on  his  part  that  he 
should  perform  the  duties  therein  mentioned  touching  the 
survey,  "  this  contract  to  continue  till  the  third  day  of  March, 
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1863,  unless  the  said  Hall  should  be  removed  for  incompetency 
or  neglect  of  duty,  ...  or  unless  a  vacancy  shall  occur  in  his 
office  by  his  own  act  or  default." 

On  the  part  of  the  State  it  was  stipulated  "  that  the  said 
Hall  shall  receive  for  his  compensation  and  expenses,  including 
the  expense  of  his  department  of  said  survey,  at  the  rate  of 
$2,000  per  annum.  .  .  .  Provided,  that  for  such  time  as  said 
Hall  or  his  assistants  shall  not  be  engaged  in  the  prosecution 
of  his  duties,  according  to  the  terms  of  said  act  and  of  this  con- 
tract, deduction  shall  be  made,  pro  ratay  from  the  sum  of  his 
annual  compensation  and  expenses." 

Hall  brought  this  action  upon  the  contract.  The  declaration 
avers  that  immediately  after  the  execution  of  the  contract  he 
entered  upon  the  performance  of  the  duties  thereby  enjoined 
upon  him,  and  continued  in  their  faithful  performance  until  the 
time  specified  in  the  contract  for  its  expiration,  to  wit,  the  3d 
of  March,  1863 ;  that  he  was  not  removed  by  the  governor  for 
incompetency  or  neglect,  nor  was  any  complaint  ever  made  by 
the  governor  against  him ;  that  he  never  at  any  time,  directly 
or  indirectly,  assented  to  the  repeal  of  the  acts  of  1857  and 
1860 ;  and  that  thereafter  he  continued  in  the  performance  of 
his  labors  the  same  as  before,  and  that  for  the  year  ending 
March  3,  1863,  he  devoted  his  whole  time  and  skill,  without 
cessation,  to  the  work. 

He  avers  further,  that  for  his  services  performed  prior  to 
March  3,  1862,  he  was  fully  paid,  but  that  for  the  year  ending 
March  3, 1863,  he  had  received  nothing ;  that  payment  was  de- 
manded and  refused  on  the  3d  of  December,  1863,  and  that  the 
defendant  is,  therefore,  justly  indebted  to  him  in  the  sum  of 
(2,000,  with  interest  from  the  date  last  mentioned. 

He  avers,  finally,  that  on  the  30th  of  January,  1875,  he  pre- 
sented his  claim  to  the  legislature  by  a  proper  memorial,  and 
that  its  allowance  was  refused. 

The  State  demurred  upon  two  grounds :  — 

1.  That  the  complaint  did  not  show  facts  sufficient  to  con- 
stitute a  cause  of  action ; 

2.  That  it  appeared  upon  the  face  of  the  complaint  that  the 
cause  of  action  did  not  accrue  within  six  years  before  the  com- 
mencement of  the  action. 
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In  support  of  the  first  objection,  it  was  insisted  that  the  em- 
ployment of  the  plaintiff  was  an  office,  and  that  the  legislature 
had  therefore  the  right  to  abolish  it  at  pleasure.  For  the 
plaintiff,  it  was  maintained  that  there  was  a  contract,  and  that 
the  repealing  act  impaired  its  obligation  in  violation  of  the 
contract  clause  of  the  Constitution  of  the  United  States. 

The  court  sustained  the  demurrer  upon  the  first  ground, 
and  the  plaintiff  declining  to  amend,  dismissed  his  petition. 
The  opinion  of  the  court  is  limited  to  the  first  point,  and  ours 
will  be  confined  to  that  subject.  The  whole  case  resolves 
itself  into  the  issue  thus  raised  by  the  parties. 

No  question  is  made  as  to  the  suability  of  the  State.  The 
proceeding  is  authorized  by  a  local  statute.  The  question  raised 
by  the  record  is  within  our  jurisdiction.  In  the  exercise  of 
that  jurisdiction  in  such  cases  this  court  is  unfettered  by  the 
authority  of  State  adjudications.  It  acts  independently,  and  is 
governed  by  its  own  views.  Township  of  Pine  Crrove  v.  Talcott^ 
19  Wall.  666. 

The  question  to  be  considered  was  before  us  in  United  States 
v.  Hartwell,  6  id.  385.  It  was  there  said  that  "  an  office  is 
a  public  station  or  employment  conferred  by  the  appointment 
of  government.  The  term  embraces  the  ideas  of  tenure,  du- 
ration, emolument,  and  duties.  ...  A  government  office  is 
different  from  a  government  contract.  The  latter,  from  its 
nature,  is  necessarily  limited  in  its  duration  and  specific  in  its 
objects.  The  terms  agreed  upon  define  the  rights  and  obliga- 
tions of  both  parties,  and  neither  may  depart  from  them  without 
the  assent  of  the  other." 

In  United  States  v.  Maurice  (2  Brock.  96),  Mr.  Chief  Justice 
Marshall  said :  "  Although  an  office  is  an  employment,  it  does 
not  follow  that  every  employment  is  an  office.  A  man  may 
certainly  be  employed  under  a  contract,  express  or  implied,  to 
perform  a  service  without  becoming  an  officer." 

The  case  before  us  comes  within  the  definition  we  have  taken 
from  United  States  v.  Hartwell,  supra. 

The  statute  under  which  the  governor  acted  was  explicit, 
that  he  should  "  make  a  written  contract  with  each  of  the 
commissioners  aforesaid,  expressly  stipulating  and  setting  forth 
the  nature  and  extent  of  the  services  to  be  rendered  by  each, 
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and  the  compensation  therefor/'  and  that  "such  contract" 
Bhould  expressly  provide  that  the  compensation  of  each  com- 
missioner should  be  at  a  certain  rate  per  annum,  to  be  agreed 
upon,  and  not  exceeding  $2,000  per  annum  for  the  time  such 
commissioner  may  be  actually  engaged. 

The  action  of  the  governor  conformed  to  this  view.  The 
instrument  executed  pursuant  to  the  statute  recites  that  it  is 
an  "agreement"  between  the  governor  as  one  party, and  Hall, 
CaiT,  and  Randall,  the  commissioners,  as  the  other.  They 
severally  agreed  to  do  what  the  Btatute  contemplated,  and  he 
agreed  to  pay  all  that  it  permitted. 

The  names  and  seals  of  the  parties  were  affixed  to  the  agree- 
ment, and  its  execution  was  attested  by  two  subscribing  wit- 
nesses, as  in  other  cases  of  contract. 

Where  an  office  is  created,  the  law  usually  fixes  the  compen- 
sation, prescribes  its  duties,  and  requires  that  the  appointee 
shall  give  a  bond  with  sureties  for  the  faithful  performance  of 
the  service  required.  To  do  all  this,  if  the  employment  were 
an  office,  by  a  contract  with  the  officer  *and  without  his  bond 
would,  to  say  the  least,  be  a  singular  anomaly. 

The  acts  of  1857  and  1860  both  speak  of  Hall  as  "  of  Albany, 
N.  Y."  He  was  not,  therefore,  a  citizen  or  a  resident  of  the 
State  of  Wisconsin. 

It  is  well  settled  in  Wisconsin  that  such  a  person  cannot  be 
a  public  officer  of  that  State.  State,  ex  rel.  Off,  v.  Smith,  14 
Wis.  497 ;  State,  ex  rel.  Schuet,  v.  Murray,  28  id.  96. 

In  United  States  v.  Hatch,  the  Supreme  Court  of  Wisconsin 
decided  that  the  term  "civil  officers"  as  used  in  the  organic 
law  (act  of  Congress  of  April  20,  1836)  embraces  only  those 
officers  in  whom  a  portion  of  the  sovereignty  is  vested,  or  to 
whom  the  enforcement  of  municipal  regulations  or  the  control 
of  the  general  interests  of  society  is  confided,  and  does  not  in- 
clude such  officers  as  canal  commissioners.    1  Pinn.  (Wis.)  182. 

In  Butler  v.  The  Regents  of  the  University  (32  Wis.  124), 
the  same  court  held,  without  dissent,  that  a  professor  in  the 
State  university,  appointed  for  a  stated  term  with  a  fixed 
salary,  was  not  a  public  officer  in  such  a  sense  as  prevented 
his  employment  from  creating  a  contract  relation  between  him- 
self and  the  regents. 
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It  is  hard  to  distinguish  that  case  in  principle  from  the  one 
before  us. 

In  a  sound  view  of  the  subject  it  seems  to  us  that  the  legal 
position  of  the  plaintiff  in  error  was  not  materially  different 
from  that  of  parties  who,  pursuant  to  law,  enter  into  stipula- 
tions limited  in  point  of  time,  with  a  State,  for  the  erection, 
alteration,  or  repair  of  public  buildings,  or  to  supply  the  offi- 
cers or  employes  who  occupy  them  with  fuel,  light,  stationery, 
and  other  things  necessary  for  the  public  service.  The  same 
reasoning  is  applicable  to  the  countless  employes  in  the  same 
way,  under  the  national  government. 

It  would  be  a  novel  and  startling  doctrine  to  all  these  classes 
of  persons  that  the  government  might  discard  them  at  pleas- 
ure, because  their  respective  employments  were  public  offices, 
and  hence  without  the  protection  of  contract  rights. 

It  is  not  to  be  supposed  that  the  plaintiff  in  error  would 
have  turned  his  back  upon  like  employment,  actual  or  poten- 
tial, elsewhere,  and  have  stipulated  as  he  did  to  serve  the  State 
of  Wisconsin  for  the  period  named,  if  the  idea  had  been  pres- 
ent to  his  mind  that  the  State  had  the  reserved  power  to  break 
the  relation  between  them  whenever  it  might  choose  to  do  so. 
Nor  is  there  anything  tending  to  show  that  those  who  acted 
in  behalf  of  the  State  had  any  such  view  at  that  time.  All 
the  facts  disclosed  point  to  the  opposite  conclusion  as  to  both 
parties. 

Undoubtedly,  as  a  general  proposition,  a  State  may  abolish 
any  public  office  created  by  a  public  law  {Newton  v.  Commis- 
sioners, 100  U.  S.  559),  but  even  with  respect  to  those  offices 
the  circumstances  may  be  such  as  to  create  an  exception.  In 
Trustees  of  Dartmouth  College  v.  Woodward^  Mr.  Justice  Story 
said:  "It  is  admitted  that  the  State  legislatures  have  power 
to  enlarge,  repeal,  and  limit  the  authorities  of  public  officers  in 
their  official  capacities,  in  all  cases  where  the  constitutions  of 
the  States  respectively  do  not  prohibit  them  ;  and  this,  among 
others,  for  the  very  reason  that  there  is  no  express  or  implied 
contract  that  they  shall  always,  during  their  continuance  in 
office,  exercise  such  authorities.  ...  But  when  the  legislature 
makes  a  contract  with  a  public  officer,  as  in  case  of  a  stipu- 
lated salary  for  his  services  during  a  limited  period,  this,  during 
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the  limited  period,  is  just  as  much  a  contract,  within  the  pur- 
view of  the  constitutional  prohibition,  as  a  like  contract  would 
be  between  two  private  citizens."     4  Wheat.  518,  694. 

When  a  State  descends  from  the  plane  of  its  sovereignty,  and 
contracts  with  private  persons,  it  is  regarded  pro  hac  vice  as  a 
private  person  itself,  and  is  bound  accordingly.  Davis  v.  Gray, 
16  Wall.  208. 

The  general  government  has  no  powers  but  such  as  are  given 
to  it  expressly  or  by  implication. 

The  States  and  their  legislatures  have  all  such  as  have  not 
been  surrendered,  or  prohibited  to  them.  Q-ilman  v.  Philadel- 
phia, 3  Wall.  718.     And  see  also  2  Greenleaf's  Cruise,  67. 

That  the  laws  under  winch  the  governor  acted,  if  valid,  gave 
him  the  power  to  do  all  he  did,  is  not  denied.  We  will  not, 
therefore,  dwell  upon  that  point.  The  validity  of  those  laws 
is  too  clear  to  admit  of  doubt.  It  would  be  a  waste  of  time  to 
discuss  the  subject. 

We  are  of  the  opinion  that  the  Supreme  Court  of  the  State 

erred  in  the  judgment  given.     It  will,  therefore,  be  reversed, 

and  the  case  remanded  for  further  proceedings  in  conformity 

with  this  opinion. 

So  ordered. 
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1.  A  right  arising  tinder  or  a  liability  imposed  by  either  the  common  law  or  MB     ll 

the  statute  of  a  State  may,  where  the  action  is  transitory,  be  asserted  and  Jjjj  &$ 

enforced  in  any  circuit  court  of  the  United  States  having  jurisdiction  of  49J  gj 

the  subject-matter  and  the  parties.  ' 

2.  A.  died  in  New  Jersey  from  injuries  there  received,  for  which,  if  death  had  .  JJJJ  4*0 

not  ensued,  B.,  the  party  inflicting  them,  would  have  been  liable  to  an  \  531  80» 
action  for  damages.  The  statute  of  that  State  (infra,  p.  12)  provides  that 
such  an  action  may  be  brought  against  the  party  by  the  personal  rep- 
resentative of  the  deceased.  C,  appointed,  under  the  laws  of  New  York, 
administratrix  of  A.,  brought,  in  a  court  of  the  latter  State,  a  suit  against 
B.,  which,  by  reason  of  the  citizenship  of  the  parties,  was  removed  to  the 
Circuit  Court  of  the  United  States.  Held,  1.  That  the  suit  can  be  main- 
tained, the  right  of  action  not  being  limited  by  the  statute  to  a  personal 
representative  of  the  deceased  appointed  in  New  Jersey  and  amenable  to 
her  jurisdiction.  2.  That  distribution  of  moneys  recovered  by  C.  from  B. 
may  be  enforced  by  the  courts  of  New  York  in  the  manner  prescribed  by 
that  statute. 
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Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York. 

An  act  of  the  General  Assembly  of  the  State  of  New  Jersey, 
approved  March  3,  1848,  provides  as  follows: — 

"  Sect.  1.  That  whenever  the  death  of  a  person  shall  be  caused 
by  wrongful  act,  neglect,  or  default,  and  the  act,  neglect,  or  default 
is  such  as  would,  if  death  had  not  ensued,  have  entitled  the  party 
injured  to  maintain  an  action  and  recover  damages  in  respect  there 
of,  then,  &nd  in  every  such  case,  the  person  who,  or  the  corporation 
which,  would  have  been  liable,  if  death  had  not  ensued,  shall  be 
liable  to  an  action  for  damages,  notwithstanding  the  death  of  the 
person  injured  and  although  the  death  shall  have  been  caused  under 
such  circumstances  as  amount  in  law  to  felony. 

u  Sect.  2.  That  every  such  action  shall  be  brought  by  and  in  the 
names  of  the  personal  representatives  of  such  deceased  person,  and 
the  amount  recovered  in  every  such  action  shall  be  for  the  exclu- 
sive benefit  of  the  widow  and  next  of  kin  of  such  deceased  person, 
and  shall  be  distributed  to  such  widow  and  next  of  kin  in  the  pro- 
portions provided  by  law  in  relation  to  the  distribution  of  personal 
property  left  by  persons  dying  intestate;  and  in  every  such  action 
the  jury  may  give  such  damages  as  they  shall  deem  fair  and  just, 
with  reference  to  the  pecuniary  injury  resulting  from  such  death,  to 
the  wife  and  next  of  kin  of  such  deceased  person." 

The  plaintiff  brought  suit  in  a  State  court  of  New  York 
against  The  Central  Railroad  Company  of  New  Jersey,  to  re- 
cover damages  for  the  death  of  her  husband  by  an  accident  on 
the  defendant's  road.  The  company  entered  an  appearance 
and  removed  the  case  into  the  Circuit  Court  of  the  United 
States,  on  the  ground  that  the  plaintiff  was  a  citizen  of  New 
York  and  the  defendant  a  corporation  of  New  Jersey.  The 
complaint  filed  in  the  Circuit  Court  alleges  that  the  plaintiff 
was  his  widow,  and  her  children  were  his  next  of  kin ;  that 
she  was  administratrix  of  his  estate,  appointed  by  the  proper 
court  in  New  York ;  and  that  his  death  was  caused  by  the  neg- 
ligence of  the  defendant.  Damages  in  the  sum  of  $15,000 
were  claimed. 

The  answer  denied  the  negligence,  but  admitted  that  the 
death  was  caused  by  the  train  running  off  the  track  in  New 
Jersey,  that  there  were  a  widow  and  next  of  kin,  and  that  the 
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plaintiff  had  been  appointed  administratrix  by  the  surrogate  of 
Albany  County,  New  York. 

The  parties  waived  a  jury.  The  plaintiff  introduced  evi- 
dence tending  to  prove  the  negligence  charged,  whereupon  the 
court  ruled  that  for  the  death  of  her  husband,  which  occurred 
in  the  State  of  New  Jersey,  she  could  not,  under  the  special 
statute  of  that  State,  recover  in  the  action.  Judgment  was 
rendered  for  the  defendant.  The  plaintiff  then  sued  out  this 
writ  of  error. 

Mr.  Amasa  J.  Parker  for  the  plaintiff  in  error. 

The  court  below  having  acquired  jurisdiction  of  the  parties 
had  full  power  to  pass  upon  their  relative  rights  and  liabilities. 
The  judicial  power,  of  every  government  looks  beyond  its  munic- 
ipal laws,  and,  in  civil  cases,  between  parties  within  its  juris- 
diction, lays  hold  of  all  subjects  of  litigation,  though  they  are 
relative  to  the  laws  of  the  most  distant  part  of  the  globe.  The 
Federalist,  No.  82.  Rights  which  have  accrued  by  the  law  of 
a  foreign  State  are  treated  as  valid  everywhere ;  cognizance  is 
therefore  taken  of  extra-territorial  facts,  and  of  persons  not 
generally  subject  to  the  jurisdiction.  Westlake,  Private  Int. 
Law,  p.  54,  sect.  58. 

In  the  jurisprudence  of  England,  transitory  actions  at  com- 
mon law  were  entertained  against,  and  at  the  suit  of,  any  Brit- 
ish subject  or  alien  friend,  wherever  the  cause  of  action  really 
arose,  if  process  might  be  served  upon  the  defendant.  Id. 
p.  105,  sect.  120 ;  3  Stephen,  Com.  451 ;  4  Phillimore,  Int. 
Law,  648..  Nor  was  there  any  distinction  in  this  respect 
whether  the  cause  of  action  was  ex  contractu  or  ex  delicto. 
Rafael  v.  Verelst,  2  W.  Bl.  983,  1055 ;  Scott  v.  Seymour,  1  H. 
&  C.  219;  Phillips  v.  Eyre,  Law  Rep.  6  Q.  B.  1;  Madrazo  v. 
Willes,  3  Barn.  &  Aid.  353 ;  Mostyn  v.  Fabrigas,  Cowp.  161 ; 
Be  la  Vega  v.  Vzana,  1  Barn.  &  Ad.  284 ;  1  Sm.  L.  C.  340. 

The  same  principle  has  been  recognized  and  applied  without 
qualification  in  the  courts  of  this  country  to  cases  arising  on 
contracts :  Cox  v.  United  States,  6  Pet.  1 72 ;  Caldwell  v.  Car- 
rington,  9  id.  86 ;  Green  v.  Van  Busklrk,  7  Wall.  189 ;  King  v. 
Sarria,  69  N.  Y.  24 ;  Barrett  v.  Benjamin,  15  Mass.  354 ;  Rob- 
erts  v.  Knight,  7  Allen  (Mass.),  449 ;  Miller  v.  Black,  2  Jones 
(N.  C.)  L.  341 ;  Ruse  v.  Mutual,  $c.  Insurance  Co.,  23  N.  Y. 
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516;   and  to   personal  injuries  or  torts:    McKenna  v.  Fish, 

1  How.  241 ;  McCormick  v.  Pennsylvania  Railroad  Co.,  49  N.  Y. 
803 ;  Boynton  v.  Boynton,  48  How.  Ap.  Cas.  888 ;  Johnson  v. 
Dalton,  1  Cow.  (N.  Y.)  548 ;  Smith  v.  Bull,  17  Wend.  (N.  Y.) 
823 ;  Stout  v.  Wood,  1  Blackf.  (Ind.)  71 ;   Lister  v.  Wright, 

2  Hill  (N.  Y.),  320 ;  Gardner  v.  Thomas,  14  Johns.  (N.  Y.)  134 ; 
Glen  v.  Hodges,  9  id.  68 ;  Smith  v.  Butler,  1  Daly  (N.  Y.),  508 ; 
Molvor  v.  McCabe,  26  How.  Ap.  Cas.  257;  Hull  v.  Vreeland, 
42  Barb.  (N.  Y.)  543 ;  Latourette  v.  CW&,  45  id.  327 ;  Be  Witt 
v.  Buchanan,  54  id.  31 ;  Newman  v.  Goddard,  8  Hun  (N.  Y.), 
70 ;  Watts  v.  Thomas,  2  Bibb  (Ky.),  458 ;  TFaM  v.  Hoskins, 
5  Ired.  (N.  C.)  L.  177;  Shiff  v.  McCrow,  3  Murphy  (N.  C.), 
463 ;  Walters  v.  Breeder,  8  Jones  (N.  C.)  L.  64 ;  Northern  Cen- 
tral Railroad  Co.  v.  ScholVs  Ex.,  16  Md.  332;  Great  Western 
Railway  Co.  v.  Miller,  19  Mich.  805 ;  Ackerson  v.  Erie  Rail- 
road Co.,  31  N.  J.  L.  309. 

As  the  rule  is  founded  on  the  principle  of  comity,  the  foreign 
law,  if  not  contrary  to  the  public  policy  of  the  country  where 
the  suit  is  brought,  nor  to  abstract  justice  or  pure  morals, 
will  be  recognized  and  enforced.  King  v.  Sarria,  69  N.  Y. 
24 ;  Phillips  v.  Eyre,  Law  Rep.  6  Q.  B.  1;  Wall  v.  Hoskins, 
supra. 

It  is  no  objection  that  all  the  parties  to  the  suit  are  aliens 
or  non-residents,  and  that  the  cause  of  action  arose  abroad. 
Rafael  v.  Verelst,  supra;  Johnson  v.  Dalton,  1  Cow.  (N.  Y.) 
543 ;  Mason  v.  Ship  Blaireau,  2  Cranch,  240 ;  Barrett  v.  Ben- 
jamin, 15  Mass.  354;  Roberts  v.  Knights,  7  Allen  (Mass.), 
449;  Watts  v.  Thomas,  2  Bibb  (Ky.),  458;  Be  Witt  v.  Bu- 
chanan, 54  Barb.  (N.  Y.)  31 ;  Newman  v.  Goodard,  3  Hun 
(N.  Y.),  70 ;  Latourette  v.  Clark,  45  Barb.  (N.  Y.)  327 ;  Smith 
v.  Spinola,  2  Johns.  (N.  Y.)  198 ;  Gardner  v.  Thomas,  14  id. 
134 ;  Smith  v.  Butler,  1  Daly  (N.  Y.),  508  ;  Melan  v.  Fitzjames, 
1  Bos.  &  Pul.  138 ;  Miller  v.  Black,  2  Jones  (N.  C.)  L.  341 ; 
McCormick  v.  Pennsylvania  Railroad  Co.,  49  N.  Y.  303;  Be 
la  Vega  v.  Viana,  1  Barn.  &  Ad.  284 ;   Walters  v.  Breeder, 

3  Jones  (N.  C.)  L.  64;  Ruse  v.  Mutual,  $c.  Insurance  Co.,  23 
N.  Y.  516 ;  Ackerson  v.  Erie  Railroad  Co.,  31  N.  J.  L.  809. 

If,  however,  in  this  respect,  the  rule  as  between  subjects  or 
citizens  of  different  nations  were  otherwise,  it  would  not  affect 
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the  right  of  a  citizen  of  one  State  to  sue  in  the  courts  of  an- 
other, as  under  the  Federal  Constitution  he  is  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several  States, 
including  the  right  of  resorting  to  the  same  legal  remedies. 
Barrett  v.  Benjamin,  15  Mass.  354;  Mclvor  v.  Me  Cube,  supra; 
Miller  v.  Black,  supra  ;  Bank  of  Augusta  v.  Earle,  13  Pet.  520. 

The  rule  has  been  specially  applied  to  foreign  corporations ; 
and  actions  have  been  sustained  in  the  courts  of  one  State  for 
injuries  to  persons  and  property,  caused  by  negligence  in  op- 
erating railways  in  other  States.  Bissell  v.  Michigan  Railroad 
Co.,  22  N.  Y.  258;  McCormick  v.  Pennsylvania  Railroad  Co., 
supra;  Howe  Insurance  Co.  v.  Pennsylvania  Railroad  Co.,  11 
Hun  (N.  Y.),  182. 

There  is  no  reason  in  morals,  justice,  or  policy  why  the  same 
rule  should  not  be  applied  to  all  transitory  actions  for  injuries 
to  persons  and  property,  whether  recognized  by  the  common 
law,  or  created  by  statute  to  meet  new  exigencies  of  modern 
life.  The  claim  of  comity,  on  which  the  rule  is  founded,  is  as 
urgent  and  unanswerable  in  the  one  case  as  in  the  other. 
Stallknecht  v.  Pennsylvania  Railroad  Co.,  13  Hun  (N.  Y.), 
451 ;  Ex  parte  Van  Riper,  20  Wend.  (N.  Y.)  614 ;  Lowry  v. 
Inman,  46  N.  Y.  119. 

A  personal  liability  created  by  the  statute  of  another  State 
will,  as  other  personal  obligations,  be  enforced  according  to 
the  course  of  procedure  in  the  place  where  the  defendant  is 
found.  Lowry  v.  Inman,  supra;  Pickering  v.  Fish,  6  Vt.  102 ; 
Railroad  v.  Sprayberry,  8  Bax.  (Tenn.)  341;  McDonald  v. 
Mallory,  77  N.  Y.  547 ;  Whitford  v.  Panama  Railroad  Co., 
23  id.  465 ;  Vandeventer  v.  New  York  $  New  Haven  Railroad 
Co.,  27  Barb.  (N.  Y.)  244 ;  Great  Western  Railway  Co.  v.  Miller, 
19  Mich.  305 ;  Selma,  $c.  Railroad  Co.  v.  Lacy,  43  6a.  461. 

Mr.  Henry  Q-.  De  Forest  for  the  defendant  in  error. 

The  statute  in  question  has  no  extra-territorial  force,  and  it 
gives  a  cause  of  action  only  to  a  personal  representative  ap- 
pointed in  New  Jersey  when  the  death  occurred  in  that  State. 
Mackay,  Adrax.,  v.  Central  Railroad  Co.  of  New  Jersey,  14 
Blatchf.  65  ;  Whitford  v.  Panama  Railroad  Co.,  23  N.  Y.  465  ; 
Beach  v.  Bay  State  Co.,  30  Barb.  (N.  Y.)  433. 

The  alleged  injury  in  this  case  was  received  in  New  Jersey, 
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and  the  intestate  died  there.  The  question  therefore  arises 
whether  the  damages  which  her  statute  authorizes  his  personal 
representative  to  sue  for  and  obtain  for  the  benefit  of  his 
widow  and  next  of  kin  can  be  recovered  by  an  administrator 
appointed  under  the  laws  of  New  York, 

An  administrator  takes  his  title  by  force  of  the  grant  of 
administration.  Matey  v.  Marcy,  32  Conn,  308,  The  laws  of 
the  State  in  which  he  is  appointed  prescribe  his  rights,  powers, 
and  duties.  Another  State  cannot  impose  upon  him  different 
liabilities  or  obligations.  He  is  the  creature  of  the  local  law, 
and,  until  additional  authority  is  derived  by  virtue  of  an  ap- 
pointment in  another  jurisdiction,  he  has  only  the  power  which 
that  law  confers. 

The  plaintiff  sets  up,  not  a  right  to  her  property,  or  to  that 
which  belonged  to  the  deceased,  but  a  right  to  sue  as  the 
trustee  of  a  fund  which  may  be  obtained  for  his  widow  and 
next  of  kin,  a  position  which  she,  by  the  law  under  which  she 
was  appointed,  does  not  sustain.  In  order  to  execute  such  a 
trust,  the  trusteeship  must  attach  to  her  appointment  as  ad- 
ministratrix under  the  laws  of  New  York,  and  they  do  not  con- 
fer upon  her  the  right  to  damages  for  injuries  received  by  him 
in  another  State,  and  resulting  in  his  death.  Richardson  v. 
New  York  Central  Railroad  Co,,  98  Mass.  85;  Woodward  v. 
Michigan  Southern,  fie.  Railroad  Co.,  10  Ohio  St.  121 ;  Arm- 
strong v.  Bendle,  5  Sawyer,  485;  McCarthy  v.  Chicago,  Rock 
Island,  $  Pacific  Railroad  Co.,  18  Kan.  46 ;  Maryland  v.  Pitts- 
burg £  Connellsville  Railroad  Co.,  45  Md.  41 ;  Needham,  Admx., 
v.  Grand  Trunk  Railroad,  88  Vt.  294 ;  Illinois  Central  Railroad 
v.  Cragin,  Admr.,  71  111.  177. 

The  reasoning  in  the  cases  cited  may  be  briefly  summarized 
as  follows :  — 

First,  The  plaintiff's  right  as  administratrix  to  recover  for 
the  "pecuniary  injury  resulting  from  death  to  the  widow  and 
next  of  kin  "  is  unknown  at  common  law,  and  can  exist  only 
by  statute. 

Second,  The  statute  of  New  Jersey,  under  which  she  sues, 
has  no  extra-territorial  force.  It  gives  a  cause  of  action  for 
this  "pecuniary  injury  "  only  when  the  death  occurs  within  the 
State  of  New  Jersey. 
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Third,  In  like  manner,  the  statute  of  New  Jersey  has  no 
extra-territorial  force  to  confer  upon  a  creature  of  the  New 
York  law  powers  and  duties  other  than  those  bestowed  by  the 
laws  of  New  York. 

Mb.  Justice  Miller,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

It  is  understood  that  the  decision  of  the  court  below  rested 
solely  upon  the  proposition  that  the  liability  in  a  civil  action 
fur  damages  which,  under  the  statute  of  New  Jersey,  is  im- 
posed upon  a  party,  by  whose  wrongful  act,  neglect,  or  default 
death  ensues,  can  be  enforced  by  no  one  but  an  adminis- 
trator, or  other  personal  representative  of  the  deceased,  ap- 
pointed by  the  authority  of  that  State.  And  the  soundness  or 
unsoundness  of  this  proposition  is  what  we  are  called  upon  to 
decide. 

It  must  be  taken  as  established  by  the  record  that  the  acci- 
dent by  which  the  plaintiff's  husband  came  to  his  death  oc- 
curred in  New  Jersey,  under  circumstances  which  brought  the 
defendant  within  the  provisions  of  the  first  section  of  the  act 
making  the  company  liable  for  damages,  notwithstanding  the 
death. 

It  can  scarcely  be  contended  that  the  act  belongs  to  the  class 
of  criminal  laws  which  can  only  be  enforced  by  the  courts  of 
the  State  where  the  offence  was  committed,  for  it  is,  though  a 
statutory  remedy,  a  civil  action  to  recover  damages  for  a  civil 
injury. 

It  is  indeed  a  right  dependent  solely  on  the  statute  of  the 
State  ;  but  when  the  act  is  done  for  which  the  law  says  the  per- 
son shall  be  liable,  and  the  action  by  which  the  remedy  is  to  be 
enforced  is  a  personal  and  not  a  real  action,  and  is  of  that  char- 
acter which  the  law  recognizes  as  transitory  and  not  local,  we 
cannot  see  why  the  defendant  may  not  be  held  liable  in  any 
court  to  whose  jurisdiction  he  can  be  subjected  by  personal 
process  or  by  voluntary  appearance,  as  was  the  case  here. 

It  is  difficult  to  understand  how  the  nature  of  the  remedy, 

or  the  jurisdiction  of  the  courts  to  enforce  it,  is  in  any  manner 

dependent  on  the  question  whether  it  is  a  statutory  right  or  a 

common-law  right. 

vol.  xin.  2 
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Wherever,  by  either  the  common  law  or  the  statute  law  of 
a  State,  a  right  of  action  has  become  fixed  and  a  legal  liability 
incurred,  that  liability  may  be  enforced  and  the  right  of  action 
pursued  in  any  court  which  has  jurisdiction  of  such  matters 
and  can  obtain  jurisdiction  of  the  parties. 

The  action  in  the  present  case  is  in  the  nature  of  trespass  to 
the  person,  always  held  to  be  transitory,  and  the  venue  im- 
material. The  local  court  in  New  York  and  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  were 
competent  to  try  such  a  case  when  the  parties  were  properly 
before  it.  Mostyn  v.  Fabrigas,  1  Cowp.  161 ;  Rafael  v.  Vereht, 
2  W.  Bl.  983,  1055;  McKennav.  Fisk,  1  How.  241.  We  do 
not  see  how  the  fact  that  it  was  a  statutory  right  can  vary 
the  principle.  A  party  legally  liable  in  New  Jersey  cannot 
escape  that  liability  by  going  to  New  York.  If  the  liability  to 
pay  money  was  fixed  by  the  law  of  the  State  where  the  trans 
action  occurred,  is  it  to  be  said  it  can  be  enforced  nowhere 
else  because  it  depended  upon  statute  law  and  not  upon  com- 
mon law  ?  It  would  be  a  very  dangerous  doctrine  to  establish, 
that  in  all  cases  where  the  several  States  have  substituted  the 
statute  for  the  common  law,  the  liability  can  be  enforced  in 
no  other  State  but  that  where  the  statute  was  enacted  and  the 
transaction  occurred.  The  common  law  never  prevailed  in 
Louisiana,  and  the  rights  and  remedies  of  her  citizens  depend 
upon  her  civil  code.  Can  these  rights  be  enforced  or  the 
wrongs  of  her  citizens  be  redressed  in  no  other  State  of  the 
Union  ?  The  contrary  has  been  held  in  many  cases.  See  Ex 
parte  Van  Riper,  20  Wend.  (N.  Y.)  614 ;  Lowry  v.  Inman,  46 
N.  Y.  119 ;  Pickering  v.  Fish,  6  Vt.  102 ;  Railroad  v.  Spray- 
berry,  8  Bax.  (Tenn.)  341 ;  Great  Western  Railway  Co.  v. 
Miller,  19  Mich.  305. 

But  it  is  said  that,  conceding  that  the  statute  of  the  State  of 
New  Jersey  established  the  liability  of  the  defendant  and  gave 
a  remedy,  the  right  of  action  is  limited  to  a  personal  repre 
sentative  appointed  in  that  State  and  amenable  to  its  jurisdio 
tion. 

The  statute  does  not  say  this  in  terms.  "  Every  such  action 
shall  be  brought  by  and  in  the  names  of  the  personal  repre- 
sentatives of  such  deceased  person."     It  may  be  admitted  that 
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for  the  purpose  of  this  case  the  words  "  personal  representa- 
tives "  mean  the  administrator. 

The  plaintiff  is,  then,  the  only  personal  representative  of 
the  deceased  in  existence,  and  the  construction  thus  given  the 
statute  is,  that  such  a  suit  shall  not  be  brought  by  her.  This 
is  in  direct  contradiction  of  the  words  of  the  statute.  The 
advocates  of  this  view  interpolate  into  the  statute  what  ie 
not  there,  by  holding  that  the  personal  representative  must 
be  one  residing  in  the  State  or  appointed  by  its  authority. 
The  statute  says  the  amount  recovered  shall  be  for  the  ex- 
clusive benefit  of  the  widow  and  next  of  kin.  Why  not  add 
here,  also,  by  construction,  "  if  they  reside  in  the  State  of  New 
Jersey  "  ? 

It  is  obvious  that  nothing  in  the  language  of  the  statute 
requires  such  a  construction.  Indeed,  by  inference,  it  is 
opposed  to  it.  The  first  section  makes  the  liability  of  the 
corporation  or  person  absolute  where  the  death  arises  from 
their  negligence.  Who  shall  say  that  it  depends  on  the  ap- 
pointment of  an  administrator  within  the  State? 

The  second  section  relates  to  the  remedy,  and  declares  who 
shall  receive  the  damages  when  recovered.  These  are  the 
widow  and  next  of  kin.  Thus  far  the  statute  declares  under 
what  circumstances  a  defendant  shall  be  liable  for  damages, 
and  to  whom  they  shall  be  paid.  In  this  there  is  no  ambiguity. 
But  fearing  that  there  might  be  a  question  as  to  the  proper 
person  to  sue,  the  act  removes  any  doubt  by  designating  the 
personal  representative.  The  plaintiff  here  is  that  representa- 
tive. Why  can  she  not  sustain  the  action  ?  Let  it  be  remem- 
bered that  this  is  not  a  case  of  an  administrator,  appointed  in 
one  State,  suing  in  that  character  in  the  courts  of  another 
State,  without  any  authority  from  the  latter.  It  is  the  general 
rule  that  this  cannot  be  done. 

The  suit  here  was  brought  by  the  administratrix  in  a  court 
of  the  State  which  had  appointed  her,  and  of  course  no  such 
objection  could  be  made. 

If,  then,  the  defendant  was  liable  to  be  sued  in  the  courts  of 
the  State  of  New  York  on  this  cause  of  action,  and  the  suit 
could  only  be  brought  by  such  personal  representative  of  the 
deceased,  and  if  the   plaintiff  is  the  personal  representative, 
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whom  the  courts  of  that  State  are  bound  to  recognize,  on  what 
principle  can  her  right  to  maintain  the  action  be  denied  ? 

So  far  as  any  reason  has  been  given  for  such  a  proposition, 
it  seems  to  be  this :  that  the  foreign  administrator  is  not  re- 
sponsible to  the  courts  of  New  Jersey,  and  cannot  be  com- 
pelled to  distribute  the  amount  received  in  accordance  with  the 
New  Jersey  statute. 

But  the  courts  of  New  York  are  as  capable  of  enforcing  the 
rights  of  the  widow  and  next  of  kin  as  the  courts  of  New 
Jersey.  And  as  the  court  which  renders  the  judgment  for 
damages  in  favor  of  the  administratrix  can  only  do  so  by  vir- 
tue of  the  New  Jersey  statute,  so  any  court  having  control  of 
her  can  compel  distribution  of  the  amount  received  in  the 
manner  prescribed  by  that  statute. 

Again:  it  is  said  that,  by  virtue  of  her  appointment  in  New 
York,  the  administratrix  can  only  act  upon  or  administer  that 
which  was  of  the  estate  of  the  deceased  in  his  lifetime.  There 
can  be  no  doubt  that  much  that  comes  to  the  hands  of  adminis- 
trators or  executors  must  go  directly  to  heirs  or  devisees,  and 
is  not  subject  to  sale  or  distribution  in  any  other  mode,  such  as 
specific  property  devised  to  'individuals,  or  the  amount  which 
by  the  legislation  of  most  of  the  States  is  set  apart  to  the 
family  of  the  deceased,  all  of  which  can  be  enforced  in  the 
courts;  and  no  reason  is  perceived  why  the  specific  direction  of 
the  law  on  this  subject  may  not  invest  the  administrator  with 
the  right  to  receive  or  recover  by  suit,  and  impose  on  him  the 
duty  of  distributing  under  that  law.  There  can  be  no  doubt 
that  an  administrator,  clothed  with  the  apparent  right  to  re- 
ceive or  recover  by  suit  property  or  money,  may  be  compelled 
to  deliver  or  pay  it  over  to  some  one  who  establishes  a  better 
right  thereto,  or  that  what  he  so  recovers  is  held  in  trust  for 
some  one  not  claiming  under  him  or  under  the  will.  And  so 
here.  The  statute  of  New  Jersey  says  the  personal  representa- 
tive shall  recover,  and  the  recovery  shall  be  for  the  benefit  of 
the  widow  and  next  of  kin.  It  would  be  a  reproach  to  the 
laws  of  New  York  to  say  that  when  the  money  recovered  in 
such  an  action  as  this  came  to  the  hands  of  the  administratrix, 
her  courts  could  not  compel  distribution  as  the  law  directs. 

It  is  to  be  said,  however,  that  a  statute  of  New  York,  just 
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like  the  New  Jersey  law,  provides  for  bringing  the  action  by 
the  personal  representative,  and  for  distribution  to  the  same 
parties,  and  that  an  administrator  appointed  under  the  law  of 
that  State  would  be  held  to  have  recovered  to  the  same  uses, 
and  subject  to  the  remedies  in  his  fiduciary  character  which 
both  statutes  prescribe. 

We  are  aware  that  Woodward  v.  Michigan  Southern  $ 
Northern  Indiana  Railroad  Co.  (10  Ohio  St.  121)  asserts  a  dif- 
ferent doctrine,  and  that  it  has  been  followed  by  Richardson  v. 
New  York  Central  Railroad  Co.,  98  Mass.  85,  and  McCarthy 
v.  Chicago,  Rock  Island,  ft  Pacific  Railroad  Co.,  18  Kan.  46. 
The  reasons  which  support  that  view  we  have  endeavored  to 
show  are  not  sound.  These  cases  are  opposed  by  the  latest 
decision  on  the  subject  in  the  Court  of  Appeals  of  New  York, 
in  the  case  of  Leonard,  Administrator,  v.  The  Columbia  Steam 
Navigation  Co.,  not  yet  reported,  but  of  which  we  have  been 
furnished  with  a  certified  copy. 

The  right  to  recover  for  an  injury  to  the  person,  resulting  in 
death,  is  of  very  recent  origin,  and  depends  wholly  upon  stat- 
utes of  the  different  States.  The  questions  growing  out  of 
these  statutes  are  new,  and  many  of  them  unsettled.  Each 
State  court  will  construe  its  own  statute  on  the  subject,  and 
differences  are  to  be  expected.  In  the  absence  of  any  control- 
ling authority  or  general  concurrence  of  decision,  this  court 
mupt  decide  for  itself  the  question  now  for  the  first  time  pre- 
sented to  it,  and  with  every  respect  for  the  courts  which  have 
held  otherwise,  we  think  that  sound  principle  clearly  authorizes 
the  administrator  in  cases  like  this  to  maintain  the  action. 

Judgment  reversed,  with  directions  to  award  a  new  trial. 
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Pbbwit  v.  Wilson. 

1.  A  conveyance  executed  for  a  valuable  and  adequate  consideration  will  be 

upheld  against  the  creditors  of  the  grantor,  however  fraudulent  his  pur- 
pose may  have  been,  if  the  grantee  had  no  knowledge  thereof. 

2.  An  ante-nuptial  settlement  of  lands,  though  made  by  the  settler  with  the 

design  of  defrauding  his  creditors,  will  not  be  set  aside  in  the  absence  of 
the  clearest  proof  of  his  intended  wife's  participation  in  the  fraud. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Alabama. 

The  facts  are  stated  iri  the  opinion  of  the  court. 

Mr.  John  T.  Morgan  for  the  appellants. 
Mr.  F.  P.  Ward)  contra* 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

On  the  27th  of  April,  1866,  Mrs.  Josephine  Prewit  was  a 
widow,  only  twenty  years  of  age.  Her  husband  was  the  late 
John  Prewit.  Not  many  months  after  his  death  another  Mr. 
Prewit — Richard,  this  time — proposed  marriage  to  her.  He 
was  of  mature  age,  being  in  his  fifty-eighth  year.  His  pro- 
posal was  rejected.  He  renewed  it,  and  accompanied  it  with  a 
promise  to  settle  upon  her,  if  she  would  consent  to  the  mar- 
riage, a  large  amount  of  property.  This  promise  moved  her 
to  consent.  The  deed  of  settlement  was  accordingly  executed, 
and  in  May  following  the  marriage  took  place.  Both  parties 
affirm  that  the  marriage  was  the  only  consideration  for  the 
settlement,  and  it  is  so  stated  in  the  deed. 

A  little  more  than  two  years  and  a  half  afterwards,  —  in  De 
cember,  1868, — the  husband  was  adjudged  to  be  a  bankrupt 
in  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Alabama,  in  proceedings  taken  upon  his  own  appli- 
cation ;  and  in  the  following  month  the  plaintiff  was  appointed 
assignee  of  his  effects,  and  to  him  an  assignment  was  made. 
The  present  suit  is  brought  by  him  to  set  aside  the  deed  of 
settlement,  on  the  alleged  ground  that  it  was  executed  by 
Prewit  to  defraud  his  creditors. 

At  the  time  of  the  settlement  Prewit  was  the  holder  of  a 
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large  amount  of  property,  consisting  chiefly  of  lands  in  Ala- 
bama, but  was  indebted  in  an  amount  greater  than  their  value. 
It  is  stated  that  his  property  was  not  worth  more  than  $50,000, 
and  that  his  debts  exceeded  $70,000. 

It  would  seem  from  the  evidence,  and  we  assume  it  to  be  a 
fact,  that  he  was  insolvent  at  the  time  he  executed  the  deed  of 
settlement,  in  the  sense  that  his  debts  largely  exceeded  the 
value  of  his  property.  It  may  also  be  taken  as  true,  so  far  as 
the  present  suit  is  concerned,  that  he  intended  by  the  deed  to 
hinder,  delay,  and  defraud  his  creditors,  and  that  he  made  the 
settlement  to  place  his  property  beyond  their  reach. 

There  is  no  evidence  that  Mrs.  Prewit  was  aware  at  the 
time  of  the  amount  of  property  he  held,  or  of  the  extent  of  his 
debts,  or  that  he  had  any  purpose  in  the  execution  of  the  deed 
except  to  induce  her  to  consent  to  the  marriage.  It  is  not  at 
all  likely,  judging  from  the  ordinary  motives  governing  men, 
that  whilst  pressing  his  suit  with  her,  and  offering  to  settle 
property  upon  her  to  obtain  her  consent  to  the  marriage,  he 
informed  heir  that  he  was  insolvent,  and  would,  by  the  deed  he 
proposed  to  execute,  defraud  his  creditors.  If  he  intended  to 
commit  the  fraud  imputed  to  him,  it  is  unreasonable  to  suppose 
that  he  would,  by  unfolding  his  scheme,  expose  his  true  char- 
acter to  one  whose  good  opinion  he  was  at  that  time  anxious 
to  secure.  If  capable  of  the  fraud  charged,  he  was  capable 
of  deceiving  Mrs.  Prewit  as  to  his  pecuniary  condition.  She 
states  in  her  answer  that  she  knew  he  was  embarrassed  and  in 
debt,  but  to  what  extent  or  to  whom  she  did  not  know,  and 
that  it  was  because  of  the  knowledge  that  he  was  embarrassed 
that  she  insisted  upon  his  making  a  settlement  upon  her.  The 
deed  itself  shows  that  he  owed  a  large  sum,  for  of  the  6,770 
acres  of  land  embraced  by  it,  2,186  acres  were  charged  with  the 
payment  of  certain  designated  debts  to  the  amount  of  $18,000. 
A  knowledge  of  these  facts  justified  her  in  saying  that  she  knew 
he  was  embarrassed ;  but  they  rather  dispelled  than  created 
any  suspicion  that  he  had  a  design  to  defraud  his  creditors. 
Her  statements  do  not  warrant  the  inference  of  knowledge  of 
any  such  purpose,  much  less  of  any  assent  to  its  execution. 
Besides  the  property  charged  in  the  deed  with  the  payment 
of  the  large   amount  of  indebtedness   mentioned,  he   owned 
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4,700  acres  of  land  not  included  in  it,  and  personal  property, 
of  the  value  of  several  hundred  dollars. 

When  a  deed  is  executed  for  a  valuable  and  adequate  consid- 
eration, without  knowledge  by  the  grantee  of  any  fraudulent 
intent  of  the  grantor,  it  will  be  upheld,  however  fraudulent  his 
purpose.  To  vitiate  the  transfer  in  such  case,  the  grantee  also 
must  be  chargeable  with  knowledge  of  the  intention  of  the 
grantor. 

Now,  marriage  is  not  only  a  valuable  consideration,  but,  as 
Coke  says,  there  is  no  other  consideration  so  much  respected 
in  the  law.  Bishop  justly  observes,  that  "  Marriage  is  at- 
tended and  followed  by  pecuniary  consequences;  by  happiness 
or  misery  to  the  parties ;  by  life  to  unborn  children ;  by  un- 
quiet or  repose  to  the  State ;  by  what  money  ordinarily  buys 
and  by  what  no  money  can  buy,  to  an  extent  which  cannot  be 
estimated  or  expressed,  except  by  the  word  'infinite.'  To  say, 
therefore,  that  it  is  to  be  regarded,  where  it  is  the  inducement 
to  any  contract,  as  a  valuable  consideration,  is  to  utter  truth, 
yet  only  a  part  of  the  truth."  And,  also,  that  "  Marriage  is  to 
be  ranked  among  the  valuable  considerations,  yet  it  is  distin- 
guishable from  most  of  these  in  not  being  reducible  to  a  value 
which  can  be  expressed  in  dollars  and  cents,  while  still  it  is  in 
general  terms  of  the  very  highest  value."  Law  of  Married 
Women,  sects.  775,  776.  Such  is  the  purport  and  language 
running  through  all  the  decisions,  both  in  England  and  in  this 
country,  with  reference  to  marriage  as  a  consideration  for  an 
ante-nuptial  settlement.  Barrow  v.  Barrow,  2  Dick.  504; 
Nairn  v.  Prowse,  6  Ves.  Jr.  752;  Campion  v.  Cotton,  17  id. 
264 ;  Sterry  v.  Arden,  1  Johns.  (N.  Y.)  Ch.  261 ;  Herring  v. 
Wickham,  29  Gratt.  (Va.)  628. 

In  Magniac  v.  Thompson  this  court  said  that  "  Nothing  can 
be  clearer,  both  upon  principle  and  authority,  than  the  doc- 
trine that  to  make  an  ante-nuptial  settlement  void,  as  a  fraud 
upon  creditors,  it  is  necessary  that  both  parties  should  concur 
in  or  have  cognizance  of  the  intended  fraud.  If  the  settler 
alone  intend  a  fraud  and  the  other  party  have  no  notice  of 
it,  but  is  innocent  of  it,  she  is  not  and  cannot  be  affected 
by  it.  Marriage,  in  contemplation  of  the  law,  is  not  only  a  . 
valuable  consideration  to  support  such  a  settlement,  but  is 
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a  consideration  of  the  highest  value,  and  from  motives  of  the 
soundest  policy  is  upheld  with  a  steady  resolution."  7  Pet. 
348,  393. 

The  same  doctrine  is  asserted  by  the  Supreme  Court  of  Ala- 
bama, in  which  State  the  parties  to  the  defed  of  settlement 
reside  and  in  which  it  was  executed.  Andrews  v.  Jones,  10 
Ala.  400. 

According  to  these  authorities  there  can  be  no  question  of 
the  validity  of  the  settlement  in  this  case.  There  is  an  entire 
absence  of  elements  which  would  vitiate  even  an  ordinary 
transaction  of  sale  where,  if  set  aside,  the  parties  may  be 
placed  in  their  former  positions.  And  an  ante-nuptial  settle- 
ment, though  made  with  a  fraudulent  design  by  the  settler, 
should  not  be  annulled  without  the  clearest  proof  of  the  wife's 
participation  in  the  intended  fraud,  for  upon  its  annulment 
there  can  follow  no  dissolution  of  the  marriage,  which  was  the 
consideration  of  the  settlement. 

It  follows  that  the  decree  of  the  court  below  must  be  re* 

versed,  and  the  cause  remanded  with  directions  to  dismiss  the 

bill  of  complaint;  and  it  is 

So  ordered. 


Insubance  Company  v.  Stinson. 

1.  The  owner  of  the  equity  of  redemption  has  an  insurable  interest  equal  to  the 

value  of  the  buildings  on  the  land. 

2.  A  party  having  a  mechanic's  lien  on  buildings  by  him  erected  on  land  then 

covered  by  mortgage  has  an  insurable  interest,  limited  only  by  their  value 
and  the  amount  of  his  claim.  His  discontinuance  of  his  suit  to  enforce 
the  lien  after  their  destruction  is  not  matter  of  defence  to  his  action  on 
the  policy. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Charles  T.  Russell  and  Mr.  Charles  T.  Russell,  Jr.,  for 
the  plaintiff  in  error. 

Mr.  Robert  D.  Smith,  contra. 
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Mb.  Justice  Bradley  delivered  the  opinion  of  the  court. 

This  was  an  action  on  a  policy  of  insurance  against  loss  or 
damage  by  fire.  Stinson,  the  plaintiff  below,  had  a  contract  to 
build  a  hotel  to  be  called  the  Webster  House,  at  Marshfield, 
Plymouth  County,  Massachusetts,  for  the  sum  of  $ 25,000,  and 
had  nearly  completed  it ;  but,  failing  to  get  his  payments  from 
the  owner,  he  stopped  work  and  took  the  necessary  steps  for 
securing  a  mechanic's  lien  on  the  building.  For  this  purpose 
he  filed  the  required  statement  with  the  town  clerk,  and  com- 
menced an  action  to  enforce  his  lien  within  the  period  pre- 
scribed by  law.  Whilst  that  action  was  pending,  in  July,  1875, 
he  procured  the  policy  in  question  from  the  plaintiffs  in  error, 
the  defendants  below,  insuring  him  for  three  months  against 
loss  or  damage  by  fire  to  the  amount  of  $5,000  on  the  building, 
—  the  policy  stating  his  interest  to  be  that  of  contractor  and 
builder.  The  loss  occurred  during  the  continuance  of  the 
policy,  and  due  notice  was  given.  After  the  fire  the  plaintiff 
did  not  further  prosecute  his  action  to  enforce  the  lien ;  but 
commenced  the  present  action  for  the  amount  of  his  insurance. 
When  the  building  contract  was  entered  into,  and  until  the 
loss  occurred,  the  property  on  which  the  building  was  erected 
was  subject  to  a  mortgage  for  a  debt  of  $17,000,  being  the 
purchase-money  which  the  owner  had  agreed  to  pay  to  the 
former  owner ;  and  which  is  conceded  to  have  been  a  lien  on 
the  whole  property  prior  to  that  of  the  plaintiff.  Two  defences 
were  made  by  the  insurance  company  to  the  action  :  first,  the 
failure  of  the  plaintiff  to  prosecute  his  suit  for  enforcing  his 
lien ;  secondly,  want  of  insurable  interest,  from  the  alleged  fact 
that  the  property,  at  the  time  of  the  loss,  was  not  worth  more 
than  the  amount  of  the  prior  mortgage.  The  court  overruled 
these  defences,  and  charged  the  jury  substantially  as  follows, 
namely :  that  if  the  plaintiff  had  a  valid  builder's  lien  when 
the  policy  was  effected,  which  could  have  been  enforced  by  the 
decree  of  the  appropriate  court  against  the  equity  of  redemp- 
tion of  the  property,  and  if  it  was  a  valid  and  subsisting  lien 
at  the  time  of  the  loss,  it  was  immaterial  whether  he  did  or 
did  not  subsequently  perform  those  acts,  the  non-perform- 
ance of  which  as  conditions  subsequent  might  have  dissolved 
the  lien. 
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The  court  further  instructed  the  jury  in  substance  that  if 
the  plaintiff  had  such  builder's  lien  when  the  policy  was  ef- 
fected, which  could  have  been  enforced  by  the  decree  of  the 
appropriate  court,  and  by  virtue  of  which  he  could  have  re- 
covered the  equity  of  redemption  on  that  property,  then  he 
was  entitled  to  recover,  without  regard  to  the  question  what 
his  equity  of  redemption  might  or  might  not  have  realized  at 
an  auction  sale;  that  if  a  party  has  a  valid  and  subsisting 
second  security  for  a  given  amount,  and  he  enters  into  a  con- 
tract of  indemnity  against  the  destruction  of  that  security,  and 
a  loss  by  fire  occurs,  both  parties  having  full  knowledge  of  the 
state  of  the  property  and  the  title  when  the  contract  is  en- 
tered into,  such  insurance  would  cover  that  second  security, 
although  by  the  subsequent  course  of  events  the  older  and 
prior  security  might  have  swept  away  the  value  of  the  second ; 
and  that  if  the  jury  found  in  this  case  that  this  plaintiff  had  a 
valid  claim  for  a  given  amount  subsisting  at  the  time  of  the 
loss,  and  which  he  had  done  everything  that  was  required  of 
him  to  enforce  up  to  the  time  of  the  loss,  and  that  it  was  such 
a  claim,  for  instance,  as  he  could  have  recovered  a  judgment 
for  $5,000  or  $6,000  or  $8,000,  and  a  judgment  against  that 
equity  of  redemption  on  that  property,  that  was,  for  the  pur- 
poses of  this  trial,  an  insurable  interest,  and  an  interest  which 
he  had  on  that  property,  whether  by  any  course  of  events  that 
property  might  have  been  by  subsequent  events  more  or  less 
affected ;  and  for  the  purposes  of  this  trial  the  court  instructed 
the  jury  to  so  consider  it. 

To  this  charge,  and  to  the  refusal  to  give  instructions  to  the 
contrary,  the  defendants  took  a  bill  of  exceptions. 

We  think  that  the  instructions  were  correct.  As  to  the 
first  point,  based  on  the  abandonment  by  the  plaintiff,  after 
the  destruction  of  the  building,  of  the  proceedings  to  enforce 
his  lien,  it  is  apparent  from  the  evidence  adduced  by  the  de- 
fendants themselves  that  it  could  not  have  injured  them.  But, 
aside  from  this  consideration,  if  the  plaintiff  had  an  insurable 
interest  at  the  time  of  issuing  the  policy  and  at  the  time  of  the 
loss,  equal  to  the  amount  insured,  he  had  a  complete  and  abso- 
lute cause  of  action  against  the  defendants;  and  it  was  no 
concern  of  theirs  whether  he  farther  prosecuted  his  lien  or  not, 
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unless  they  desired  to  be  subrogated  to  his  rights,  and  gave  him 
notice  to  that  effect.  Whether,  if  they  had  done  this,  and  had 
offered  to  indemnify  him  against  all  costs  and  expenses,  a  re- 
fusal on  his  part  to  continue  the  proceedings  would  have  been 
a  defence  to  this  action,  it  is  unnecessary  to  inquire.  No  such 
course  was  taken  by  the  defendants.  We  may  remark,  how- 
ever, that  where  a  creditor  effects  insurance  on  property  mort- 
gaged or  pledged  to  him  as  security  for  the  payment  of  his 
debt,  the  insurers  do  not  become  sureties  of  the  debt,  nor  do 
they  acquire  all  the  rights  of  such  sureties.  They  are  insurers 
of  the  particular  property  only,  and  so  long  as  that  property  is 
liable  for  the  debt,  so  long  its  destruction  by  fire  would  be  a 
loss  to  the  creditor  within  the  terms  of  the  policy.  A  surety 
of  the  debt  might  complain  if  the  creditor  should  surrender  to 
the  debtor  collateral  securities  ;  but  an  insurer  of  property  for 
the  benefit  of  the  mortgagee  would  have  no  just  ground  of  com- 
plaint. True,  after  a  loss  has  occurred  and  the  insurance  has 
been  paid,  sufficient  to  discharge  the  debt,  the  insurers  may  be 
entitled  to  be  subrogated  to  the  rights  of  the  creditor  against 
the  debtor,  and  to  any  collateral  securities  which  the  creditor 
may  then  hold  and  which  are  primarily  liable  for  the  debt 
before  the  insurers.  But  even  then  we  do  not  think  that  the 
creditor  is  bound  to  take  any  active  steps  to  realize  the  fruits 
of  a  collateral,  or  to  keep  it  from  expiring,  unless  the  insur- 
ance be  first  paid  and  notice  be  given  to  him  of  a  desire  on  the 
part  of  the  insurers  to  be  subrogated  to  his  rights,  with  a  tender 
of  indemnity  against  expenses.  We  are  aware  that  views  some- 
what differing  from  these  have  been  held  by  respectable  au- 
thority ;  but  we  think  without  any  sound  reason.  See  May  on 
Insurance,  sect.  457  ;  Insurance  Company  v.  Woodruffs  2  Dutch. 
(N.  J.)  541.  To  impose  such  restrictions  and  obligations  upon 
the  creditor  would  be  to  add  to  the  contract  of  insurance  con- 
ditions never  contemplated  by  the  parties,  making  of  it  a  meie 
shadow  of  security,  and  increasing  the  avenues  of  escape  from 
obligation  to  pay,  already  too  numerous  and  oppressive.  When 
a  building  is  insured  in  the  interest  of  a  mortgagee,  the  insur- 
ance company  does  not  inquire  what  other  collaterals  he  holds, 
and  never  reduces  its  premium  on  any  such  consideration. 
As  to  the  other  question,  relating  to  the  insurable  interest  of 
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the  plaintiff,  we  think  that  the  charge  given  was  equally  free 
from  exception.  There  is  no  doubt  that  the  owner  of  the 
property  had  an  insurable  interest  to  the  extent  of  the  value 
of  the  building  notwithstanding  the  existence  of  a  mortgage 
on  the  property  of  sufficient  amount  to  absorb  it.  Leading  au- 
thorities on  the  point  may  be  found  cited  in  May  on  Insurance, 
sects.  81,  82.  The  remarks  of  Mr.  Chief  Justice  Marshall,  in 
delivering  the  opinion  of  the  court  in  Columbian  Insurance  Co. 
v.  Lawrence  (2  Pet.  25),  are  apposite  and  illustrative.  The 
assured  in  that  case,  though  in  possession,  had  only  a  contract 
for  a  purchase  of  the  property,  subject  to  a  condition  which 
had  not  been  complied  with,  but  of  which  the  vendor  had 
taken  no  advantage  at  the  time  of  effecting  the  insurance,  or 
at  the  time  of  the  loss.  The  Chief  Justice  says :  "  That  an 
equitable  interest  may  be  insured  is  admitted.  We  can  per- 
ceive no  reason  which  excludes  an  interest  held  under  an 
executory  contract.  While  the  contract  subsists,  the  person 
claiming  under  it  has  undoubtedly  a  substantial  interest  in  the 
property.  If  it  be  destroyed,  the  loss  in  contemplation  of  law 
is  his.  If  the  purchase-money  be  paid,  it  is  his  in  fact.  If  he 
owes  the  purchase-money,  the  property  is  its  equivalent,  and  is 
still  valuable  to  him.  The  embarrassment  of  his  affairs  may 
be  such  that  his  debts  may  absorb  all  his  property ;  but  this 
circumstance  has  never  been  considered  as  proving  a  want  of 
interest  in  it.  The  destruction  of  the  property  is  a  real  loss  to 
the  person  in  possession,  who  claims  title  under  an  executory 
contract,  and  the  contingency  that  his  title  may  be  defeated  by 
subsequent  events  does  not  prevent  this  loss." 

The  principle  asserted  in  these  remarks,  as  well  as  the  rea- 
son of  the  thing,  leads  to  the  conclusion,  that  the  owner  of  an 
equity  of  redemption  has  an  insurable  interest  equal  to  the 
value  of  the  insurable  property  embraced  therein,  whether  he 
is  personally  liable  for  the  mortgage  debt  or  not.  His  interest 
arises  from  his  ownership,  carrying  with  it  the  incidental  right 
of  redeeming  the  property  from  the  incumbrances  on  it.  If  he 
is  also  personally  liable  for  such  incumbrances,  it  only  makes 
his  interest  more  direct  and  exacting. 

Such  being  the  insurable  interest  of  the  owner  of  the  equity 
of  redemption,  it  follows  that  one  who  has  a  mechanic's  lien 
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on  the  property  by  virtue  of  a  contract  with  such  owner,  has 
an  equal  insurable  interest,  limited  only  by  the  value  of  the 
property  and  the  amount  of  his  claim.  In  the  present  case  it 
is  admitted  that  the  value  of  the  building  insured  exceeded  the 
amount  of  the  plaintiff's  claim  ;  and  that  the  latter  was  equal 
to  the  amount  insured.  The  insurable  interest  of  the  lienholder 
arises  from  the  nature  of  the  lien,  which  is  a  jus  ad  rem.  All 
the  owner's  rights  in  the  property  are  potentially  his.  They  are 
under  hypothecation  to  him  for  his  security,  and  he  can  reduce 
them  to  possession  if  the  debt  be  not  paid.  He  is,  therefore, 
directly  interested  in  the  property  to  the  extent  of  his  demand, 
whatever  other  security  he  may  hold  ;  and  is  entitled  to  insure 
to  that  extent ;  and,  if  a  loss  occurs,  to  recover  the  full  amount 
of  his  insurance,  or  so  much  thereof  as  may  be  necessary  to 
satisfy  his  debt. 

We  think  that  there  is  no  error  in  the  record. 

Judgment  affirmed. 


Folger  v.  United  States. 

An  assistant  treasurer  of  the  United  States  to  whom,  without  prepayment  there- 
for, the  Commissioner  of  Internal  Revenue  furnishes  for  sale  and  distribution 
sealed  packages  of  adhesive  stamps,  is  not  entitled  to  commissions  or  extra 
compensation  for  selling  them. 

Appeal  from  the  Court  of  Claims. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Walter  H.  Coleman  and  Mr.  George  F.  Comstoch  for  the 
appellant. 

The  Solicitor- General,  contra. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court. 

In  the  month  of  June,  1866,  some  correspondence  passed  be- 
tween Van  Dyck,  then  assistant  treasurer  of  the  United  States 
at  the  city  of  New  York,  and  the  Commissioner  of  Internal  Rev- 
enue, as  to  whether  the  former  should  be  required,  in  addition 
to  his  ordinary  duties,  to  assist  in  the  distribution  of  adhesive 
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stamps  among  those  desiring  to  purchase  them  for  their  own 
use.  An  official  communication  from  the  Secretary  of  the 
Treasury  to  the  assistant  treasurer,  under  date  of  July  2,  1866, 
shows  upon  its  face  that  the  latter  officer  objected  to  being  re- 
quired to  perform  any  such  services.  In  that  communication 
the  Secretary  says :  — 

u  The  Commissioner  of  Internal  Revenue  has  referred  to  me  your 
recent  letter  to  him  in  relation  to  the  distribution  of  revenue  stamps 
in  the  city  of  New  York.  I  am  aware  that  the  cares  and  respon- 
sibilities of  your  position  are  burdensome,  and  I  should  not  think 
of  increasing  them  were  it  not  for  the  seeming  necessity  of  so  doing. 
The  adhesive  revenue  stamps  are  all  printed  in  Philadelphia,  and  it 
is  deemed  imprudent  to  multiply  the  places  of  their  production.  It 
is  indispensable,  however,  that  every  facility  shall  be  given  by  the 
government  for  their  purchase  and  distribution.  The  consumption 
of  stamps  in  New  York  alone  is  very  large,  while  the  amount  which 
is  naturally  distributed  from  that  city  is  no  small  part  of  the  supply 
for  the  whole  country.  It  seems  to  me  very  advisable,  therefore, 
because  of  their  great  value,  that  they  should  be  kept,  as  other 
property  of  the  government  is  kept,  in  the  possession  of  the  govern- 
ment itself  until  actual  sale.  I  am  aware  that  the  distribution  will 
require  a  room  set  apart,  perhaps,  exclusively  for  that  purpose,  and 
some  additional  clerical  force ;  but  reasonable  prudence  and  a  proper 
regard  for  the  public  convenience,  as  I  have  suggested,  constrain 
me  to  ask  your  critical  consideration  of  the  subject.  It  may  not 
be  improper  for  me  to  add  that  the  assistant  treasurer  at  San 
Francisco  is  employed  in  the  distribution  of  stamps,  and  that  I  am 
disposed  to  ask  the  same  service  of  the  several  other  assistant 
treasurers  in  different  parts  of  the  country." 

In  a  subsequent  communication,  dated  Sept.  11,  1866,  the 
Secretary  said :  — 

"  It  has  been  deemed  proper,  as  an  additional  means  of  facilitat- 
ing the  distribution  of  internal  revenue  stamps,  that  packages  con- 
taining such  denominations  of  stamps  as  are  in  most  general  demand 
should  be  placed  in  the  hands  of  the  assistant  treasurers  of  the 
United  States  and  some  of  the  designated  depositaries.  Printed 
circulars  will  be  furnished  to  you,  specifying  the  contents  and  the 
cash  value  of  each  package,  and  the  packages  are  to  be  sold,  with 
seals  unbroken,  at  such  value,  which  will  be  stated  upon  each  pack- 
age.    The  amounts  received  from  the  sale  of  these  packages  should 
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be  transmitted  to  the  Commissioner  of  Internal  Revenue,  in  the 
form  of  certificates  of  deposit,  daily  or  weekly,  as  may  be  most 
convenient." 

At  a  later  period  Charles  J.  Folger  became  assistant  treas- 
urer of  the  United  States  at  the  city  of  New  York.  Between 
Nov.  16,  1869,  and  the  twenty-second  day  of  July,  1870,  inclu- 
sive, in  obedience  to  the  instructions  and  requirements  contained 
in  the  foregoing  communications,  and  without  any  application 
upon  his  part,  he  was  furnished  by  the  Commissioner  of  Inter- 
nal Revenue  with  sealed  packages  of  adhesive  stamps  for  sale 
and  distribution.  He  was  not  required  to  give,  and  did  not 
give,  any  bond  with  reference  to  them.  Upon  each  package, 
as  it  came  to  him,  was  marked  as  well  the  aggregate  face 
value  of  the  stamps  contained  in  it  for  delivery  to  purchasers, 
as  the  amount  of  them  of  like  kind,  to  be  paid  out  to  pur- 
chasers, as  their  commissions  under  the  regulations  established 
by  the  Commissioner.  He  was  directed  to  sell  and  deliver  the 
packages  without  disturbing  their  seals. 

The  commissions,  at  the  time  allowed  by  such  regulations, 
to  purchasers  of  common  stamps  were :  two  per  cent  in  pur- 
chases of  $50  or  more,  three  per  cent  on  $100  or  more,  four  per 
cent  on  $500  or  more,  and  five  per  cent  on  $1,000  or  more ; 
while  as  to  proprietary  stamps,  the  commissions  allowed,  by 
statute,  were  as  hereinafter  stated. 

His  sales  of  common  stamps  from  Nov.  16,  1869,  to  July 
22,  1870,  inclusive,  amounted  to  $3,642,754.60,  and  of  proprie- 
tary stamps,  to  $31,589.54.  These  sums,  respectively,  included 
the  amount,  in  stamps,  which  he  passed  over  to  purchasers  as 
their  commissions.  Upon  retirement  from  office  his  accounts 
were  settled  and  adjusted  at  the  Treasury  Department,  with- 
out any  assertion  of  a  right  to  commissions  for  himself.  In 
that  settlement  he  was  allowed,  or  credited  with,  all  payments 
made  by  him,  in  stamps,  of  commissions  to  purchasers.  He 
derived  no  personal  advantage  from  the  sales. 

He  brought  this  action  on  the  first  day  of  May,  1875,  to  re- 
cover from  the  United  States  the  sum  of  $184,934.95,  to  which 
he  claims  to  be  entitled  as  commissions  upon  such  sales.  His 
claim  was  denied,  and  judgment  having  been  entered  for  the 
government,  he  appealed. 
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By  sect.  161  of  the  act  of  June  30, 1864,  c.  178,  presiding 
internal  revenue  to  support  the  government,  to  pay  the  inter- 
est on  the  public  debt,  and  for  other  purposes,  it  is  provided, 
among  other  things,  that  — 

"The  Commissioner  of  Internal  Revenue  be,  and  he  is  hereby, 
authorized  to  sell  to  and  supply  collectors,  deputy  collectors,  post- 
masters, stationers,  or  any  other  persons,  at  his  discretion,  with 
adhesive  stamps,  or  stamped  paper,  vellum,  or  parchment,  as  herein 
provided  for,  in  amounts  of  not  less  than  fifty  dollars,  upon  the  pay- 
ment, at  the  time  of  delivery,  of  the  amount  of  duties  said  stamps, 
stamped  paper,  vellum,  or  parchment,  so  sold  or  supplied,  represent, 
and  may  allow,  upon  the  aggregate  amount  of  such  stamps,  as 
aforesaid,  the  sum  of  not  exceeding  five  per  centum  as  commission 
to  the  collectors,  postmasters,  stationers,  or  other  purchasers ;  but 
the  cost  of  any  paper,  vellum,  or  parchment  shall  be  paid  by  the 
purchaser  of  such  stamped  paper,  vellum,  or  parchment  as  afore- 
said :  Provided,  that  any  proprietor  or  proprietors  of  articles 
named  in  Schedule  C,  who  shall  furnish  his  or  their  own  die  or 
design  for  stamps,  to  be  used  especially  for  his  or  their  own  pro 
prietary  articles,  shall  be  allowed  the  following  commission,  namely : 
on  amounts  purchased  at  one  time,  of  not  less  than  fifty  dollars  nor 
more  than  five  hundred  dollars,  five  per  centum ;  on  amounts  over 
five  hundred  dollars,  ten  per  centum."    13  Stat.  294. 

Sect.  170  of  the  same  act  declares,  — 

"That  in  any  collection  district  where  in  the  judgment  of  the 
Commissioner  the  facilities  for  the  procurement  and  distribution  of 
stamped  vellum,  parchment,  or  paper,  and  adhesive  stamps,  are  or 
shall  be  insufficient,  the  Commissioner  is  authorized  to  furnish,  sup- 
ply, and  deliver  to  the  collector  and  to  the  assessor  of  any  such 
district  and  to  any  assistant  treasurer  of  the  United  States,  or  des- 
ignated depositary  thereof,  or  any  postmaster,  a  suitable  amount  of 
stamped  vellum,  parchment,  or  paper,  and  adhesive  stamps,  without 
prepayment  therefor,  and  shall  allow  the  highest  rate  of  commis- 
sions allowed  by  law  to  any  other  parties  purchasing  the  same ; 
and  may  in  advance  require  of  any  such  collector,  assessor,  assist- 
ant treasurer  of  the  United  States,  or  postmaster,  a  bond  with  suf- 
ficient sureties  to  an  amount  equal  to  the  value  of  any  stamped 
vellum,  parchment,  or  paper,  and  adhesive  stamps,  which  may  be 
placed  in  his  hands  and  remain  unaccounted  for,  conditioned  for 
the  faithful  return,  whenever  so  required,  of  all  quantities  or 
tol.  xm.  3 
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amounts  undisposed  of,  and  for  the  payment  monthly  of  all  quanti- 
ties or  amounts  sold,  or  not  remaining  on  hand.  And  it  shall  be 
the  duty  of  such  collector  to  supply  his  deputy  with,  or  sell  to  other 
parties  within  his  district  who  may  make  application  therefor, 
stamped  vellum,  parchment,  or  paper,  and  adhesive  stamps,  upon 
the  same  terms  allowed  by  law  or  under  the  regulations  of  the  Com- 
missioner, who  is  hereby  authorized  to  make  such  other  regulations 
not  inconsistent  herewith,  for  the  security  of  the  United  States  and 
the  better  accommodation  of  the  public,  in  relation  to  the  matters 
hereinbefore  mentioned,  as  he  may  judge  necessary  and  expedient. 
And  the  Secretary  of  the  Treasury  may  from  time  to  time  make 
such  regulations  as  he  may  find  necessary  to  insure  the  safe  keep- 
ing or  prevent  the  illegal  use  of  all  such  stamped  vellum,  parch- 
ment, paper,  and  adhesive  stamps."    Id.  297. 

Sect.  161  plainly  provides  for  sales  by  the  Commissioner, 
while  sect.  170  authorizes  him  to  furnish  and  supply  certain 
officers  with  stamps  for  sale  to  others.  Where  stamps  were 
purchased  either  directly  from  the  Commissioner  of  Internal 
Revenue,  for  cash,  under  sect.  161,  or  from  one  of  the  officers 
to  whom  they  were  furnished  for  sale  and  distribution  under 
sect.  170,  the  purchaser,  it  is  conceded,  was  allowed  commis- 
sions according  to  the  rate  or  scale  established  by  the  regula- 
tions of  the  Commissioner.  Touching  the  particular  sales  made 
by  the  appellant,  the  purchasers  of  common  or  general  stamps 
were  entitled,  respectively,  to  five  per  cent  commissions,  and 
the  purchasers  of  proprietary  stamps  to  ten  per  cent.  There 
can  be  no  doubt  of  this,  since  his  petition  distinctly  alleges  that 
his  sales  of  common  stamps  were  in  amounts  of  not  less  than 
$1,000,  and  of  proprietary  stamps  in  amounts  exceeding  $500. 
If,  therefore,  it  be  suggested  that  he  was  entitled  to  the  differ- 
ence between  the  highest  rate  or  per  cent  allowed  by  the  gov- 
ernment (five  per  cent  in  purchases  of  common  stamps,  and 
ten  per  cent  in  purchases  of  proprietary  stamps),  and  the 
amount  paid  over  by  him,  in  stamps,  to  purchasers,  the  obvious 
answer  is,  that  there  was  in  this  case  no  such  difference.  This 
interpretation  of  the  statute,  we  may  observe,  could,  therefore, 
be  of  no  practical  value  to  him.  His  contention  —  and  upon 
no  other  ground  could  his  claim  be  sustained —  is,  that,  with- 
out reference  to  the   rate  of   commissions  which  purchasers 
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received,  although  it  may  have  been  the  highest  allowed,  he 
was,  nevertheless,  given  by  the  statute,  to  his  own  use,  and  as 
his  personal  allowance  or  compensation  for  distributing  stamps, 
under  sect.  170,  the  highest  rate  of  commissions  allowed  to  any 
one  buying  from  the  Commissioner  of  Internal  Revenue. 

For  instance,  upon  the  theory  advanced  by  appellant's  coun- 
sel, a  purchaser,  from  the  Commissioner  of  Internal  Revenue, 
of  common  stamps  to  the  amount,  at  one  time,  of  $1,000  or 
more,  would  be  allowed  five  per  cent  as  commissions,  payable 
in  stamps  (which,  in  such  cases,  would  be  the  full  extent  of 
the  government's  loss),  while  upon  a  sale,  through  an  assist- 
ant treasurer  of  the  United  States,  to  the  same  purchaser  of 
the  same  stamps,  in  sealed  packages,  the  government  would  lose 
altogether  ten  per  cent  in  commissions,  —  five  per  cent  to  the 
assistant  treasurer,  and  five  per  cent  to  the  purchaser;  that 
is,  double  commissions.  In  other  words,  according  to  that  con- 
struction of  the  statute,  the  government  held  out  an  induce- 
ment to  officers,  named  in  sects.  161  and  170,  not  to  become 
themselves  purchasers,  for  cash,  of  stamps  for  sale  and  distri- 
bution in  their  respective  localities  (as  they  might  under  sect. 
161),  but  to  receive  them,  under  sect.  170,  and  thereby,  with- 
out advancing  any  money,  secure  for  themselves  (outside  of 
what  the  purchasers  from  them  would  be  allowed),  the  highest 
rate  which  the  law  allowed  in  purchases  directly  from  the  Com- 
missioner. 

We  cannot  give  our  assent  to  any  such  construction  of  the 
statute.  The  officers,  named  in  sect.  170,  were  charged,  at 
the  outset,  with  the  value  of  each  sealed  package  of  stamps 
delivered  to  them  for  distribution.  In  the  settlement  of  their 
accounts  they  were  entitled  to  be  credited  with  the  amount  of 
stamps  unsold  and  returned ;  with  the  sums  received  upon 
sales,  and  paid  over  to  the  government;  and,  also,  with  the 
value  of  the  stamps  placed  in  the  sealed  packages,  for  delivery 
to  purchasers  as  commissions  allowed  to  them.  In  this  way 
they  were  relieved  from  the  responsibility  assumed  when  they 
were  supplied  with  stamps  for  distribution  under  sect.  170. 
The  statutory  direction  that  the  Commissioner,  in  such  cases, 
"  shall  allow  the  highest  rate  of  commissions  allowed  by  law  to 
any  other  parties  purchasing  the  same,"  was  an  awkward  mod** 
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of  expressing  the  idea  that  the  same  commissions,  up  to  the 
highest  rate,  should  be  allowed  in  purchases  under  sect.  170, 
as  under  sect.  161,  —  that  is,  that  those  wishing  stamps  might 
purchase  from  the  officers  named  in  sect.  170  at  the  like  rate, 
even  the  highest,  accorded  to  "  any  other  parties  purchasing  the 
same  "  stamps,  for  cash,  directly  from  the  Commissioner. 

As  to  assistant  treasurers  distributing  stamps  under  sect. 
170,  we  are  of  opinion  that  Congress  did  not  intend  that  they 
should  receive  any  compensation  whatever  for  services  of  that 
character,  —  certainly  not  in  any  case  where  the  commissions 
paid  to  those  who  purchased  from  such  officers  were  as  large 
as  the  highest  rate  prescribed  in  sales  by  the  Commissioner, 
for  cash,  under  sect.  161.  It  was  for  the  better  accommo- 
dation of  the  public  that  the  Secretary  of  the  Treasury 
required  assistant  treasurers  to  aid  in  the  distribution  of  ad- 
hesive stamps.  The  communications  addressed  to  the  assist- 
ant treasurer  of  New  York,  announcing  his  purpose  to  adopt 
that  course,  show  upon  their  face  that  the  Secretary  had  no 
expectation  thereby  of  increasing  the  loss,  in  the  way  of  com- 
missions, which  the  government  would  sustain  upon  sales  of 
stamps.  He  believed  that  he  had  the  power  to  impose  upon 
assistant  treasurers  the  duty  of  distributing  internal  revenue 
8  tamps. 

The  conclusion  we  have  indicated  is  in  line  with  the  settled 
policy  which  has  existed  upon  the  subject  of  extra  compensa- 
tion to  officers  having  fixed  salaries  or  pay,  especially  in  regard 
to  assistant  treasurers  of  the  United  States. 

By  an  act  approved  March  3,  1839,  c.  82,  making  appropria- 
tions for  the  civil  and  diplomatic  service,  it  was  declared,  that 
"  no  officer  in  any  branch  of  the  public  service,  or  any  other 
person  whose  salaries,  or  whose  pay  or  emoluments,  is  or  are 
fixed  by  law  and  regulations,  shall  receive  any  extra  allowance 
or  compensation,  in  any  form  whatever,  for  the  disbursement 
of  public  money,  or  the  performance  of  any  other  service,  un- 
less the  said  extra  allowance  or  compensation  be  authorized 
by  law."  5  Stat.  349,  In  a  subsequent  act  of  Aug.  23,  1842, 
c.  183,  this  prohibition  against  extra  compensation  to  officers 
with  fixed  salaries  was  somewhat  enlarged,  and  this  provision 
was  inserted :  u  No  officer  in  any  branch  of  the  public  service, 
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or  any  other  person  whose  salary,  pay,  or  emoluments  is,  or 
are,  fixed  by  law  or  regulations,  shall  receive  any  additional 
pay,  extra  allowance,  or  compensation,  in  any  form  whatever, 
for  the  disbursement  of  public  money,  or  for  any  other  service 
or  duty  whatsoever,  unless  the  same  shall  be  authorized  by 
law,  and  the  appropriation  therefor  explicitly  set  forth  that 
it  is  for  such  additional  pay,  extra  allowance,  or  compensa- 
tion." Id.  510.  And  at  the  same  session  of  Congress,  by  an 
act  approved  Aug.  26,  1842,  c.  202,  it  was  declared  that  "  no 
allowance  or  compensation  shall  be  made  to  any  clerk  or  other 
officer,  by  reason  of  the  discbarge  of  duties  which  belong  to 
any  other  clerk  or  officer,  in  the  same  or  any  other  depart- 
ment; and  no  allowance  or  compensation  shall  be  made  for 
any  extra  services  whatever,  which  any  clerk  or  other  officer 
may  be  required  to  perform."    Id.  525. 

We  come,  then,  to  the  act  of  Aug.  6,  1846,  c.  90,  under 
which  the  appellant  was  appointed  to  office,  providing  for  the 
better  organization  of  the  treasury,  and  for  the  collection, 
safe-keeping,  transfer,  and  disbursement  of  the  public  revenue. 
Among  the  duties  imposed  by  that  act  upon  assistant  treas- 
urers was  that  of  doing  and  performing  all  duties  as  fiscal 
agents  of  the  government  which  might  be  imposed  by  that  or 
any  other  act  of  Congress,  or  by  any  regulation  of  the  Treas- 
ury Department  made  in  conformity  to  law ;  and,  u  also  to  do 
and  perform  all  acts  and  duties  required  by  law,  or  by  direc- 
tion of  any  of  the  executive  departments  of  the  government, 
as  agents  for  paying  pensions,  or  for  making  any  other  dis- 
bursements which  either  of  the  heads  of  those  departments 
may  be  required  by  law  to  make,  and  which  are  of  a  character 
to  be  made  by  the  depositaries  hereby  constituted,  consistently 
with  the  other  official  duties  imposed  upon  them."  9  id.  60. 
The  same  act  fixed  the  salaries  of  the  assistant  treasurers,  and 
declared :  "  And  these  salaries,  respectively,  shall  be  in  full  for 
the  services  of  the  respective  officers ;  nor  shall  either  of  them 
be  permitted  to  charge  or  receive  any  commission,  pay,  or  per- 
quisite, for  any  official  service,  of  any  character  or  description 
whatsoever."  Id.  65.  The  foregoing  provisions  in  the  acts  of 
1?39, 1842,  and  1846  have  been  preserved  in  sects.  1763, 1764, 
1765,  and  S597  of  the  Revised  Statutes.     They  were  all  in 
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force  when  the  general  revenue  statute  of  1864  was  passed. 
Commenting  upon  the  act  of  Aug.  28,  1842,  this  court  in 
Stansbury  v.  United  States  said:  "The  law  was  passed  to 
remedy  an  evil  which  had  existed  of  detailing  officers  with 
fixed  pay  to  perform  duties  outside  of  their  regular  employ- 
ment, and  paying  them  for  it,  when  the  government  was  enti- 
tled, without  this  double  pay,  to  all  their  services.  The  law 
prohibited,  and  was  intended  to  do  so,  the  allowance  of  such 
claims  as  these,  made  by  public  officers,  for  extra  compensa 
tion,  on  the  ground  of  extra  services."   8  Wall.  83,  87. 

It  will  be  observed  that  while  the  act  of  Aug.  23,  1842, 
allows  an  officer  having  a  fixed  salary  to  receive  additional 
pay,  extra  allowance,  or  compensation,  if  "  the  appropriation 
therefor  explicitly  states  that  it  is  for  such  additional  pay, 
extra  allowance,  or  compensation,"  the  act  of  1846  contains 
no  such  reservation  in  favor  of  assistant  treasurers  of  the 
United  States.  As  to  those  officers,  the  statute  expressly  for- 
bids them  from  receiving  "  any  commission,  pay,  or  perquisite, 
for  any  official  service  of  any  character  or  description  what* 
soever."  And  so  the  law  is  to  this  day.  Rev.  Stat.,  sect. 
3597. 

Of  course  these  provisions  would  not  avail  the  government 
should  Congress,  by  subsequent  enactment,  allow  assistant 
treasurers  to  receive,  outside  of  their  fixed  salaries,  commis- 
sions, pay,  or  perquisites  for  extra  services.  But,  in  view  of 
the  established  policy  of  the  government,  as  shown  in  the  stat- 
utes to  which  we  have  referred,  the  act  of  1864  should  not  be 
construed  as  a  departure  from  that  policy.  Its  language  does 
not  clearly  indicate  an  intention  to  allow  assistant  treasurers 
additional  pay  or  compensation  for  such  services  as  those  which 
appellant  performed.  We  are  not  satisfied  that  Congress  had 
any  purpose  to  alter  the  existing  statutes  in  reference  to  the 
allowance  of  extra  compensation  to  assistant  treasurers,  with 
fixed  salaries.  His  services  in  connection  with  the  distribu- 
tion of  adhesive  stamps  were  of  a  character  which,  consistently 
with  his  other  official  duties,  he  might  be  required  to  perform. 
But  if  they  were  not,  he  was  not  entitled  to  compensation, 
because  the  statute  does  not  explicitly  state  that  he  was  to 
receive  additional  pay  therefor. 
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The  views  we  have  expressed  are  further  fortified  by  the 
twenty-fifth  section  of  the  act  of  1864,  which  declares  that 
**  there  shall  be  allowed  to  collectors,  in  full  compensation  for 
their  services,  and  that  of  their  deputies,  a  salary  of  $1,500 
to  be  paid  quarterly,  and  in  addition  thereto  a  commission  of 
three  per  cent  upon  the  first  hundred  thousand  dollars,  and 
a  commission  of  one  per  cent  upon  sums  above  $100,000  and 
not  exceeding  $100,000,  and  a  commission  of  one-half  of  one 
per  cent  on  all  sums  above  $400,000,  such  commissions  to  be 
computed  upon  the  amounts  by  them  respectively  collected 
and  paid  over  and  accounted  for  under  the  instructions  of  the 
Treasury  Department."  According  to  the  argument  advanced 
by  counsel  for  appellant,  collectors,  notwithstanding  the  fore- 
going provision,  would  be  entitled  to  receive,  for  their  services 
in  distributing  stamps,  under  sect.  170,  compensation  other  and 
beyond  that  which  sect.  25  of  the  same  act  declares  shall  be 
"  in  full  compensation  for  their  services."  Such  was  not,  as 
we  think,  the  intention  of  Congress. 

If  an  assistant  treasurer  wished  to  derive  personal  advantage 
or  profit  from  the  distribution  of  adhesive  stamps,  he  was  at 
liberty  to  do  so  by  becoming  himself  a  purchaser,  for  cash, 
directly  from  the  Commissioner,  under  sect.  161.  The  stamps 
in  that  case  would  become  his  property,  whereas,  if  received 
under  sect.  170,  they  remained  the  property  of  the  government 
until  they  were  actually  sold.  By  purchasing  stamps  for  cash, 
in  amounts  of  $1,000  and  over,  he  would  be  allowed,  as  any 
other  purchaser  would  be,  five  per  cent  as  commissions,  and 
upon  sales  in  small  amounts  by  him  to  others  he  could  realize 
to  his  own  use  the  difference  between  five  per  cent  and  the  rate 
(whatever  it  was)  at  which  the  purchaser  from  him  could  have 
obtained  stamps  directly  from  the  Commissioner.  But  when 
he  received  stamps,  under  sect.  170,  for  distribution,  he  could 
derive  no  advantage  from  their  sale,  certainly  not  in  cases 
where  the  commissions  allowed  to  the  purchasers  amounted, 
in  sales  of  common  stamps,  to  five  per  cent,  and  in  sales  of 
proprietary  stamps  to  ten  per  cent.  Congress  never  intended 
that  the  government  should,  in  any  contingency,  lose  on  sales 
of  adhesive  stamps,  by  whomsoever  and  in  whatsoever  quanti- 
ties made,  more  than  five  per  cent  of  the  face  value  of  common 
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stamps,  and  more  than  ten  per  cent  of  the  face  value  of  pro- 
prietary stamps. 

Judgment  affirmed. 

Mr.  Justice  Field,  with  whom  concurred  Mr.  Justice 
Bradley,  dissenting. 

I  dissent  from  the  judgment  of  the  court.  I  think  that  Mr. 
Folger  was  entitled  to  the  difference  between  the  five  per  cent 
given  by  the  government  and  the  amount  he  allowed  to  the 
purchasers. 


Bamberger  v.  Terry. 

1.  A  stipulation  in  writing,  signed  by  the  parties  and  filed  with  the  clerk,  that 

the  cause  shall  be  tried  by  the  court,  is  equivalent  to  their  waiver  of  a 
jury. 

2.  The  court  is  authorized  by  sect.  054  of  the  Revised  Statutes  to  allow,  at  any 

time  during  the  trial,  amendments  in  the  pleadings;  and  where  it  has  done 
so,  it  must,  in  its  discretion,  determine  whether  the  submission  of  the  cause 
ought  to  be  vacated. 
8.  Where  the  plaintiff  is  permitted  to  amend  his  declaration  so  as  to  avoid 
a  variance  between  it  and  the  proofs,  and  it  appears  that  neither  the 
nature  nor  the  merits  of  the  issue  are  thereby  changed,  the  defendant 
is  not  entitled  to  an  order  setting  aside  the  submission  of  the  cause  for 
trial. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Connecticut. 

The  parties  to  this  action  having  stipulated  in  writing  that 
it  should  be  tried  by  the  court,  the  following  facts  were  found 
J>y  it  to  have  been  proven :  — 

On  or  about  Aug.  12,  1875,  the  firm  of  S.  A.  Castle  &  Co., 
of  the  city  of  New  York,  consisting  of  Samuel  A.  Castle,  Rufua 
E.  Hitchcock,  and  Henry  S.  McGrane,  being  insolvent,  made 
an  assignment  of  all  their  goods  and  effects,  for  the  joint  and 
equal  benefit  of  their  creditors,  under  the  statute  of  New  York 
of  April  13,  1860,  to  Leopold  Bamberger,  of  that  city,  who 
accepted  the  trust,  gave  bonds  according  to  law,  and  entered 
upon  his  duties  Aug.  12, 1875. 
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Previously  to  this  time  the  firm  had  been  the  selling  agents 
in  that  city  of  the  United  States  Button  Company,  a  joint- 
stock  corporation,  duly  incorporated  in  pursuance  of  the  laws 
of  Connecticut,  and  established  in  Waterbury.  The  firm  had 
in  their  store  on  Aug.  12,  1875,  the  manufactured  goods  of  the 
company  theretofore  sent  for  sale  upon  commission  to  a  large 
amount,  and  being  the  property  of  the  company.  Their  mar- 
ket value  was  $7,500.  The  company  had  not  been  in  the  habit 
of  drawing  against  its  consignments,  but  prior  to  that  date  had 
obtained  from  Castle  &  Co.  their  accommodation  acceptances 
to  the  amount  of  $22,500;  and  it  was  agreed  between  the 
parties  at  the  time  when  the  acceptances  were  given  that  the 
firm  should  have,  as  security  against  their  liability  upon  them, 
a  lien  on  the  goods  which  were  from  time  to  time  unsold. 
These  acceptances  had  been  discounted  for  the  benefit  of  the 
company,  and  were  then  held  and  owned  by  the  Waterbury 
National  Bank. 

The  goods  of  the  company  in  the  possession  of  Castle  &  Co. 
were  specified  in  their  inventory,  which  was  duly  made  and 
filed,  in  pursuance  of  the  laws  of  New  York,  under  the  head  of 
*4  Goods  on  hand  on  which  allowances  have  been  made,  and 
merchandise  in  stock,"  &c,  as  "consigned  by  the  United  States 
Button  Co.,"  and  were  appraised  at  $6,054.  The  assignee  thus 
had  notice  of  the  ownership  of  the  goods.  He  immediately 
took  possession  of  them  as  his  own,  and  as  equitably  belong- 
ing to  the  creditors  of  Castle  &  Co.,  and  proceeded  forthwith 
to  sell  them  as  rapidly  as  he  was  able  for  the  benefit  of  the 
estate.  On  Sept.  24,  1875,  the  company  took  up  and  received 
the  acceptances  from  the  Waterbury  National  Bank  by  the 
substitution  of  the  company's  notes  therefor;  and  thereupon 
the  president  of  the  company  carried  said  acceptances  to  New 
York,  tendered  them  to  Bamberger,  and  demanded  of  him  the 
goods  belonging  to  the  company,  but  he  refused  to  deliver 
the  same,  and  continued  the  sale  thereof. 

The  Superior  Court  of  New  Haven  County,  on  or  about  Nov. 
1,  1875,  appointed  Terry,  the  plaintiff,  receiver  of  the  estate 
of  the  Button  Company,  and  authorized  him,  by  its  decree, 
to  execute  the  powers  specified  in  the  General  Statutes  of 
Connecticut.     He  accepted  said  trust,  gave  bonds  pursuant  to 
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law,  which  were  accepted  by  the  court,  and  entered  upon  his 
duties. 

Nov.  24,  1875,  the  plaintiff,  accompanied  by  the  secretary 
of  the  company  as  a  witness,  again  tendered  the  acceptances 
to  Bamberger,  in  the  city  of  New  York,  and  demanded  the 
goods  as  the  property  of  the  Button  Company.  Bamberger 
refused  to  deliver  them.  The  plaintiff  then  asked  him  if  there 
were  any  other  acceptances  outstanding  against  the  goods,  or 
if  there  were  any  other  claims  or  charges  against  the  goods  for 
interest,  commissions,  Ac,  except  the  tendered  drafts,  to  which 
inquiry  Bamberger  replied  in  the  negative.  Upon  the  pay- 
ment of  said  accommodation  acceptances,  Castle  &  Co.  were  in- 
debted to  the  Button  Company  in  a  large  amount,  as  appeared 
by  the  inventory. 

The  defendant  objected  to  all  evidence  of  the  demand  of 
Terry  as  receiver  upon  Bamberger,  and  of  his  refusal  and  of 
the  title  of  Terry  to  the  goods,  upon  the  following  grounds: — 

"  It  being  conceded  by  the  plaintiff  that  all  the  demanded 
goods  at  the  time  of  the  appointment  of  said  Terry,  and  con- 
tinuously until  said  demand,  and  until  after  the  bringing  of 
this  suit,  were  in  the  city  of  New  York,  all  evidence  of  de- 
mand an'd  refusal  and  of  the  title  of  said  Terry  is  objected  to 
on  the  ground  that  said  Terry's  title  is  confined  to  the  prop 
erty  of  said  corporation  within  the  State  of  Connecticut  and 
the  jurisdiction  of  the  State  court." 

The  objection  was  overruled,  whereupon  the  defendant  ex- 
cepted. 

At  the  close  of  plaintiff's  evidence  the  defendant  moved  for 
judgment  in  his  favor,  on  the  ground, — 

1.  That  the  plaintiff's  only  title  to  the  goods  in  question  is 
as  receiver  appointed  by  the  State  court  of  Connecticut. 

2.  All  the  goods  in  question  are  in  New  York,  and  beyond 
the  jurisdiction  of  the  courts  of  Connecticut. 

8.  The  statutes  and  courts  of  Connecticut  have  no  power  to 
give  title  to  goods  located  beyond  the  jurisdiction  of  that  State. 

The  motion  was  denied,  and  the  defendant  excepted. 

At  the  close  of  the  testimony,  the  plaintiff  asked  and  ob- 
tained leave,  against  the  objection  of  the  defendant,  to  amend 
the  declaration  by  the  addition  of  counts  for  a  conversion  prior 
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to  the  plaintiff's  appointment.  Opportunity  was  given  to  the 
defendant,  after  the  allowance  of  the  amendments,  to  intro- 
duce additional  testimony  if  he  desired,  but  he  claimed  that 
a  new  issue  having  been  raised,  he  was  entitled  to  a  trial  by 
jury  upon  the  whole  case. 

The  court  held  that  the  defendant  having  stipulated  to  try 
the  case  by  the  court,  and  having  closed  his  pleadings  and  pre- 
sented all  his  evidence,  had  waived  his  right  to  trial  by  jury. 
Judgment  having  been  rendered  in  favor  of  the  plaintiff,  the 
defendant  sued  out  this  writ  of  error. 

Mr.  R.  B.  Warden  and  Mr.  S.  W.  Johnston,  for  the  plaintiff 
in  error. 

Mr.  S.  W.  Kellogg  and  Mr.  George  E.  Terry,  contra. 

Mr.  Chief  Justice  Watte  delivered  the  opinion  of  the 
court. 

This  record  shows  that  on  the  25th  of  May,  1876,  Bam- 
berger, the  defendant  below,  moved  that  the  cause  be  entered 
on  the  jury  docket  of  the  court,  u  pursuant  to  the  statute  in 
such  case  provided,  and  as  of  right  he  may  demand."  After- 
wards he  stipulated  in  writing  that  the  cause  be  tried  by  the 
court.  This  was  equivalent  to  a  waiver  of  a  jury.  The  stipu- 
lation was  duly  filed  and  entered  of  record.  Afterwards  the 
parties  appeared  and  the  case  was  tried  by  the  court.  At  the 
close  of  the  testimony,  Terry,  the  plaintiff  below,  asked  and, 
against  the  objection  of  the  defendant,  obtained  leave  to  amend 
his  declaration  so  as  to  avoid  a  variance  between  the  pleadings 
and  the  proof.  The  defendant  then  put  in  a  general  denial  to 
the  amended  declaration  and  demanded  a  jury  trial.  This  the 
court  refused,  but  gave  the  defendant  leave  to  introduce  addi- 
tional evidence,  if  he  desired. 

By  sect.  954,  Rev.  Stat.,  the  trial  court  may  at  any  time 
permit  either  of  the  parties  to  amend  any  defect  in  the  process 
or  pleadings  upon  such  conditions  as  it  shall  in  its  discretion, 
or  by  its  rules,  prescribe.  This  clearly  authorizes  the  allow- 
ance of  amendments  during  the  progress  of  a  trial  in  further- 
ance of  justice.  When  such  an  amendment  is  permitted  the 
court  roust,  in  its  discretion,  determine  whether  any  submis- 
sion which  has  been  made  ought  to  be  vacated.     Here  the 
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court  decided  that  it  ought  not,  and  in  this  we  see  nothing 

wrong.     Neither  the  nature  of  the  case  nor  the  real  issue  be* 

tween  the  parties,  as  it  had  been  tried,  was  changed  by  the 

amendment.    All  that  had  been  done  was  to  present  by  the 

pleadings,  fairly  and  on  its  merits,  the  controversy  as  it  had 

actually  been  tried. 

Judgment  affirmed. 


Pennock  v.  Commissioners. 

1.  Lands  in  Kansas  held  in  fee-simple  by  a  half-blood  member  of  the  tribe  of 

Sac  and  Fox  Indians  of  the  Mississippi  under  a  patent  from  the  United 
8tates,  issued  pursuant  to  the  seventeenth  article  of  the  treaty  of  Feb.  18, 
1867  (15  Stat.  405),  are  not  exempt  from  State  taxation. 

2.  The  Kansas  Indians  (5  Wall.  787)  distinguished. 

Error  to  the  Supreme  Court  of  the  State  of  Kansas. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  George  E.  Peck  and  Mr.  Thomas  Ryan  for  the  plaintiff 
in  error. 

No  counsel  appeared  for  the  defendants  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

The  plaintiff,  Sarah  A.  Pennock,  is  an  Indian,  and  a  member, 
by  "  birth,  blood,  and  descent,"  of  the  confederate  tribes  of 
Sacs  and  Foxes  of  the  Mississippi.  At  the  date  of  the  trea- 
ties of  1859  and  1867,  between  those  tribes  and  the  United 
States,  she  was  the  wife  of  William  Whistler,  a  member  of  the 
same  tribe.  After  his  death  she  intermarried  with  one  Henry 
Pennock,  a  white  person,  a  citizen  of  the  United  States,  and 
a  resident  of  Kansas,  with  whom  she  now  lives.  In  May,  1871, 
she  was  the  owner  in  fee  of  certain  lands  in  Franklin  County 
in  that  State,  which  were  listed  and  assessed  by  its  officers  for 
taxes  in  the  same  way  as  other  real  property  in  the  county. 
The  taxes  and  charges  being  unpaid,  the  lands  wero  sold  to 
pay  them,  and  certificates  of  sale  given.  To  restrain  the  issue 
of  deeds  to  the  purchasers,  and  to  set  aside  the  tax  sale  as  ille- 
gal, the  present  suit  was  brought.     The  District  Court  of  the 
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county  held  the  sale  illegal,  and  gave  a  decree  for  the  plaintiff. 
The  Supreme  Court  of  the  State  reversed  the  decree  and  ren- 
dered judgment  for  the  defendants,  and  the  plaintiff  has  brought 
the  case,  on  writ  of  error,  to  this  court. 

It  is  admitted  in  the  record  that  the  plaintiff,  though  resid- 
ing with  her  husband  in  Kansas,  keeps  up  her  relations  with 
her  tribe,  and  the  question  is  presented  whether  under  these 
circumstances  her  lands  in  Kansas  are  exempt  from  taxation  by 
that  State.  With  some  exceptions  not  applicable  to  them, 
other  property  within  its  limits,  real  and  personal,  is  subject 
to  taxation.  The  solution  of  the  question  depends  upon  the 
construction  given  to  the  treaties  between  the  United  States 
and  the  tribes  mentioned. 

By  the  treaty  concluded  with  them  in  October,  1842,  they 
ceded  to  the  United  States  all  the  lands  west  of  the  Missis- 
sippi River  to  which  they  had  any  claim  or  title,  or  in  which 
they  had  any  interest.  In  consideration  of  the  cession  it  was, 
among  other  things,  agreed  that  the  United  States  should  pay 
to  them  an  annual  interest  of  five  per  cent  on  $800,000,  and 
discharge  certain  debts  which  they  had  contracted,  and  that 
the  President  should  assign  to  them  a  tract  of  land  on  the 
Missouri  River,  or  some  of  its  waters,  suitable  and  convenient 
for  Indian  purposes,  "for  a  permanent  and  perpetual  residence 
for  them  and  their  descendants."  7  Stat.  596.  Pursuant  to 
this  latter  provision,  the  President  soon  afterwards  assigned  to 
them  a  tract  of  land  on  the  Missouri  River,  afterwards  known 
as  their  reservation,  situated  within  what  are  now  the  limits 
of  the  State  of  Kansas.  The  lands  were  held  by  them  in 
common  until  1860.  In  the  mean  time,  white  settlements  had 
sprung  up  around  them,  and  they  had  adopted  many  of  the 
habits  and  customs  of  the  white  people.  It  was  by  comparison 
of  their  own  condition  with  that  of  their  white  neighbors  —  at 
least  we  may  so  infer  from  what  subsequently  occurred  —  that 
they  were  induced  to  believe  that  the  continued  ownership  of 
their  lands  in  common  was  not  beneficial  to  them,  and  that 
their  prosperity  would  be  promoted  if  limited  quantities  were 
held  by  individuals  in  severalty.  This  consideration  led  to  a 
new  treaty,  which  was  concluded  on  the  1st  of  October,  1859, 
and  ratified  in  July,  1860.    15  id.  467.    It  recited  that  the  tribes 
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had  more  lands  than  were  necessary  for  their  occupancy  and 
use,  and  that  they  were  anxious  to  promote  "  habits  of  industry 
and  enterprise  amongst  themselves  by  abolishing  the  tenure  in 
common  "  by  which  they  held  their  lands,  and  "  by  assigning 
limited  quantities  thereof  in  severalty  to  the  individual  mem- 
bers of  the  tribes,  to  be  cultivated  and  improved  for  their  indi- 
vidual use  and  benefit,"  and  it  stipulated,  among  other  things, 
that  a  portion  of  their  reservation,  amounting  to  153,600  acres, 
should  be  set  apart  and  retained  for  that  purpose  ;  and  that  out 
of  it  there  should  be  assigned  to  each  member  of  the  tribes, 
without  distinction  of  age  or  sex,  a  tract  of  eighty  acres.  It 
declared  that  these  tracts  should  not  be  aliened  in  fee,  leased, 
or  otherwise  disposed  of  by  the  parties  to  whom  they  were 
assigned,  except  to  the  United  States  or  to  members  of  the 
tribes,  and  then  under  such  rules  and  regulations  as  might  be 
prescribed  by  the  Secretary  of  the  Interior,  and  that  they 
should  be  exempt  from  taxation,  levy,  sale,  or  forfeiture,  until 
otherwise  provided  by  Congress. 

In  order  to  establish  the  members  of  the  tribes  upon  the 
lands  thus  assigned  to  them  in  severalty,  by  building  them 
houses  and  furnishing  them  with  agricultural  implements, 
stock  animals,  and  other  necessary  aid  and  facilities  for  com- 
mencing agricultural  pursuits  under  favorable  circumstances, 
the  treaty  further  provided  that  the  lands  in  the  reservation  of 
the  tribes  which  were  not  thus  set  apart  and  retained  should 
be  sold,  under  the  direction  of  the  Secretary  of  the  Interior, 
and  the  proceeds  expended  for  those  purposes,  and  to  pay  the 
debts  of  the  tribes  and  of  the  individual  members  thereof. 

These  stipulations,  which  are  set  forth  in  the  first  five  arti- 
cles of  the  treaty,  would  be  deemed  to  apply  to  all  members  of 
the  confederate  tribes,  but  for  the  special  provisions  contained 
in  article  10.  The  latter  relate  exclusively  to  such  members 
as  were  either  "  mixed  and  half  bloods,"  or  women,  being 
whole-bloods,  who  had  intermarried  with  white  men.  To  each 
of  them  three  hundred  and  twenty  acres  were  to  be  assigned 
from  that  portion  of  the  land  relinquished  by  the  treaty  to  the 
United  States  in  trust,  provided  the  parties  desired  to  take 
such  tracts.  The  lands  thus  granted  were  to  remain  inalien- 
able except  to  the  United  States  or  members  of  the  tribes,  and 
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the  grantees  were  not  to  participate  in  the  proceeds  of  the  land 
sold.  This  article  operates  as  a  limitation  upon  the  provisions 
of  the  previous  articles,  and  confines  them  to  members  of  the 
tribes  other  than  the  mixed  or  half  bloods,  or  the  females  inter* 
married  with  white  men.  These  parties,  by  accepting  the 
grant  of  the  tenth  article,  were  excluded  from  the  benefits  and 
freed  from  the  restrictions  of  the  other  articles,  except  as  they 
were  repeated  in  it.  Under  it  various  tracts  of  the  quantity 
specified  were  assigned  to  the  parties  coming  under  the  classes 
designated,  and,  among  others,  to  Mrs.  Pennock,  —  who  is  of 
mixed  and  half  blood,  —  the  plaintiff  in  this  suit,  at  the  time 
the  wife  of  William  Whistler. 

In  February,  1867,  another  treaty  was  concluded  with  the 
Sacs  and  Foxes,  which  was  ratified  in  October,  1868.  15  id. 
495.  By  it  they  ceded  to  the  United  States  all  the  lands  in 
Kansas  to  which  they  had  any  claim,  and  agreed  to  remove  to 
the  Indian  Territory,  where  the  United  States  promised  to  give 
them  for  their  future  home  another  tract  of  land.  The  treaty 
provided  for  their  removal,  the  payment  of  certain  debts  con- 
tracted by  them,  the  erection  of  various  buildings  for  their  use, 
and  other  measures  designed  for  their  improvement  and  civiliza- 
tion. It  also  allowed  various  parties  to  select  half  and  quarter 
sections  of  land,  and  provided  for  the  issue  of  patents  to  them. 
Article  17  declared  that  the  half-breeds  and  full-bloods,  who 
were  entitled  to  selections  of  land  under  the  treaty  ratified  in 
July,  1860,  and  whose  selections  had  been  approved  by  the 
Secretary  of  the  Interior,  should  be  entitled  to  patents  in  fee* 
simple  for  the  lands  selected,  according  to  certain  schedules 
annexed. 

Under  this  treaty  the  tribes  removed  to  the  Indian  Territory, 
where  they  now  reside,  and  under  the  seventeenth  article 
patents  were  issued  to  Mrs.  Pennock,  under  her  former  name 
of  Sarah  A.  Whistler,  and  to  other  parties  of  a  like  class,  for 
the  tracts  of  land  severally  assigned  to  them  under  the  tenth 
article  of  the  treaty  ratified  in  July,  1860.  Mrs.  Pennock  did 
not  accompany  her  tribe,  but  remained  with  her  white  husband 
in  Kansas,  having  an  indefeasible  and  absolute  title  to  the 
lands  covered  by  her  patent,  and  having  acquired  by  purchase 
other  tracts  from  parties  to  whom  similar  patents  had  been 
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issued.  She  had  renounced  all  claim  to  share  in  the  proceeds 
of  lands  in  the  reservation  sold  by  the  United  States,  by  accept- 
ing the  grant  under  the  tenth  article  of  that  treaty.  Her  sub- 
sequent relation  to  her  tribe,  as  a  member  of  it,  if  she  chose  to 
keep  it  up,  cannot  affect  the  jurisdiction  of  the  State  oyer  her 
property  for  governmental  purposes.  She  might  have  followed 
her  tribe,  —  she  can  now  do  it;  but  as.  that  tribe,  under  a 
treaty  with  the  United  States,  has  left  the  State,  while  she 
remains,  and  has  taken,  not  an  imperfect  title,  to  be  held 
under  the  guardianship  of  the  Secretary  of  the  Interior,  to  be 
disposed  of  only  to  the  United  States,  under  regulations  to  be 
prescribed  by  him,  but  a  title  carrying  with  it  absolute  owner- 
ship, with  a  right  of  free  disposition  at  her  will,  she  and  her 
property  have  come  under  the  control  of  the  State,  and  are 
subject  to  its  laws,  entitled  to  its  protection,  and  bound  to  bear 
a  portion  of  its  burdens. 

The  eighteenth  article  of  the  treaty  does  nbt,  in  our  judg- 
ment, apply  to  the  lands  covered  by  the  patent  to  the  plaintiff, 
or  by  the  patents  to  the  other  parties  from  whom  she  pur- 
chased. Its  language  is  that  "  All  sales  hereafter  made  by  or 
on  behalf  of  persons  to  whom  lands  are  assigned  in  this  treaty 
shall  receive  the  approval  of  the  Secretary  of  the  Interior 
before  taking  effect  or  conveying  title  to  lands  so  sold."  This 
language  strictly  considered  would,  it  is  true,  place  a  limitation 
upon  all  subsequent  sales,  by  or  on  behalf  of  persons  to  whom 
lands  were  assigned  under  the  treaty  ;  but  we  think  the  restric- 
tion was  only  intended  to  apply  to  the  alienation  of  the  lands 
thus  assigned,  and  not  to  other  lands  which  such  persons  may 
have  had  assigned  to  them  by  other  treaties.  And  we  are  also 
of  opinion  that  the  restriction  upon  alienation  only  applies  to 
lands  where  the  sole  title  of  the  holder  is  by  the  assignment 
made.  When  the  patent  of  the  government  is  once  issued  for 
the  lands,  all  restrictions  upon  their  alienation,  not  expressly 
named,  are  gone.  Without  such  designation,  inability  to 
alienate  the  property  would  be  inconsistent  with  the  perfect 
title  which  accompanies  the  patent. 

There  is  nothing  in  the  case  of  The  Kansas  Indians,  reported 
in  5th  Wallace,  in  conflict  with  these  views.  There  the  Indiana 
resided  in  tribes,  though  their  tribal  organizations  had  been 
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much  broken  in  upon  by  their  intercourse  with  the  whites. 
Patents  to  individual  members,  enabling  them  to  hold  lands  in 
severalty,  were  accompanied  with  a  condition  against  aliena- 
tion without  the  consent  of  the  Secretary  of  the  Interior.  A 
treaty  of  the  United  States  with  one  of  the  tribes  stipulated 
that  their  lands  should  not  be  liable  to  "levy,  sale,  execution, 
or  forfeiture,"  —  terms  which  were  held  to  prevent  a  levy  and 
sale  by  officers  of  the  State  for  taxes,  as  well  as  a  levy  and  sale 
under  judicial  proceedings.  And  the  act  admitting  Kansas 
into  the  Union  as  a  State  provided  that  the  rights  of  the 
Indians  in  the  Territory  should  remain  unimpaired,  and  the 
general  government  be  at  liberty  to  make  any  regulation 
respecting  them  and  their  lands  which  it  would  have  been  com- 
petent to  make  had  Kansas  not  been  thus  admitted.  Their 
tribal  organizations  continuing  in  the  State,  and  the  United 
States  treating  with  them  as  distinct  political  communities,  the 
legislature  of  Kansas  could  not  interfere  with  their  lands  or 
the  lands  of  individual  members  of   the  tribes,  and  subject 

them  to  taxation. 

Judgment  affirmed. 


Spbing  Company  v.  Knowlton. 

1.  A  party  to  a  contract,  the  making  of  which,  although  prohibited  by  law,  is  jfo    ^ 

not  malum  in  se,  may,  while  it  remains  executory,  rescind  it  and  recover  {jjd  847 

money  by  him  advanced  thereon  to  the  other  party  who  had  performed  no  " 

part  thereof. 

2.  The  trustees  of  A.,  a  corporation  which  was  organized  under  the  act  of  New 

York  of  Feb.  17,  1848,  for  the  formation  of  corporations  for  manufacturing 
purposes,  and  acts  amendatory  thereof,  passed  a  resolution  increasing  its 
capital  stock,  which  was  $1,000,000,  by  the  addition  of  $200,000,  allowing 
each  stockholder  to  take  one  share  of  the  new  stock  for  every  five  shares 
of  the  original  stock  which  he  held,  and  providing  that  on  his  paying  in 
instalments  $80  on  each  share  of  $100,  a  certificate  as  for  full-paid  stock 
should  be  issued  to  him  by  the  company,  and  on  his  failure  to  pay  an 
instalment  of  $20  per  share  on  or  before  a  specified  date  his  claim  to 
the  new  stoek  should  be  forfeited,  and  such  forfeited  shares  divided  ratably 
among  the  other  stockholders  who  had  paid  that  instalment.  A  subscrip- 
tion agreement  binding  the  subscribers  thereto  to  take  stock  and  pay  $80 
per  share  in  instalments  as  they  should  be  called  for  by  the  company,  and. 
on  failure  to  pay  any  instalment,  to  submit  to  the  forfeiture  of  all  sums 
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theretofore  paid,  was  prepared  and  signed  by  B.,  who,  being  then  a  trustee 
of  A.  and  its  vice-president,  was  an  active  promoter  of  the  scheme  for  the 
increase  of  the  stock.  He  paid  but  one  instalment  of  twenty  per  cent  on 
his  new  stock,  and  the  latter  was,  by  a  resolution  of  the  company,  declared 
to  be  forfeited.  The  capital  stock  of  the  company  was  afterwards  reduced 
to  its  original  amount,  and,  to  refund  the  payments  made  on  the  new  stock 
withdrawn,  bonds  were  issued.  None  of  them  were  tendered  to  or  demanded 
by  B.  On  A.'s  refusing  to  pay  him  the  amount  of  that  instalment,  he 
brought  suit  therefor.    Held,  that  he  was  entitled  to  recover. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York. 

This  suit  was  brought  in  1869  by  Dexter  A.  Knowlton,  a 
citizen  of  Illinois,  against  The  Congress  and  Empire  Spring 
Company,  in  the  Supreme  Court  of  the  State  of  New  York,  to 
recover  the  sum  of  $13,980,  with  interest  from  Feb.  20,  1866. 
In  1876  he  died,  and  the  suit  was  revived  and  continued  by  the 
administrators  of  his  estate.  They  are  citizens  of  Illinois,  and 
on  their  application  the  suit  was,  March  20,  1877,  removed  to 
the  Circuit  Court  of  the  United  States.  The  parties,  by  writ- 
ten stipulation,  waived  a  jury.  The  court  tried  the  case,  and 
found  the  facts  to  be  substantially  as  follows :  — 

The  Congress  and  Empire  Spring  Company  is  a  corpora- 
tion organized  under  the  statute  of  the  State  of  New  York  of 
Feb.  17,  1848,  authorizing  the  formation  of  corporations  for 
manufacturing,  mining,  mechanical,  or  chemical  purposes,  and 
subsequent  acts  amendatory  thereof.  Its  capital  stock  was 
$1,000,000,  divided  into  ten  thousand  shares  of  $100  each, 
issued  in  payment  of  property  purchased  by  the  trustees  of  the 
corporation  for  its  use. 

The  mode  by  which  such  a  corporation  might  increase  its 
capital  stock  is  prescribed  by  sects.  21  and  22  of  chapter  40  of 
the  laws  of  1848. 

Sect.  21  prescribes  how  the  notice  of  a  meeting  of  the  stock- 
holders to  consider  the  proposition  to  increase  the  capital  stock 
shall  be  given,  and  what  vote  of  the  stockholders  shall  be  neces- 
sary to  carry  the  proposition. 

Sect.  22  prescribes  how  the  meeting  of  the  stockholders, 
called  under  sect.  21,  shall  be  organized,  and  declares  that  if  a 
sufficient  number  of  votes  has  been  given  in  favor  of  increasing 
the  amount  of  capital  stock,  "  a  certificate  of  the  proceedings, 
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showing  a  compliance  with  the  provisions  of  this  act,  the 
amount  of  capital  actually  paid  in,  .  .  .  the  whole  amount  of 
debts  and  liabilities  of  the  company,  and  the  amount  to  which 
the  capital  shall  be  increased,  .  .  .  shall  be  made  out,  signed, 
and  verified  by  the  affidavit  of  the  chairman  and  countersigned 
by  the  secretary,  and  such  certificate  shall  be  acknowledged  by 
the  chairman  and  filed,  as  required  by  the  first  section  of  this 
act ;  and  when  so  filed  the  capital  stock  of  such  corporation 
shall  be  increased  ...  to  the  amount  specified  in  such  cer- 
tificate, .  .  .  and  the  company  shall  be  entitled  to  the  priv- 
ileges and  provisions,  and  subject  to  the  liabilities,  of  this  act, 
as  the  case  may  be." 

The  corporation  passed  a  resolution,  Jan.  11,  1866,  to  in- 
crease its  capital  stock  by  the  addition  thereto  of  $200,000,  for 
the  purpose  of  building  a  glass  factory  for  the  manufacture  of 
bottles  and  providing  a  working  capital.  It  also  resolved  that 
the  books  of  the  company  should  be  opened  for  subscriptions 
to  the  additional  stock,  and  that  each  stockholder  should  be 
allowed  to  take  one  shave  of  the  new  for  every  five  shares  he 
held  of  the  original  stock,  and  that  when  he  had  paid  $80  on 
each  share  the  company  should  issue  to  him  a  certificate  as  for 
full-paid  stock. 

At  a  meeting  of  the  board  of  trustees  of  the  corporation, 
held  Feb.  8,  1866,  a  dividend  of  four  per  cent  on  the  original 
stock  was  declared,  payable  Feb.  20,  and  it  was  resolved  that 
a  call  of  twenty  per  cent  on  the  new  stock  should  be  made, 
payable  on  the  latter  date;  that  the  books  of  the  company 
should  be  at  once  opened  for  subscriptions  to  the  new  stock ; 
that  each  stockholder  should  have  the  privilege  of  taking 
one  share  of  the  new  for  every  five  shares  of  the  old  stock 
held  by  him,  and  that  on  failure  of  any  stockholder  to  pay,  on 
or  before  that  date,  $20  on  each  share  of  the  new  stock  taken 
by  him,  all  his  claim  to  such  new  stock  should  be  forfeited  and 
the  same  divided  ratably  among  the  stockholders  who  had  paid 
the  instalment  of  $20  per  share. 

In  pursuance  of  the  resolutions  the  trustees  immediately 
issued  a  stock  subscription  agreement,  by  which  the  subscribers 
stipulated  to  take  the  number  of  shares  set  opposite  their 
names  and  to  pay  for  each  share  $80,  in  instalments,  as  called 
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for  by  the  directors ;  and  upon  failure  to  pay  the  instalments 
within  sixty  days  after  call,  that  the  money  already  paid  on 
the  stock  should  be  forfeited  to  the  company.  By  the  same 
agreement  the  company  bound  itself  to  pay  interest  up  to  Feb. 
1,  1867,  on  all  sums  paid  on  the  new  stock,  and  on  Feb.  8, 
1 867,  to  issue  for  every  share  of  said  new  stock  on  which  $80 
had  been  paid  a  certificate  to  the  holder  as  for  full-paid  stock  ; 
and  it  was  provided  that  the  holders  of  such  stock  should  be 
entitled  to  vote  thereon,  and  the  same  should  draw  dividends 
and  be  treated  in  all  respects  as  full-paid  stock. 

This  agreement  was  signed  by  one  C.  Sheehan,  who  sub- 
scribed for  six  hundred  and  ninety  shares  of  the  new  stock,  he 
being  the  holder  of  thirty-four  hundred  and  ninety  shares  of 
the  old  stock. 

Thereupon  a  contract  was  made  between  Sheehan  and 
Knowlton,  whereby  the  former  agreed  to  lend  the  dividend  on 
his  old  stock  to  the  latter,  who  agreed  to  assume  the  new  stock 
subscribed  for  by  Sheehan,  and  pay  all  future  calls  thereon. 
Sheehan's  dividend  on  his  old  stock  amounted  to  $13,988. 
Knowlton,  in  consideration  of  the  transfer  to  him  of  this  divi- 
dend, delivered  his  Aote  to  Sheehan  for  $13,980,  dated  Feb. 
20,  1866,  payable  in  one  year,  and  secured  the  same  by  a 
pledge  of  one  hundred  and  fifty  shares  of  the  stock  of  the  com- 
pany.    He  paid  the  residue,  to  wit,  $8,  in  cash. 

Knowlton  paid  to  the  company,  March  8,  1866,  the  call  of 
twenty  per  cent  on  the  new  stock,  subscribed  by  and  sold  to 
Sheehan  as  aforesaid,  by  the  application  thereto  of  Sheehan's 
dividend  on  the  old  stock,  amounting  to  $13,980,  for  which  the 
company  gave  Knowlton  a  receipt. 

About  December,  1868,  Knowlton  paid  in  full  his  note  to 
Sheehan  for  $13,980. 

Calls  and  personal  demands  were  made  both  upon  Sheehan 
and  Knowlton  more  than  sixty  days  before  Jan.  25,  1867,  for 
the  payment  of  subsequent  instalments  on  the  stock  sub- 
scribed by  Sheehan,  and  both  of  them  neglected  and  refused  to 
pay  the  instalments  called  for ;  whereupon  the  trustees  of  the 
company  passed  a  resolution  by  which  they  declared  that  the 
new  stock  subscribed  by  Sheehan  and  assumed  by  Knowlton 
should  be  and  was  forfeited. 
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From  August,  1865,  to  August,  1866,  Knowlton  was  a  trus- 
tee and  vice-president  of  the  company ;  he  advised  the  increase 
of  the  capital  stock  above  mentioned,  proposed  the  resolu- 
tions in  relation  thereto,  moved  their  adoption,  drew  up  and 
signed  the  stock  subscription  agreement,  and  advised  others 
to  sign  it. 

At  a  meeting  of  the  stockholders  of  the  company,  held  Aug. 
T,  1867,  it  was  resolved  that  the  capital  stock  of  the  company 
should  be  reduced  to  the  original  sum  of  $1,000,000,  and  that 
the  trustees  be  authorized  to  arrange  with  the  holders  of  the 
new  stock  for  retiring  the  same  on  such  terms  and  conditions 
as  they  should  deem  for  the  interest  of  the  company. 

On  the  same  day  the  board  of  trustees  met  and  passed  a 
resolution,  whereby  the  executive  committee  of  the  board  was 
authorized  to  adjust,  on  the  best  terms  for  the  company,  the 
claims  of  all  persons  holding  receipts  for  payments  on  the  new 
stock  ordered  to  be  retired. 

The  executive  committee  passed  a  resolution,  March  27, 
1868,  that  the  company  issue  five-year  coupon  bonds  sufficient 
to  refund  the  payments  made  on  the  new  stock  of  the  company 
which  had  been  retired. 

No  tender  of  these  bonds  was  ever  made  to  Knowlton,  nor 
was  any  demand  made  for  them  by  him ;  but  he  demanded 
repayment  of  the  amount  paid  by  him  on  his  new  stock,  and 
the  company  refused  to  repay  it  or  any  part  of  it. 

The  majority  of  the  holders  of  the  original  stock  became 
subscribers  for  the  new  stock,  and  all  of  them  except  Sheehan, 
Knowlton,  and  one  or  two  subscribers  for  small  amounts,  paid 
the  calls  made  on  them  in  respect  to  the  new  stock.  The 
first  call  of  twenty  per  cent  on  the  new  stock  was  paid  mainly 
by  the  dividend  on  the  old  stock  above  mentioned,  but  about 
$3,000  were  paid  in  cash.  •  All  the  stockholders  who  did  not 
subscribe  for  new  stock  were  paid  their  part  of  the  dividend 
in  cash.  About  $86,500  of  said  five  per  cent  bonds  were  issued 
by  the  company  to  retire  the  new  stock. 

As  a  conclusion  of  law  from  these  facts,  the  court  held  that 
the  plaintiffs,  as  such  administrators,  were  entitled  to  judg- 
ment against  the  Congress  and  Empire  Spring  Company  for 
the  sum  of  $18,980,  with  interest  from  Feb.  20,  1866,  and 
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rendered  judgment  accordingly.     The  company  sued  out  this 
writ  of  error. 

It  appears  by  a  bill  of  exceptions  that  the  defendant's  coun- 
sel requested  the  court  below  to  decide  that  the  proceedings 
of  the  defendant  in  increasing  its  capital  stock,  and  forfeiting 
the  amount  paid  by  the  plaintiffs'  intestate,  were  in  all  respects 
legal  and  valid.  The  court  refused  so  to  find,  and  ruled  that 
the  plan  devised  by  him  and  the  other  trustees  of  the  company 
was  contrary  to  the  provisions  of  the  statute,  against  public 
policy,  and  a  fraud  upon  stockholders  not  consenting  thereto, 
and  the  public. 

It  further  appears  that  the  defendant's  counsel  requested  the 
court  to  decide  that,  inasmuch  as  the  intestate  devised,  coun- 
selled, and  assisted  in  passing  and  adopting  all  the  acts  and 
resolutions  for  an  increase  of  stock  by  the  company,  the  plain- 
tiffs were  not  entitled  to  recover.  The  court  refused  so  to 
decide,  and  ruled  that  the  intestate  had  a  right  to  abandon 
the  illegal  transaction  to  which  he  was  a  party,  and  that  by 
declining  to  pay  further  calls,  and  demanding  repayment  of 
the  payments  made  before  the  consummation  of  the  illegal 
scheme,  he  did  abandon  it,  and  his  representatives  were  enti- 
tled to  recover.  To  these  refusals  and  rulings  the  defendant's 
counsel  excepted.   ' 

The  errors  assigned  here  are  that  the  court  below  erred  in 
each  of  its  refusals  and  rulings,  and  in  deciding  that  the  plain 
tiffs  were  entitled  to  recover. 

Mr.  Francis  Kernan  and  Mr.  Charles  &.  Lester  for  the  plain* 
tiff  in  error. 

1.  The  scheme  and  contract  to  increase  the  stock  were  in 
violation  of  the  statute  under  which  the  company  was  organ- 
ized, and  against  public  policy.  Knowlton  v.  Congress  $ 
Empire  Spring  Co.,  57  N.  Y.  518.  That  statute  expressly 
requires  that  all  stock  shall  be  paid  for  at  its  par  value  in 
money,  or  in  such  property  as  is  necessary  to  enable  the  com- 
pany to  carry  on  its  business.  2  Rev.  Stat.  N.  Y.  507,  sect. 
49  ;  id.  505,  sect.  40  ;  id.  504,  sect.  38 ;  id.  505,  sect.  41.  By 
this  scheme  it  was  stipulated  and  agreed  that  scrip  for  stock 
should  be  issued  of  the  nominal  or  par  value  of  $100  per  share 
on  payment  of  only  $80  per  share.     The  first  instalment  of 
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$20  of  the  $80  was  intended  to  be  and  was  paid  by  apply- 
ing thereto  a  dividend  of  four  per  cent  declared  on  the  old 
stock.  The  corporation  would  thus  actually  receive  only  $60 
in  money  per  share  for  the  new  stock  from  the  subscribers 
thereof. 

2.  Knowlton  was  particeps  criminis  and  in  pari  delicto  as  to 
the  scheme  and  contract,  by  which  the  rights  of  non-assenting 
stockholders,  creditors,  and  the  public  were  to  be  sacrificed. 
The  company  could  and  did  become  a  party  thereto  only  by 
the  action  of  its  trustees  and  officers.  He  was  a  trustee  and 
its  vice-president  when  he  originated,  actively  promoted,  and 
participated  in  carrying  out  this  scheme.  An  officer  of  a  cor- 
poration who  by  his  advice,  votes,  and  action  involves  it  in 
such  schemes,  and  who  as  an  individual  becomes  a  party 
thereto,  is  at  least  in  pari  delicto  with  it.  In  fact  and  in  law 
he  is  the  criminal.  Thomas  v.  City  of  Richmond,  12  Wall. 
849,  356. 

3.  The  plaintiffs  were  not  entitled  to  recover. 

a.  Where  the  scheme  or  contract  is  malum  in  Be,  as  in  this  case, 
and  the  parties  to  it  are  in  pari  delicto,  the  law  refuses  to  aid 
either  against  the  other.  It  leaves  them  where  it  finds  them. 
This  rule  applies  as  fully  where  money  has  been  paid  and 
applied  in  part  execution  or  performance,  as  where  the  scheme 
or  contract  has  been  completely  executed.  Smith,  Contracts 
(3d  Am.  ed.),  187-191;  Burt  v.  Place,  6  Cow.  (N.  Y.)  431; 
Nellis  v.  Clarke,  20  Wend.  (N.  Y.)  24;  s.  c.  4  Hill  (N.  Y.), 
424 ;  Smith  v.  Hubbs,  10  Me.  71 ;  Schermerhom  v.  Talman,  14 
N.  Y.  94,  141 ;  Knowlton  v.  Congress  £  Empire  Spring  Co., 
67  N.  Y.  518 ;  Eowson  v.  Hancock,  8  T.  R.  575. 

The  scheme  was,  however,  actually  carried  into  effect  as  to 
the  money  which  the  plaintiffs  seek  to  recover.  Their  intes- 
tate had  no  locus  penitentice  as  to  the  dividend  of  four  per  cent 
on  the  old  stock,  payable  February  20,  and  amounting  exactly 
to  $13,980,  the  percentage  on  the  new  stock,  payable  at  the 
same  time  and  place.  The  dividend  was  then  applied  to  the 
payment  and  satisfaction  of  that  percentage  which  Knowlton 
was  to  pay  on  the  new  stock. 

b.  Had  Knowlton  paid  or  advanced  moneys  to  the  company, 
his  right  of  recovery,  if  it  could  be  enforced  at  all,  would  be 
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solely  by  virtue  of  his  original  title  to  them.  But  as  he  did 
not  advance  them,  there  is  no  promise  or  obligation,  expressed 
or  implied,  on  the  part  of  the  company  to  pay  him. 

4.  The  record  presents  no  Federal  question.  This  suit,  after 
the  court  of  last  resort  in  New  York  had  reversed  the  judgment 
in  favor  of  Knowlton,  and  ordered  a  new  trial,  was,  on  his 
death,  revived  and  continued  in  the  court  of  original  jurisdic- 
tion, in  the  name  of  his  administrators.  It  was  subsequently 
removed  therefrom  to  the  Circuit  Court,  upon  the  ground  of 
the  citizenship  of  the  parties.  The  questions  involved  relate 
to  the  statutes  under  which  the  company  was  organized,  and 
to  the  public  policy  and  law  of  New  York.  The  Commis- 
sion of  Appeals  of  that  State  adjudged  and  determined,  after 
full  argument  and  consideration,  that  Knowlton  was  not  en- 
titled to  recover.  As  the  decision  was  made  in  this  suit 
between  the  same  parties  and  on  the  facts  now  presented,  it 
would  be  held  on  a  retrial  in  the  courts  of  New  York  to  be 
res  judicata. 

It  is  submitted  that  this  court,  in  accordance  with  its  estab- 
lished rule,  should  follow  that  decision.  Jefferson  Branch  Bank 
v.  Shelly,  1  Black,  436;  Elmendorf  v.  Taylor,  10  Wheat.  152; 
Township  of  Elmwood  v.  Marcy,  92  U.  S.  289 ;  Fairfield  v. 
County  of  Gallatin,  100  id.  47 ;  Scipio  v.  Wright,  101  id.  665. 

Mr.  H.  M.  Buggies,  contra. 

Mr.  Justice  Woods,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  plaintiff  in  error  claims  that  the  plan  adopted  by  it  to 
increase  its  capital  stock,  by  which  certificates  as  for  full-paid 
stock  were  to  be  issued  on  the  payment  of  eighty  per  cent 
thereof,  was  against  the  law  and  public  policy  of  the  State  of 
New  York,  and  was,  therefore,  void;  that  Knowlton,  having 
been  an  active  party  in  devising  this  scheme,  and  having  paid 
his  money  in  part  execution  of  it,  his  legal  representatives  can- 
not recover  the  sum  so  paid. 

It  is  conceded  by  the  defendants  in  error  that  the  plan 
adopted  by  the  company  to  increase  its  stock  was  in  violation 
of  the  law  of  New  York,  and  therefore  void.  It  has  been  so 
held,  in  effect,  by  the  Court  of  Appeals  of  the  State  of  New 
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York,  in  the  case  of  Knowlton  v.  Congress  $  Empire  Spring 
Co.,  57  N.  Y.  518. 

We  are,  then,  to  consider  whether,  upon  the  hypothesis  that 
the  plan  for  the  increase  of  the  stock  was  illegal,  there  can  be 
a  recovery  upon  the  facts  of  the  case  as  found  by  the  Circuit 
Court. 

We  think  it  clear  that  there  was  only  a  part  performance  of 
the  illegal  contract  between  the  company  and  Knowlton  in 
reference  to  the  new  stock,  for  which  Sheehan  subscribed  and 
which  he  agreed  to  transfer  to  Knowlton. 

The  company,  in  fact,  created  no  new  stock.  It  only  pro- 
posed to  do  so.  To  increase  the  stock  of  the  company  it  was 
not  only  necessary  that  the  meeting  of  the  stockholders  should 
be  called,  as  prescribed  by  the  law,  and  a  vote  of  two-thirds  of 
all  the  shares  of  stock  should  be  cast  at  the  meeting  in  favor 
of  the  increase,  but  that  there  should  be  a  certificate  of  the 
proceedings,  showing,  among  other  things,  a  compliance  with 
the  provisions  of  the  law,  and  the  amount  of  the  increase  of  the 
stock,  signed  and  verified  by  the  affidavit  of  the  chairman  of 
the  meeting  at  which  the  increase  was  voted,  and  countersigned 
by  the  secretary,  and  such  certificate  should  be  acknowledged 
by  the  chairman  and  filed,  as  required  by  the  first  section  of 
the  act.  And  the  law  declared  "that  u  when  so  filed  the  capital 
stock  of  such  corporation  shall  be  increased  to  the  amount 
specified  in  such  certificate." 

It  does  not  appear  from  the  findings  of  the  Circuit  Court 
that  any  such  certificate  was  ever  made  or  filed.  Consequently 
it  does  not  appear  that  the  steps  necessary,  under  the  law,  to 
an  increase  of  the  stock  were  ever  taken.  Neither  does  it 
appear  that  any  scrip  or  certificates  were  ever  issued  to  the 
subscribers  to  the  new  stock.  So  that  all  that  was  done 
amounted  only  to  a  proposition  by  the  company,  on  the  one 
hand,  to  increase  its  stock,  and  an  agreement  by  Knowlton  to 
take  certain  shares  of  the  new  stock  when  issued,  and  the  pay- 
ment by  bim  of  an  instalment  of  twenty  per  cent  thereon. 
There  was  no  performance  of  the  contract  whatever  by  the 
company,  and  only  a  part  performance  by  Knowlton. 

It  is  to  be  observed  that  the  making  of  the  illegal  contract 
was  malum  prohibitum  and  not  malum  in  se.    There  is  no  moral 
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turpitude  in  such  a  contract,  nor  is  it  of  itself  fraudulent,  how- 
ever much  it  may  afford  facilities  for  fraud. 

The  question  presented  is,  therefore,  whether,  conceding  the 
contract  to  be  illegal,  money  paid  by  one  of  the  parties  to 
it  in  part  performance  can  be  recovered,  the  other  party  not 
having  performed  the  contract  or  any  part  of  it,  and  both  par- 
ties having  abandoned  the  illegal  agreement  before  it  was  con- 
summated. 

We  think  the  authorities  sustain  the  affirmative  of  this 
proposition. 

Their  result  is  fairly  stated  in  2  Comyn  on  Contracts,  861, 
as  follows :  — 

"  Where  money  has  been  paid  upon  an  illegal  contract,  it  is  a 
general  rule  that  if  the  contract  be  executed  and  both  parties 
are  in  pari  delicto,  neither  of  tbem  can  recover  from  the  other 
the  money  so  paid,  but  if  the  contract  continues  executory  and  the 
party  paying  the  money  be  desirous  of  rescinding  it,  he  may  do  so 
and  recover  back  by  action  of  indebitatus  assumpsit  for  money  had 
and  received.  And  this  distinction  is  taken  in  the  books  that 
where  the  action  is  in  affirmance  of  an  illegal  contract,  the  object 
of  which  is  to  enforce  the  performance  of  an  engagement  prohibited 
by  law,  clearly  such  an  action  can  in  no  case  be  maintained,  but 
where  the  action  proceeds  in  disaffirmance  of  such  a  contract,  and 
instead  of  endeavoring  to  enforce  it  presumes  it  to  be  void  and  seeks 
to  prevent  the  defendant  from  retaining  the  benefit  which  he  de- 
rived from  an  unlawful  act,  then  it  is  consonant  to  the  spirit  and 
policy  of  the  law  that  the  plaintiff  should  recover." 

Mr.  Parsons,  in  his  work  on  Contracts,  vol.  ii.  p.  746, 
says :  — 

"  All  contracts  which  provide  that  anything  shall  be  done  which 
is  distinctly  prohibited  by  law,  or  morality,  or  public  policy,  are 
void,  so  he  who  advances  money  in  consideration  of  a  promise  or 
undertaking  to  do  such  a  thing,  may  at  any  time  before  it  is  done 
rescind  the  contract  and  prevent  the  thing  from  being  done  and 
recover  back  his  money." 

To  the  same  effect  see  2  Addison,  Contracts,  sect.  1412; 
Chitty,  Contracts,  944  ;  2  Story,  Contracts,  sect.  617 ;  2  Greenl. 
Evid.,  sect.  111. 
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The  views  of  the  text-writers  are  sustained  by  a  vast  array 
of  authorities,  both  English  and  American. 

A  few  will  be  cited.  Taylor  v.  Bowers  (1  Q.  B.  D.  291) 
was  an  action  to  recover  property  assigned  for  the  purpose  of 
defraading  creditors.  A  verdict  was  rendered  for*the  plaintiff, 
with  leave  to  move  to  enter  a  verdict  for  the  defendant.  A 
rule  was  obtained  on  the  ground  that  the  plaintiff  could  not  by 
the  allegation  of  his  own  fraud  get  back  the  goods  from  the  de- 
fendant. The  Queen's  Bench  sustained  the  verdict,  the  Chief 
Justice,  Cockburn,  delivering  the  opinion.  The  defendant 
then  appealed  to  the  Court  of  Appeals,  where  the  judgment 
was  affirmed.  Both  courts  agreed  that  an  illegal  contract  par- 
tially performed  might  be  repudiated  and  the  money  paid  upon 
it  recovered. 

Lord  Justice  Mellish,  in  the  Court  of  Appeals,  said :  "  If  the 
illegal  transaction  had  been  carried  out,  the  plaintiff  himself, 
in  my  judgment,  could  not  afterwards  have  recovered  the 
goods.  But  the  illegal  transaction  was  not  carried  out;  it 
came  wholly  to  an  end.  To  hold  that  the  plaintiff  is  entitled 
to  recover  does  not  carry  out  the  illegal  transaction,  but  the 
effect  is  to  put  everybody  in  the  same  situation  as  they  were 
before  the  illegal  transaction  was  determined  upon,  and  before 
the  parties  took  any  steps  to  carry  it  out.  That,  I  apprehend, 
is  the  true  distinction  in  point  of  law.  If  money  is  paid  or 
goods  delivered  for  an  illegal  purpose,  the  person  who  had  so 
paid  the  money  or  delivered  the  goods  may  recover  them  back 
before  the  illegal  purpose  is  carried  out ;  but  if  he  waits  till  the 
illegal  purpose  is  carried  out,  or  if  he  seeks  to  enforce  the  ille- 
gal transaction,  in  neither  can  he  maintain  an  action  ;  the  laW" 
will  not  allow  that  to  be  done." 

The  same  rule  substantially  is  laid  down  in  the  follow- 
ing English  cases :  Lowry  v.  Bourdieu,  2  Doug.  452 ;  Tappen- 
den  v.  Randall,  2  Bos.  &  Pul.  467 ;  Hastelow  v.  Jackson, 
8  Barn.  &  Cress.  221 ;  Bone  v.  Mless,  5  H.  &  N.  925 ; 
Lacaussade  v.  White,  7  T.  R.  581;  Cotton  v.  Thurland,  5  id. 
405 ;  Mount  v.  Stokes,  4  id.  561 ;  Smith  v.  Bickmore,  4  Taunt. 

474. 

In  Morgan  v.  Groff  (4  Barb.  (N.  Y.)  524),  it  was  held  that 
money  paid  on  an  illegal  contract,  which  remains  executory, 
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can  be  recovered  back  in  an  action  founded  on  a  disaffirmance, 
and  on  the  ground  that  it  is  void. 

To  the  sam e  effect  are  the  following  cases :  Utiea  Insurance 
Co.  v.  Kip,  8  Cow.  (N.  Y.)  20 ;  Merritt  v.  Millard,  4  Keyes 
(N.  Y.),  208 ;  White  v.  Franklin  Bank,  22  Pick.  (Mass.)  181  $ 
Lowell  v.  Boston  $  Lowell  Railroad  Corporation,  23  id.  24. 

In  Thomas  v.  City  of  Richmond  (12  Wall.  849)  this  court 
cites  with  approval  the  note  of  Mr.  Frere  to  the  case  of  Smith 
v.  Bromley  (2  Doug.  696),  to  the  effect  that  a  recovery  can  be 
had  as  for  money  had  and  received  when  the  illegality  consists 
in  the  contract  itself,  and  that  contract  is  not  executed ;  in 
such  case  there  is  a  locus  penitentice  ;  the  delictum  is  incom- 
plete ;  the  contract  may  be  rescinded  by  either  party. 

The  rule  is  applied  in  the  great  majority  of  the  cases,  even 
when  the  parties  to  the  illegal  contract  are  in  pari  delicto, 
the  question  which  of  the  two  parties  is  the  more  blamable 
being  often  difficult  of  solution  and  quite  immaterial.  We 
think,  therefore,  that  the  facts  of  this  case  present  no  obsta- 
cle to  a  recovery  by  Knowlton's  administrators  of  the  sum 
paid  by  him  on  the  stock  which  had  been  subscribed  for  by 
Sheehan. 

The  law  of  New  York  does  not  in  express  terms  forbid  a 
corporation  from  issuing  certificates  for  full-paid  stock  when 
the  stock  has  not  been  fully  paid.  The  illegality  of  such  an 
issue  is  deduced  from  several  sections  of  the  law  under  which 
the  Congress  and  Empire  Spring  Company  was  organized, 
namely,  sects.  88,  40,  41,  and  49.  We  think  it  is  fairly  infer- 
able from  the  record  that  the  trustees  of  the  company,  one  of 
whom  was  Knowlton,  did  not  know  that  the  plan  adopted  by 
them  for  the  increase  of  the  stock  was  illegal,  and  that  when 
they  discovered  that  it  was  forbidden  by  the  law,  and  before 
any  harm  was  done  or  could  have  been  done,  the  scheme  was 
abandoned.  Under  such  circumstances,  the  rule  which  would 
prevent  the  recovery  of  the  money  paid  to  carry  on  the  illegal 
plan  would  be  a  very  harsh  one,  not  founded  on  any  law  or 
public  policy. 

It  is  suggested  by  counsel  for  the  plaintiff  in  error  that  the 
Court  of  Appeals  of  the  State  of  New  York  has  in  this  identi- 
cal suit,  upon  the  same  state  of  facts,  adjudicated  the  rights  of 


Oct  1880.]  Spring  Co.  v.  Knowlton.  61 

the  parties,  and  that  this  court  ought  to  consider  the  questions 
raised  in  this  case  as  res  judicata. 

The  reply  to  this  suggestion  is  that  it  nowhere  appears 
in  the  record  that  this  case  was  ever  before  the  Court  of  Ap- 
peals, or  that  it  was  ever  decided  by  any  court  except  the 
United  States  Circuit  Court  for  the  Northern  District  of 
New  York,  from  which  it  has  been  brought  to  this  court  on 
error.  We  cannot  consider  facts  not  brought  to  our  notice 
by  the  record. 

Judgment  affirmed. 

Mr.  Justice  Harlan  dissenting. 

This  action  was  commenced  in  the  Supreme  Court  of  the 
State  of  New  York.  The  present  transcript  is  imperfect  in 
that  it  does  not  contain  all  the  proceedings  in  the  courts  of 
the  State  up  to  the  removal  of  the  case  into  the  Circuit  Court 
of  the  United  States.  It  is,  however,  conceded,  in  the  briefs 
of  counsel,  that  Knowlton  recovered  in  the  Supreme  Court  a 
judgment  which,  upon  a  writ  of  error  from  the  Commission  of 
Appeals,  was  reversed  upon  the  grounds  stated  in  Knowlton 
v.  Congress  $  Umpire  Spring  Cb.,  57  N.  Y.  518.  The  learned 
district  judge  who  tried  the  case  commences  his  opinion,  which 
is  incorporated  in  the  transcript,  with  the  statement  that  "  this 
case  comes  here  by  removal  from  the  State  court,  after  a  de- 
cision adverse  to  the  plaintiff  by  the  Commission  of  Appeals, 
reversing  the  judgment  of  the  Supreme  Court  in  favor  of 
plaintiff,  and  ordering  a  new  trial.  57  N.  Y.  518."  He  then 
proceeds  to  determine  it  upon  principles  of  law  different  from 
those  announced  in  that  decision.  Had  it  been  again  tried  in 
the  Supreme  Court,  judgment  must  have  been  rendered  against 
these  defendants  in  error,  because  the  reversal  was  upon  such 
grounds  as  precluded  any  recovery  whatever  by  them.  That 
decision  should,  in  my  opinion,  have  been  accepted  as  the 
law  of  this  case,  although  the  proceedings  in  the  Commission 
of  Appeals  are  not  set  forth  in  the  transcript.  The  reported 
case  shows,  beyond  question,  that  it  is  the  identical  case  now 
before  us ;  at  any  rate,  that  it  was  between  these  parties  and 
involved  the  same  issues.  We  know  that  the  adjudication 
of  that  court  was  long  prior  to  the  removal  of  this  case,  and 
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that  the  questions  arising  upon  this  record  have  been  once 
determined  by  a  court  of  competent  jurisdiction  in  a  suit 
between  the  same  parties  touching  the  subject-matter  now 
in  controversy.  All  this  plainly  appears  by  that  decision, 
the  legal  effect  of  which,  the  defendants  in  error  should  not 
be  permitted  to  escape  by  removing  the  case  into  the  Circuit 
Court. 

Upon  these  grounds,  and  without  expressing  my  own  views 
upon  the  propositions  of  law  discussed  in  the  opinion  of  the 
court,  I  dissent  from  the  judgment  just  rendered. 


Mitchell  v.  Overman. 

*3*jf-£&f        Where  the  complainant  dies  after  the  term  at  which  the  cause  on  its  submission 
ff  for  final  hearing  upon  the  pleadings  and  proofs  was  continued  by  an  order  of 

curia  advisare  vult,  the  decree  in  his  favor  entered  as  of  that  term  cannot  be 
impeached  by  the  defendants  upon  the  ground  that  it  was  rendered  subse- 
quently to  his  death. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Rufus  King  and  Mr.  Lawrence  Maocwell^  Jr.,  for  the 
plaintiff  in  error. 

Mr.  Stanley  Matthews  and  Mr.  William  M.  Ramsey  for  the 
defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court. 

Conrad  Stutzman  brought  suit,  July  26,  1866,  against  Rob- 
ert Mitchell  and  others,  in  the  District  Court  for  the  county 
of  Webster,  a  court  of  general  jurisdiction,  in  the  State  of 
Iowa.  Two  of  the  defendants,  although  duly  served  with  pro- 
cess, failed  to  appear,  and  a  decree  pro  confesso  against  them 
was  rendered  by  the  court,  at  its  October  Term,  1868.  As  to 
all  the  other  parties,  the  plaintiff  and  the  defendants  being 
present  in  person,  or  by  counsel,  "  the  cause  "  (as  appears  by 
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the  recitals  in  the  record)  "  was  submitted  upon  the  pleadings 
and  proofs  on  file ;  and,  after  argument  of  counsel,  the  cause 
was  then  finally  submitted,  and  taken  under  advisement  by 
the  court,  the  decree  herein  to  be  rendered  as  of  the  term  of 
said  trial  and  submission."  At  the  October  Term,  1870,  Mit- 
chell "  asked  leave  to  amend  his  answer,  which  was  granted, 
at  the  May  Term,  1871,  upon  terms."  At  the  October  Term, 
1872,  that  "  amendment  was  stricken  from  the  files  for  non- 
compliance with  such  terms ; "  and  thereupon  the  court,  at 
the  last-named  term,  to  wit,  on  Nov.  10,  1872,  rendered  a  de- 
cree in  favor  of  Stutzman  against  Mitchell  for  the  6um  of 
$3,395.58,  with  interest  thereon  at  the  rate  of  six  per  cent 
per  annum,  from  Oct.  16,  1868,  and  for  the  costs.  It  was 
further  ordered  that  the  decree  be  "  entered  now  [then],  as 
of  the  sixteenth  day  of  October,  1868,  the  last  day  of  the 
October  Term  of  this  court,  1868,  and  shall  take  effect  as  of 
that  date." 

It  appears  that  on  the  10th  of  November,  1869,  while  t^e 
case  was  held  under  advisement,  Stutzman  died  intestate.  No 
suggestion  of  his  death  was  entered  of  record,  nor  was  the  suit 
revived  in  the  name  of  his  personal  representative,  to  whom, 
under  the  l&ws  of  Iowa,  the  right  of  action  survived.  Indeed, 
letters  of  administration  upon  his  estate  were  not  issued  until 
Nov.  26,  1872. 

At  the  time  the  decree  was  rendered,  Mitchell  and  his  at- 
torney were  ignorant  of  Stutzman's  death,  but  the  fact  was 
known  to  Stutzman's  attorney  of  record,  who  drafted  and  pro- 
cured the  entry  of  the  decree.  It  is,  however,  found  by  the 
court  below,  to  which  this  cause  was* submitted  upon  a  written 
stipulation,  waiving  a  jury,  that  there  was  no  fraud  in  obtain- 
ing the  decree. 

Upon  the  decree,  .Overman,  administrator  of  Stutzman,  on 
the  15th  of  September,  1873,  commenced  this  action  against 
Mitchell.  A  recovery  is  resisted  on  the  ground  that  the  de- 
cree is  absolutely  void,  inasmuch  as  it  was  in  fact  rendered 
after  the  death  of  Stutzman.  Judgment  was  rendered  against 
Mitchell  for  the  full  amount  of  the  decree.  He  sued  out  this 
writ,  and  assigns  for  error  that  the  facts  found  do  not  authorize 
the  judgment. 
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The  common  law  was  in  force  in  Iowa  during  the  whole 
period  from  the  commencement  to  the  conclusion  of  the  suit  in 
the  State  court,  except  as  modified  by  sects.  3469,  8470,  3472, 
3473,  3477,  and  8478  of  the  Iowa  Code  of  1860,  and  by  the  act 
of  April  8, 1862.  The  latter  act  —  of  which,  as  well  as  of  the 
State  code,  we  must  take  judicial  notice  —  substitutes  for  one 
of  the  sections  of  the  code  the  following  provision :  "  Actions, 
either  ex  contractu  or  ex  delicto ,  do  not  abate  by  the  death, 
marriage,  or  other  disability  of  either  party,  nor  by  the  trans- 
fer of  any  interest  therein,  if  from  the  legal  nature  of  the  case 
the  cause  of  action  can  survive  or  continue.  In  such  cases  the 
court  may,  on  motion,  allow  the  action  to  be  continued  by  or 
against  his  legal  representative  or  successor  in  interest ;  but  in 
case  of  the  death  of  the  defendant,  a  notice  shall  be  served 
upon  his  representative,  under  the  direction  of  the  court." 
Laws  of  Iowa,  1862,  p.  229.  These  statutory  provisions  pre- 
scribe the  manner  in  which  actions  may  be  revived,  and  the 
time  within  which  such  revivor  must  take  place.  But  it  is 
clear  that  they  do  not  provide  for  a  case  like  the  one  be- 
fore us.  The  question  here  is,  whether  the  State  court  was 
wholly  without  jurisdiction  to  enter  the  decree  against  Mit- 
chell as  of,  or  make  it  take  effect  from,  the  last  day  of  the 
term  at  which  the  cause,  during  the  lifetime  of  Stutzman, 
was  finally  submitted  for  determination.  We  are  not  in- 
formed by  any  decision,  to  which  our  attention  has  been 
called,  that  the  Supreme  Court  of  Iowa  has  passed  upon  it. 
The  cases  cited  from  that  court  do  not,  in  our  opinion,  meet 
it  in  the  exact  form  in  which  it  is  here  presented.  It  must, 
therefore,  be  determined  by  the  rules  of  practice  which  ob- 
tain in  courts  of  justice  in  virtue  of  the  inherent  power  they 
possess. 

The  adjudged  cases  are  very  numerous,  in  which  have  been 
considered  the  circumstances  under  which  courts  may  properly 
enter  a  judgment  or  a  decree  as  of  a  date  anterior  to  that  on 
which  it  was  in  fact  rendered.  It  is  unnecessary  to  present  an 
analysis  of  them,  some  of  which  are  cited  in  a  note  to  this 
opinion.  We  content  ourselves  with  saying  that  the  rule  estab- 
lished by  the  general  concurrence  of  the  American  and  Eng- 
lish courts  is,  that  where  the  delay  in  rendering  a  judgment  or  a 
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decree  arises  from  the  act  of  the  court,  that  is,  where  the  delay 
has  been  caused  either  for  its  convenience,  or  by  the  multi- 
plicity or  press  of  business,  either  the  intricacy  of  the  ques- 
tions involved,  or  of  any  other  cause  not  attributable  to  the 
laches  of  the  parties,  the  judgment  or  the  decree  may  be 
entered  retrospectively,  as  of  a  time  when  it  should  or  might 
have  been  entered  up.  In  such  cases,  upon  the  maxim  actus 
curia  neminem  gravabit^  —  which  has  been  well  said  to  be 
founded  in  right  and  good  sense,  and  to  afford  a  safe  and  cer- 
tain guide  for  the  administration  of  justice,  —  it  is  the  duty  of 
the  court  to  see  that  the  parties  shall  not  suffer  by  the- delay. 
A  nunc  pro  tunc  order  should  be  granted  or  refused,  as  justice 
may  require  in  view  of  the  circumstances  of  the  particular 
case.  These  principles  control  the  present  case.  Stutzman 
was  alive  when  it  was  argued  and  submitted.  He  was  enti- 
tled at  that  time,  or  at  the  term  of  submission,  to  claim  its 
final  disposition.  A  decree  was  not  then  entered  because 
the  case,  after  argument,  was  taken  under  advisement.  The 
delay  was  altogether  the  act  of  the  court.  Its  duty  was  to 
order  a  decree  nunc  pro  tunc^  so  as  to  avoid  entering  an  erro- 
neous decree. 

We  attach  no  consequence  to  the  fact  that,  while  the  cause 
was  under  advisement,  Mitchell  asked  leave  to  amend  his 
answer,  which  was  granted  upon  terms.  As  they  were  not 
complied  with,  his  amendment  was  stricken  from  the  files. 
The  question  must,  therefore,  be  determined  as  if  no  amend- 
ment had  been  attempted. 

It  is  scarcely  necessary  that  we  should  extend  this  opinion 
by  any  comments  upon  the  numerous  cases  cited  in  the  printed 
argument  of  appellant's  counsel.  In  many  of  them,  although 
the  death  occurred  after  the  submission  of  the  cause  or  after 
verdict,  the  judgment  was,  in  fact,  entered  as  of  a  time  subse- 
quent to  the  death.  They  manifestly  have  no  bearing  on  this 
case,  where  the  decree  was  entered  as  of  a  time  when  the 
party  was  alive,  and  to  take  effect  from  the  date  when  it  would 
have  been  entered  but  for  the  act  of  the  court,  induced  by 
causes  beyond  the  control  of  the  parties. 

It  seems  to  us  to  be  entirely  clear  that  the  State  court  had 
the  power,  upon  well-settled  rules. of  practice,  both  in  courts  of 
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law  and  of  equity,  to  enter  the  decree  as  of  the  term  when,  in 

the  lifetime  of  Stutzman,  the  cause,  after  argument,  was  finally 

submitted  for  decision. 

Judgment  affirmed. 

Note.—  Bank  of  United  States  y.  Weisiger,  2  Pet.  481 ;  Clay  y.  Smith,  8  id.  411  ; 
Griswold  v.  Hill,  1  Paine,  484 ;  Gray  y.  BrignardeUo,  1  Wall.  627;  Campbell  y. 
M  isier,  4  Johns.  (N.  T.)  Ch.  842;  Vroom  y.  D  it  mas,  6  Paige  (N.  Y.),  628;  Wood 
y.  Keyes,  6  id.  418,  478;  Perry  y.  Wilson,  7  Mau.  893 ;  Currier  y.  Lowell,  16  Pick. 
(Mass.)  170;  Stickney  y.  Davis,  17  id.  169;  Springfield  y.  Wooster,  2  Cush.  (Mass.) 
62 ;  #e*s  v.  Cofc,  3  Zabr.  (N.  J.)  116 ;  Cumber  v.  Wane,  1  Stra.  426 ;  Astley  y.  Rey- 
nolds, 2  id.  916 ;  Tooker  y.  £)u£e  gf  Beaufort,  1  Burr.  746 ;  Trelaumey  v.  Bishop  of 
Winchester,  2  id.  219';  Davits  y.  Davies,  9  Ves.  Jr.  461;  Belsham  y.  Percival, 
8  Hare,  157;  2  Coop.  176;  Green  y.  Cobden,  4  Scott,  486;  Lawrence  y.  Hodgson, 
1  Y.  &  J.  368 ;  Freeman  v.  TVanoA,  12  C.  B.  406 ;  CoUinson  v.  Lt'*f«r,  1  Jurist,  K.  8. 
836;  20  Beav.  355;  Blaisdell  y.  Harris,  62  N.  H.  191;  2  Daniell,  Ch.  Pr.  (6th. 
Am.  ed.)  pp.  1017,  1018;  Tidd's  Pract.  (4th  ed.  with  American  notes)  962; 
1  Barb.  Ch.  Pr.  (2d  rev.  ed.)  341;  Freeman,  Judgments,  sect  67,  and  other 
authorities  cited  by  those  authors. 
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Pending  proceedings  in  a  State  court  by  a  national  bank,  to  foreclose  a  mort- 
gage executed  to  it  by  A.  and  duly  recorded,  B.,  his  creditor,  recovered 
against  him  in  the  Circuit  Court  of  the  United  States  a  judgment  which,  by 
the  lex  loci,  was  a  lien  on  the  equity  of  redemption.  B.  then  filed  his  bill  in 
the  latter  court  against  A.  and  the  bank  to  set  aside  the  mortgage  as  illegal, 
or  to  have  certain  alleged  payments  of  usurious  interest  applied  to  reduce  the 
debt.  Shortly  thereafter,  the  State  court  rendered  a  decree  of  foreclosure 
and  sale,  which  the  bank  set  up  in  its  answer  to  the  bill.  The  Circuit  Court 
thereupon  dismissed  the  bill.  Held,  1.  That  the  State  court  having  first  ac- 
quired jurisdiction  of  the  subject-matter,  its  decree  was  a  bar  to  the  further 
prosecution  of  the  suit  against  A.  and  the  bank.  2.  That  A.  represented  all 
the  parties  who,  pending  the  foreclosure  proceedings,  acquired  through  him 
an  interest  in  or  a  charge  on  the  mortgaged  land,  and  that  B.,  although  not  a 
party  to  them,  is  bound  by  the  decree  therein  rendered. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Mr.  John  Hutchins  for  the  appellants. 
Mr.  John  E.  Richie^  contra. 
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Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

This  record  discloses  the  following  facts :  On  the  10th  of 
November,  1873,  Francis  J.  Lye  executed  to  the  First  National 
Bank  of  Delphos  a  mortgage  on  certain  real  estate  situate  in 
the  village  of  Delphos,  Allen  County,  and  within  the  northern 
judicial  district  of  the  United  States  in  the  State  of  Ohio,  to 
secure  his  note  to  the  bank  for  $6,000,  dated  Nov.  1,  1873, 
and  payable  Jan.  1,  1874,  which  was  given  to  take  up  in  part 
his  old  note  to  the  bank  then  past  due.  The  mortgage  was 
duly  recorded  in  the  records  of  the  county,  November  10,  at 
which  time,  under  the  laws  of  the  State,  it  took  effect.  Rev. 
Stat.  Ohio  (1880),  sect.  4138. 

On  the  29th  of  December,  1875,  the  present  appellants, 
John  W.  and  Jacob  O.  Stout,  brought  suit  in  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  Ohio,  against 
Lye  and  Philip  Walsh,  who  were  partners,  to  recover  a  judg- 
ment for  $5,106.36  and  interest.  The  first  day  of  the  Jan- 
uary Term,  1876,  of  that  court  was  January  4,  and  process  was 
served  on  Lye  &  Walsh,  in  the  suit  of  the  Stouts,  January  3. 
On  the  15th  of  January,  1876,  the  bank  commenced  suit 
against  Lye  in  the  Court  of  Common  Pleas  of  Allen  County 
to  foreclose  its  mortgage.  Process  was  -served  on  Lye  in  that 
action  January  20.  The  Stouts  were  not  made  parties,  the 
bank  having  then  no  actual  notice  of  the  pendency  of  their 
suit  in  the  Circuit  Court. 

On  the  31st  of  January  the  Stouts  recovered  judgment  in 
their  action  in  the  Circuit  Court  against  Lye  &  Walsh  for  the 
full  amount  of  their  claim  and  costs,  and  on  the  same  day 
caused  an  execution  to  be  issued,  which  was,  on  the  first  day 
of  February,  duly  levied  on  the  lands  covered  by  the  bank 
mortgage.  The  effect  of  the  judgment,  without  this  levy,  was 
to  bind  the  lands  of  the  defendant  for  the  satisfaction  thereof 
from  the  first  day  of  the  term  of  the  court  at  which  it  was  ren- 
dered, January  4.  Id.,  sect.  5375.  On  the  23d  of  February 
the  Stouts  commenced  this  suit  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Ohio,  making  the 
bank  a  defendant,  in  which  they  sought  to  set  aside  the  mort- 
gage as  illegal  for  want  of  authority  to  take  it,  or  if  that  could 
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not  be  done,  to  have  certain  alleged  payments  of  usurious  in- 
terest applied  to  reduce  the  debt.  The  bank  was  served  with 
subpoena  on  the  25th  of  February,  and  required  to  appear  on 
the  first  Monday  in  April. 

The  February  Term  of  the  Court  of  Common  Pleas  of  Allen 
County  began  on  the  7th  of  February,  and  on  the  7th  of 
March,  during  that  term,  a  judgment  was  rendered  in  the 
suit  of  the  bank  against  Lye  for  the  full  amount  of  his  note 
and  interest,  and  for  a  foreclosure  of  the  mortgage  by  a  sale  of 
the  mortgaged  property.  The  bank  answered  the  suit  of  the 
Stouts,  setting  up  the  foregoing  facts,  which  being  proved  by 
the  agreed  statement  of  the  parties,  the  bill  was  dismissed. 
From  that  decree  this  appeal  was  taken. 

The  first  question  to  be  decided  is  whether  the  appellants 
are  concluded  by  the  judgment  of  the  State  court  finding  the 
amount  due  the  bank  and  establishing  the  lien  of  its  mortgage. 
If  they  are,  they  concede  that  the  decree  below  is  right. 

There  cannot  be  a  doubt  that  the  State  court  had  jurisdic- 
tion of  the  suit  instituted  by  the  bank,  and,  as  was  said  by 
Mr.  Justice  Grier,  speaking  for  the  court  in  Peck  v.  Jenness, 
"  It  is  a  doctrine  of  law  too  long  established  to  require  a  cita- 
tion of  authorities,  that,  where  a  court  has  jurisdiction,  it  has 
a  right  to  decide  every  question  which  occurs  in  the  cause,  and 
whether  its  decision  be  correct  or  otherwise,  its  judgment,  till 
reversed,  is  regarded  as  binding  in  every  other  court ;  and  that 
where  the  jurisdiction  of  a  court,  and  the  right  of  a  plaintiff 
to  prosecute  his  suit  in  it,  have  once  attached,  that  right  can- 
not  be  arrested  or  taken  away  by  proceedings  in  another  court." 
7  How.  612,  624.  The  mere  fact,  therefore,  that  the  Stouts 
commenced  this  suit  in  the  Circuit  Court  before  judgment  was 
rendered  in  the  State  court  in  favor  of  the  bank  is  of  no  im- 
portance. The  point  to  be  decided  is  whether  the  judgment 
in  the  State  court  binds  the  Stouts,  they  not  having  been  par 
ties  to  the  suit  in  which  it  was  rendered.  The  rule  is,  that 
where  suits  between  the  same  parties  in  relation  to  the  same 
subject-matter  are  pending  at  the  same  time  in  different  courts 
of  concurrent  jurisdiction,  a  judgment  on  the  merits  in  one 
may  be  used  as  a  bar  to  further  proceedings  in  the  others. 

It  is  also  an  elementary  rule  that  "  if,  pending  a  suit  by  a 
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mortgagee  to  foreclose  the  equity  of  redemption,  the  mortgagor 
makes  a  second  mortgage,  or  assigns  the  equity  of  redemption, 
an  absolute  decree  of  foreclosure  against  the  mortgagor  will 
bind  the  second  mortgagee  or  assignee  of  the  equity  of  redemp- 
tion." Mitf .  p.  78 ;  Story,  Eq.  PL,  sect.  351.  Acting  on  this 
rule  in  Eyster  v.  Gaff  (91  U.  S.  521),  we  held  that  an  as- 
jrignee  in  bankruptcy,  appointed  pending  a  foreclosure  suit, 
was  barred  by  a  decree  against  the  mortgagor.  In  this  we 
may  have  gone  somewhat  beyond  the  rulings  of  the  English 
courts,  and  of  Chancellor  Walworth  in  an  anonymous  case 
(10  Paige  (N.  Y.),  20),  but  to  our  minds,  under  the  late  bank- 
rupt law,  an  assignee  stands  as  any  other  grantee  of  the  mort- 
gagor would  stand  who  acquired  title  after  the  commencement 
of  the  suit  to  foreclose  the  mortgage. 

That  the  suit  of  the  bank  was  one  to  foreclose  a  mortgage, 
and  that  it  was  actually  pending  when  the  judgment  lien  of 
the  Stouts  was  acquired,  are  conceded  facts.  When  the  suit 
was  begun,  Lye,  the  mortgagor,  represented  the  entire  equity 
of  redemption.  He  had  parted  with  no  portion  of  it  volunta- 
rily ;  and  if  the  Stouts  had  failed  to  get  their  judgment  during 
the  January  Term,  1876,  of  the  Circuit  Court,  no  one  would 
claim  they  were  not  bound  by  the  decree  of  foreclosure,  al- 
though not  parties  to  the  suit.  Neither  could  it  with  any  pro* 
priety  be  claimed,  we  think,  that  they  would  not  be  bound  if 
their  lien  had  only  taken  effect  from  the  date  of  their  judg- 
ment. It  is  true  the  lien  followed  by  operation  of  law  from  a 
judgment  in  an  adversary  proceeding  against  the  mortgagor, 
and  was  not  created  directly  by  his  own  voluntary  act,  but  it 
was  the  legitimate  result  of  his  failure  to  pay  a  debt  he  had 
incurred,  and  reached  only  the  equity  of  redemption  that  wad 
being  foreclosed  in  the  pending  suit.  It  was  in  legal  effect  no 
more  and  no  less  than  an  incumbrance  of  the  equity  of  redemp- 
tion by  the  mortgagor  under  the  operation  of  the  judicial  pro- 
ceedings which  had  been  instituted  against  him  to  enforce  the. 
payment  of  a  debt  he  owed.  As  this  incumbrance  was  created 
pendente  lite,  there  can  be  no  question  that  it  comes  within 
the  rule  just  stated  as  governing  such  transfers,  unless  the 
righ's  of  the  parties  are  changed  because  the  lien,  when  created, 
bound  the  property  from  January  4  as  against  other  liens  and 
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conveyances  made  by  the  mortgagor.  The  inquiry  is  not  as 
to  the  extent  or  validity  of  the  lien,  but  whether  the  holder  is 
any  less  an  incumbrancer  pendente  lite,  because,  although  hia 
incumbrance  was  actually  created  while  the  suit  was  pending, 
it  bound  the  land,  for  certain  purposes,  from  an  earlier  date. 
Confessedly  the  lien  of  the  bank,  if  its  mortgage  was  valid, 
was  in  any  event  superior  to  that  of  the  judgment.  The  only 
point  in  controversy  is  as  to  the  necessity  of  making  such  an 
incumbrancer  a  party  to  a  pending  suit  in  order  to  cut  off  by  a 
foreclosure  his  interest  thus  acquired  in  an  equity  of  redemption. 
No  doubt  the  Stouts,  as  soon  as  their  judgment  was  rendered, 
had  a  lien  on  the  mortgaged  property,  which  for  some  purposes 
antedated  the  foreclosure  suit;  but  until  they  had  secured  their 
lien  they  would  not  have  been  heard  to  contest  the  validity  of 
the  bank's  mortgage,  or  the  amount  that  was  due  on  the  mort- 
gage debt.  If  they  had  been  made  parties  when  the  suit  was 
begun,  they  could  have  done  nothing  by  way  of  defence  to  the 
action  until  they  had  acquired  some  specific  interest  in  the 
mortgaged  property.  As  creditors  at  large  they  were  power- 
less in  respect  to  the  foreclosure  proceedings,  but  when  they 
obtained  their  judgment,  not  before,  they  were  in  a  position  to 
contest  in  all  legitimate  ways  the  validity  and  extent  of  the  su- 
perior lien  which  the  bank  asserted  on  the  property,  in  which, 
by  the  judgment,  they  had  acquired  a  specific  interest.  They 
might  have  appeared  in  the  Common  Pleas  and  asked  to  be  ad* 
mitted  to  defend  the  bank's  suit,  or  for  some  other  appropriate 
relief,  or  they  might  do  what  they  in  fact  did,  —  commence  this 
suit  in  the  Circuit  Court  in  aid  of  their  execution.  By  this 
suit,  however,  they  could  not  deprive  the  Common  Pleas  of 
the  jurisdiction  it  had  acquired  in  the  bank's  suit,  nor  take 
away  from  the  bank  its  right  to  prosecute  that  suit  to  the  end. 
The  two  suits  related  to  the  same  subject-matter,  and  were 
in  fact  pending  at  the  same  time  in  two  courts  of  concurrent 
jurisdiction.  The  parties  also  were  in  legal  effect  the  same, 
because  in  the  State  court  the  mortgagor  represented  all  who, 
pending  the  suit,  acquired  any  interest  through  him  in  the  prop- 
erty about  which  the  controversy  arose.  By  electing  to  bring 
a  separate  suit  the  Stouts  voluntarily  took  the  risk  of  getting 
a  decision  in  the  Circuit  Court  before  the  State  court  settled 
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the  rights  of  the  parties  by  a  judgment  in  the  suit  which  was 
pending  there.  Failing  in  this,  they  must  submit  to  the  same 
judgment  that  has  already  been  rendered  against  their  repre- 
sentative in  the  State  court.  That  was  a  judgment  on  the 
merits  of  the  identical  matter  now  in  question,  and  it  concluded 
the  u  parties  and  those  in  privity  with  them,  not  only  as  to 
every  matter  which  was  offered  and  received  to  sustain  or  de- 
feat the  claim  or  demand,  but  as  to  any  other  admissible  matter 
which  might  have  been  offered  for  that  purpose."  Cromwell 
v.  County  of  Sac,  9i  U.  S.  351,  352.  It  is  true  the  mortgagor 
did  not  set  up  as  a  defence  that  the  bank  had  no  right  to  take 
the  mortgage,  or  that  he  was  entitled  to  certain  credits  because 
of  payments  of  usurious  interest,  but  he  was  at  liberty  to  do 
so.     Not  having  done  so,  he  is  now  concluded  as  to  all  such 

defences,  and  so  are  his  privies. 

Decree  affirmed. 


United  States  v.  Hough. 

1.  A  prayer  for  instructions  which  are  presented  as  a  whole,  is  properly  refused 

if  any  of  them  is  erroneous. 

2.  A  collector  of  internal  revenue  gave  bond,  Sept.  16, 1864,  with  sureties  to  the 

United  States,  conditioned  for  the  payment  of  the  money  received  by  him 
for  stamps  sold,  and  the  return  of  those  not  sold,  which  had  been  or  might 
be  delivered  to  him  under  the  act  of  March  3, 1863,  c.  74.  That  act  was 
repealed  June  80, 1864.  Held,  that  the  liability  of  the  sureties  was  limited 
to  the  stamps  delivered  to  him  before  the  la*t-mentioned  date. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Tennessee. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Assistant  Attorney- General  Smith  for  the  appellant. 
Mr.  Philip  Phillips  and  Mr.  W.  Hallett  Phillips,  contra. 

Mb.  Justice  Miller  delivered  the  opinion  of  the  court. 

Ruel  Hough,  collector  of  internal  revenue  for  the  first  dis- 
trict of  Tennessee,  was  furnished  by  the  Commissioner  of  In- 
ternal Revenue  with  a  large  amount  of  revenue  stamps,  and  on 
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the  sixteenth  day  of  September,  1864,  he  gave,  with  sureties, 
bond  to  the  United  States  in  the  sum  of  $25,000,  conditioned 
for  the  payment  of  the  money  received  by  him  for  6uch  stamps, 
and  a  faithful  return  of  those  not  sold,  whenever  required  so 
to  do.  Suit  was  brought  on  this  bond.  Treasury  transcripts 
were  offered  in  evidence  by  the  plaintiff,  showing  a  statement 
of  his  account  in  reference  to  revenue  stamps,  dated  Sept.  30, 
1870,  by  which  he  was  found  to  be  indebted  to  the  United 
States  on  that  account  in  the  sum  of  $6,093.78.  Evidence 
was  offered  by  the  defendants  tending  to  show  a  balance  of 
$6,434.75  due  to  him  for  salary,  commissions,  and  expenses  as 
disbursing  agent,  which  he,  before  the  institution  of  the  suit, 
had  instructed  the  accounting  officer  to  convey  to  the  credit  of 
this  stamp  account,  and  which  was  sufficient  to  satisfy  it. 

Evidence  was  also  offered  tending  to  show  a  sum  due  from 
Hough  to  the  United  States  for  money  received  as  collector  of 
internal  revenue,  much  larger  than  the  amount  of  his  credit  for 
salary  and  commissions  as  disbursing  agent. 

The  case  was  tried  by  a  jury.  There  was  a  verdict  for  the 
defendants,  on  which  judgment  was  rendered.  The  United 
States  sued  out  this  writ. 

The  main  assignments  of  error  relate  to  the  charge  of  the 
court  to  the  jury,  and  the  refusal  of  the  court  to  charge  as 
requested  by  counsel  for  the  United  States. 

With  reference  to  the  charge  given  by  the  court,  while  it  is 
found  in  the  bill  of  exceptions,  there  is  clearly  no  exception 
shown  to  that  charge.  The  bill,  after  reciting  the  charge,  is 
immediately  followed  by  the  statement  that  "  the  district  at- 
torney moved  the  court  for  a  new  trial,  which  motion  was 
overruled  by  the  court,  to  all  which  the  district  attorney  ex- 
cepted, and  tenders  this  his  bill  of  exceptions,"  &c.  No  men- 
tion is  made  of  any  exception  or  any  objection  to  the  charge  of 
the  court,  and  none  can  be  considered  here. 

Before  this,  however,  the  district  attorney  had  asked  of  the 
court  to  give  a  charge,  consisting  of  four  propositions,  which 
are  set  out,  and  "  which  instructions,"  says  the  bill,  "  the  court 
refused  to  give,  and  the  district  attorney  excepted." 

According  to  the  well-settled  rule  of  this  court,  if  either  of 
these  four  propositions  was  erroneous,  or,  in  other  words,  if  all 
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the  charge  thus  asked  was  not  sound  law,  the  court  did  right 
in  refusing  the  prayer  which  presented  them  as  a  whole.  See 
Johnston  v.  Jones,  1  Black,  209 ;  Harvey  v.  Tyler,  2  Wall.  828 ; 
Lincoln  v.  Claflin,  7  id.  132 ;  Beaver  v.  Taylor,  93  U.  S.  46 ; 
Worthington  v.  Mason,  101  id.  149. 

One  of  the  propositions  so  asked  was  that,  under  the  bond 
sued  on  in  this  case,  the  sureties  of  Hough  are  liable  for  all 
amounts  of  stamps  which  the  proof  shows  came  to  his  hand  as 
stamp  agent,  both  before  and  since  the  execution  of  the  bond, 
unless  the  same  had  been  properly  accounted  for. 

It  is  true  that  one  condition  of  the  bond  is  to  make  a  faith- 
ful return,  whenever  so  required,  of  the  moneys  received  by 
him  for  such  stamped  vellum,  parchment,  or  paper,  and  ad- 
hesive stamps,  as  have  been  or  may  hereafter  be  delivered  to 
him ;  but  it  is  also  a  part  of  the  condition  of  the  bond  describ- 
ing the  stamps  for  which  they  shall  be  liable,  that  they  were 
stamps  delivered  and  to  be  delivered  under  "  the  act  of  Con- 
gress to  provide  internal  revenue  for  the  support  of  the  govern- 
ment, approved  March  3,  1863,"  pursuant  to  the  sixteenth 
section  of  that  act.  Now,  that  act,  and  especially  the  sixteenth 
section  of  it,  was  repealed  by  the  act  of  June  30,  1864,  which 
enacts  its  own  provisions  on  this  subject.  The  act  of  March  3, 
1863,  was,  therefore,  no  longer  in  existence  when  the  bond  was 
taken  which  binds  the  sureties  for  stamps  received  under  its 
provisions,  and,  as  the  obligation  of  sureties  cannot  be  ex- 
tended beyond  what  they  have  in  terms  assumed,  they  cannot 
be  held  liable  for  stamps  furnished  under  the  act  of  1864.  The 
date  of  the  bond,  be  it  remembered,  was  Sept.  16,  1864.  The 
act  of  1863  had  then  been  repealed  more  than  two  months. 
Stamps  undoubtedly  had  been  delivered,  before  the  repeal  of 
the  act  of  1863,  to  Hough  which  had  not  been  accounted  for 
when  the  bond  was  given,  and  it  was  competent  for  the  govern- 
ment to  take  a  bond  covering'  the  stamps  advanced  to  him 
under  that  act. 

It  was  also  competent  for  the  sureties  to  limit  their  liabili- 
ties to  stamps  received  under  the  act  of  1868 ;  and  the  record 
shows  that  they  did.  The  court  below  told  the  jury  that  the 
sureties  were  only  liable  for  stamps  received  by  Hough  prior 
to  the  30th  of  June,  1864,  the  date  of  the  repealing  act;  and  to 
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this  no  exception  was  taken.  As  we  think  the  court  was  right 
in  this,  the  charge  asked  by  the  district  attorney  was  properly 
rejected. 

The  difficulty  seems  to  have  grown  out  of  the  use  of  a  form 
of  bond  framed  under  a  statute  which  had  been  repealed. 

Objection  is  made  to  the  admission  of  two  pieces  of  evidence 
designed  to  show  that  Hough  had  applied  the  credit  due  him 
as  disbursing  agent  to  the  extinguishment  of  the  balance  due 
from  him  as  stamp  agent  The  objection  is  not  made  to  the 
pertinency  of  the  evidence,  but  to  the  fact  that  it  was  not  pre- 
sented for  allowance  as  a  credit  to  the  proper  accounting  officer 
of  the  treasury  and  rejected,  as  provided  in  sect.  951,  Revised 
Statutes. 

The  answer  to  this  is  that  the  claim  itself  had  been  allowed 
by  the  proper  accounting  officer  of  the  treasury,  and  the  point 
in  issue  was  as  to  the  application  of  the  sum  so  allowed  to  one 
of  two  distinct  claims  of  the  government  against  him.  To 
such  a  case  the  section  has  no  application. 

Though  there  may  have  been  many  errors  committed  in  the 

trial  of  this  case,  there  are  none  so  presented  by  the  record 

that  we  can  correct  them. 

Judgment  affirmed. 


Wall  v.  County  of  Monroe. 

^  A  I*  A  county  in  Arkansas,  when  sued  on  Its  warrants  by  a  bonafidt  holder  thereof 

JJJjT!?  for  value,  may  set  up  any  defence  to  which  they  were  subject  in  the  hands 

kad  430  of  the  original  payee. 

2.  The  same  rule  is  applicable  where  the  warrants  are  issued  to  the  payee,  in  lieu 

of  others  in  his  favor  cancelled  by  the  county  court,  after  it  found  them  to 
be  just  claims  against  the  county. 
8.  Neither  the  order  directing  the  issue  of  the  original  warrants,  nor  that  cancel- 
ling them  and  substituting  others  in  their  place,  has  the  force  of  a  judicial 
determination  concluding  either  the  payee  of  them  or  the  county. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas. 

This  is  an  action  upon  the  warrants  of  the  county  of  Mon- 
roe, Arkansas,  which  were  drawn  by  the  clerk  of  the  county 
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upon  its  treasurer,  in  favor  of  one  Frank  Gallagher,  and  trans- 
ferred by  him  to  the  plaintiff. 

The  following  is  a  copy  of  one  of  them.  The  others  are  of 
like  tenor  and  effect,  though  some  of  them  are  for  only  $20. 

«$50.]  [No.  804. 

"The  treasurer  of  the  county  of  Monroe  will  pay  to  Frank  Gal- 
lagher or  bearer  the  sum  of  fifty  dollars,  out  of  any  money  in  the 
treasury  for  general  county  purposes  and  not  otherwise  appro- 
priated. 

44  Given  under  my  hand,  at  office,  in  Clarendon,  Ark*,  this  fifteenth 

day  of  September,  1875. 

"  W.  S.  Dunlap,  Clerk." 

They  were  renewal  warrants,  drawn  in  lieu  of  others  which, 
under  the  laws  of  Arkansas,  had  been  called  in  by  the  county 
court  for  examination,  registration,  and  reissue.  The  called-in 
warrants,  having  been  found  to  be  just  and  legal  claims  against 
the  county,  were  cancelled  by  order  of  the  court,  and  the  clerk 
was  directed  to  issue  new  warrants  in  lieu  thereof  to  the  origi- 
nal payee,  Frank  Gallagher.   ' 

The  new  warrants  were  purchased  in  good  faith  for  a  valu- 
able consideration  by  the  plaintiff,  who,  on  the  refusal  of  the 
treasurer  to  pay  them  on  demand,  instituted  this  action.  The 
answer  sets  up  as  a  defence  that  said  Gallagher  was,  at  the  time 
the  warrants  were  issued  to  him,  indebted  to  the  county  as 
surety  on  the  official  bond  of  one  Ambrose  Gallagher,  tax- 
collector  of  the  county,  in  a  sum  larger  than  the  amount  sued 
for;  that  since  then  the  county  has  recovered  a  judgment 
against  the  said  Frank  Gallagher  for  a  much  larger  amount 
than  the  warrants  in  suit;  that  the  judgment  was  recovered 
before  the  transfer  of  the  warrants  to  the  plaintiff,  and  has  not 
been  reversed  or  modified,  and  is  still  in  full  force  and  unsatis- 
fied ;  and  it  asks  that  the  judgment  may  be  set  off  against  the 
warrants.  The  plaintiff  demurred  to  the  answer,  alleging  as 
the  cause  of  demurrer  that  its  allegations  were  not  sufficient  to 
constitute  a  defence  at  law. 

Upon  the  argument  of  the  demurrer  the  following  questions 
arose:  — 

Firsts  Is  the  defendant  estopped  by  the  reissue  of  the  war- 
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Tants  to  set  up  a  defence  known  to  have  been  existing  at  the 
time  they  were  reissued  in  lieu  of  the  original  warrants  sur- 
rendered to  the  county  court,  and  by  its  order  cancelled  ? 

Secondy  Can  the  claim  set  up  in  the  answer,  if  held  by  the 
county  against  the  original  payee  when  the  warrants  were 
issued  or  while  they  were  still  in  his  possession,  be  set  up  as 
defence  or  set-off  in  a  suit  by  a  holder  of  them  for  value,  who 
had  no  notice  of  such  defence  when  he  acquired  them  ? 

On  which  questions  the  opinions  of  the  judges  were  opposed, 
and  the  demurrer  having  been  overruled,  final  judgment  was 
rendered  for  the  defendant. 

Whereupon,  upon  motion  of  the  plaintiff,  the  points  on 
which  the  disagreement  happened  were  stated  under  the  direc- 
tion of  the  judges,  and  certified  to  this  court  for  final  decision. 

Mr.  M.  T.  Sanders  for  the  plaintiff  in  error. 

Under  the  law  of  Arkansas,  the  warrants  which  are  the 
foundation  of  this  suit  are  negotiable  instruments.  Rev.  Stat., 
sects.  602,  603,  605 ;  Crawford  County  v.  Wilson,  7  Ark.  214 ; 
CarnaU  v.  Craivford  County,  11  id.  604 ;  Qunn  v.  Pulaski 
County,  3  id.  427 ;  Adamson  v.  Adamson,  9  id.  26 ;  Brem  v. 
Arkansas  County  Court,  id.  241 ;  Reiff  v.  Conner,  10  id.  241 ; 
Jefferson  County  v.  Hvdson,  22  id.  §95. 

Sect.  27,  art.  7,  of  the  Constitution  of  the  State  gives  to 
the  county  court  exclusive  original  jurisdiction  in  the  local 
concerns  of  the  county.  It  is  a  court  of  record.  Its  judgment 
allowing  demands  against  the  county,  and  directing  the  issue 
of  a  warrant  for  their  payment,  merges  them  and  all  pre- 
existing equities  between  the  parties,  and  cannot  be  collater- 
ally impeached. 

The  transferee  of  the  warrants  sued  on  must  be  treated  as 
the  assignee  of  the  judgment  pursuant  to  which  they  were 
issued.  A  defence  which  might  have  been  made  available 
against  the  original  claim  cannot  be  set  up  in  an  action  on  the 
judgment.  Noble  v.  Merrill,  48  Me.  140 ;  Q-uinard  v.  Heysinger, 
15  111.  288 ;  Flint  v.  Sheldon,  13  Mass.  443  ;  Ellis  v.  Clarke,  19 
Ark.  420. 

The  defence  here  does  not  arise  out  of  the  transaction  in 
which  the  warrants,  all  of  which  bear  date  in  1875,  were  issuedi 
It  rests  upon  a  claim  of  the  county  against  the  original  payee, 
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who  was  a  surety  of  the  defaulting  county  tai-collector  for  thfe 
year  1872.  Conceding  that  they  are  of  no  higher  grade  than 
bills  of  exchange  or  promissory  notes  negotiated  after  maturity, 
the  county  could  not  avail  itself  of  the  defence  set  up. 

The  indorsee  of  an  overdue  negotiable  note  takes  it  subject 
to  all  the  equities  which  attached  to  it  in  the  hands  of  the 
payee,  if  they  are  connected  with  the  note  itself,  but  not  to 
such  as  grow  out  of  distinct  and  independent  transactions. 
National  Bank  of  Washington  v.  Texas,  20  Wall.  72, 89 ;  Oulds 
v.  Harrison,  10  Excb.  Rep.  572 ;  Burrough  v.  Moss,  10  Barn. 
&  Cress.  558 ;  Renwiek  v.  Williams,  2  Md.  856. 

Mr.  Augustus  H.  Garland,  contra. 

Mb.  Justice  Field  delivered  the  opinion  of  the  court. 

The  warrants  in  suit  are  evidences  of  indebtedness  by  the 
county  of  Monroe,  issued  by  that  branch  of  its  government  to 
which  is  intrusted,  by  the  laws  of  the  State,  the  examination 
and  approval  of  claims  against  the  county.  They  are  orders 
upon  the  treasurer  of  the  county  to  pay  out  of  its  funds  for 
county  purposes,  not  otherwise  appropriated,  the  amounts 
specified.  They  establish,  prima  facie,  the  validity  of  the 
claims  allowed  and  authorize  their  payment.  But  they  have 
no  other  effect.  Their  issue  determined  nothing  as  to  other 
demands  of  the  payee  against  the  county,  or  of  the  county 
against  him.  Had  there  been  other  claims  to  be  adjusted  and 
settled  between  the  parties,  these  warrants,  if  lawfully  issued, 
would  have  been  taken  as  approved  items  in  the  account  — 
nothing  more. 

The  warrants  being  in  form  negotiable,  are  transferable  by 
delivery  so  far  as  to  authorize  the  holder  to  demand  payment 
of  them  and  to  maintain,  in  his  own  name,  an  action  upon 
them.  But  they  are  not  negotiable  instruments  in  the  sense  of 
the  law  merchant,  so  that,  when  held  by  a  bona  fide  purchaser, 
evidence  of  their  invalidity  or  defences  available  against  the 
original  payee  would  be  excluded.  The  transferee  takes  them 
subject  to  all  legal  and  equitable  defences  which  existed  to 
them  in  the  hands  of  such  payee. 

There  has  been  a  great  number  of  decisions  in  the  courts  of 
the  several  States  upon  instruments  of  this  kind,  and  there  is 
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little  diversity  of  opinion  respecting  their  character.  All  the 
courts  agree  that  the  instruments  are  mere  prima  facie  and  not 
conclusive  evidence  of  the  validity  of  the  allowed  claims  against 
the  county  by  which  they  were  issued.  The  county  is  not 
estopped  from  questioning  the  legality  of  the  claims;  and 
when  this  is  conceded  the  instruments  conclude  nothing  as  to 
other  demands  between  the  parties.  The  cases  will  be  found 
collected  in  notes  to  the  fourteenth  chapter  of  Dillon  on  Mu- 
nicipal Corporations.  The  law  respecting  these  instruments  is 
also  fully  stated  by  this  court  in  Mayor  v.  Ray,  reported  in 
the  19th  of  Wallace.  That  case  was  upon  warrants  of  a  city 
and  not  of  a  county,  a  circumstance  which  does  not  affect  the 
doctrine.  The  court,  speaking  through  Mr.  Justice  Bradley, 
said :  u  Vouchers  for  money  due,  certificates  of  indebtedness 
for  services  rendered,  or  for  property  furnished  for  the  uses  of 
the  citj%  orders  or  drafts  drawn  by  one  city  officer  upon  an- 
other, or  any  other  device  of  the  kind,  used  for  liquidating  the 
amounts  legitimately  due  to  public  creditors,  are,  of  course, 
necessary  instruments  for  carrying  on  the  machinery  of  mu- 
nicipal administration,  and  for  anticipating  the  collection  of 
taxes.  But  to  invest  such  documents  with  the  character  and 
incidents  of  commercial  paper,  so  as  to  render  them  in  the 
hands  of  bona  fide  holders  absolute  obligations  to  pay,  however 
irregular  or  fraudulently  issued,  is  an  abuse  of  their  true  char- 
acter and  purpose."  And  again :  "  Every  holder  of  a  city 
order  or  certificate  knows  that,  to  be  valid  and  genuine  at  ail, 
it  must  have  been  issued  as  a  voucher  for  city  indebtedness. 
It  could  not  be  lawfully  issued  for  any  other  purpose.  He 
must  take  it,  therefore,  subject  to  the  risk  that  it  has  been  law- 
fully and  properly  issued.  His  claim  to  be  a  bona  fide  holder 
will  always  be  subject  to  this  qualification.  The  face  of  the 
paper  itself  is  notice  to  him  that  its  validity  depends  upon  the 
regularity  of  its  issue.  The  officers  of  the  city  have  no  au- 
thority to  issue  it  for  any  illegal  or  improper  purpose,  and  their 
acts  cannot  create  an  estoppel  against  the  city  itself,  its  tax- 
payers, or  people.  Persons  receiving  it  from  them  know 
whether  it  is  issued,  and  whether  they  receive  it  for  a  proper 
purpose  and  a  proper  consideration.  Of  course  they  are  af- 
fected by  the  absence  of  these  essential  ingredients ;  and  all 
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subsequent  holders  take  cum  onere,  and  are  affected  by  the 
same  defect."  These  observations  apply  equally  to  the  county 
warrants  in  suit,  as  to  the  city  warrants  there  considered. 
And  the  same  reasons  which  deny  to  them  negotiability  in  the 
sense  of  the  law  merchant,  allow  any  matter  of  set-off  to  them 
which  the  county  held  against  the  original  parties. 

The  case  of  Crawford  County  v.  Wilson,  in  the  Supreme 
Court  of  Arkansas,  is  cited  as  showing  that  a  different  rule 
prevails  in*  that  State.  The  language  of  the  opinion,  that 
county  warrants  are  endowed  with  the  properties  of  negotiable 
instruments,  must  be  read  in  connection  with  the  point  in- 
volved, which  was  whether  county  warrants  were  transferable 
by  mere  delivery,  so  as  to  vest  the  legal  interest  in  the  holder. 
To  this  extent  they  may  be  called  negotiable,  but  no  court  of 
Arkansas  has  held  that  they  were  negotiable  in  the  sense  of 
the  law  merchant,  so  as  to  shut  out,  in  the  hands  of  a  bona  fide 
purchaser,  inquiries  as  to  their  validity,  or  preclude  defences 
which  could  be  made  to  them  in  the  hands  of  the  original 
parties.  The  law  is  not  different  there  from  that  which  ob- 
tains in  other  States. 

The  cancellation  of  the  warrants  originally  issued  and  the 
substitution  of  others  in  their  place  did  not  change  their  char- 
ter. Neither  that  proceeding  nor  the  original  auditing  of  the 
claims  of  Gallagher  had  the  force  of  a  judicial  determination, 
concluding  either  him  or  the  county.  There  was  no  litigation 
on  the  subject  between  adversary  parties  which  could  give  to 
the  result  any  greater  efficacy  than  the  award  of  an  ordinary 
board  authorized  to  audit  claims  against  a  municipal  body. 
Shirk  v.  Pulaski  County,  4  Dill.  209. 

We  answer,  therefore,  the  first  question  certified  to  us  in 
the  negative,  and  the  second  in  the  affirmative,  and  accord- 
ingly affirm  the  judgment. 

Judgment  affirmed. 
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11  1.  If  the  provisions  of  a  statute  which  are  unconstitutional  be  so  connected  with 

/^l7  "  6^6  its  general  scope  that,  should  they  be  stricken  out,  effect  cannot  be  given  to 

the  legislative  intent,  the  other  provisions  must  fall  with  them. 

2  Neither  the  charter  of  the  city  of  Louisiana,  Missouri,  approved  March  12, 
1870,  construed  with  art.  10,  sect  14,  of  the  State  Constitution  adopted  in 
1806,  nor  sect.  17,  chap.  63,  of  the  General  Statutes  of  1866,  taken  in  con- 
nection with  an  amendment  to  that  chapter  adopted  as  sect.  62,  March  24, 
1870,  authorized  the  city  to  subscribe  to  the  capital  stock  of  a  railroad  com- 
pany organized  under  the  laws  of  Illinois. 

8.  A  popular  vote  in  favor  of  a  municipal  subscription  for  stock  of  a  railroad 
company  cast  at  an  election  held  without  authority  of  law  does  not  bind 
the  municipality  nor  confer  the  power  to  make  the  subscription. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  S.  T.  Glover  and  Mr.  John  JR.  Shepley  for  the  plaintiff 
in  error. 

Mr.  James  0.  Broadhead,  contra. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

Art.  10,  sect.  14,  of  the  Constitution  of  Missouri,  adopted  in 
1865,  is  as  follows :  — 

u  The  General  Assembly  shall  not  authorize  any  county,  city,  or 
town  to  become  a  stockholder  in,  or  to  loan  its  credit  to,  any  com- 
pany, association,  or  corporation,  unless  two-thirds  of  the  qualified 
voters  of  such  county,  city,  or  town,  at  a  regular  or  special  election 
to  be  held  therein,  shall  assent  thereto." 

The  charter  of  the  city  of  Louisiana,  approved  March  12, 
1870,  contained  the  following  sections  as  sects.  8  and  9  of  art. 
8,  and  sect.  14  of  art.  7 :  — 

"  Sect.  8.  The  bonded  or  funded  debt  of  the  city  for  all  pur- 
poses, including  one  hundred  thousand  dollars  subscribed  (or  to  be 
lawfully  subscribed)  to  railroads  terminating  at  or  passing  through 
the  city  of  Louisiana,  shall  not  exceed  the  sum  of  two  hundred 
thousand  dollars :  Provided,  however,  that  said  debt  may  be  in- 
creased to  a  sum  not  exceeding  two  hundred  and  fifty  thousand 
dollars  in  all,  by  ordinance  or  ordinances  properly  passed  and  sub- 
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mitted  to  an  election  under  the  authority  of  the  city  council  of  all 
resident  taxpayers  of  the  city,  that  is  to  say,  of  all  adult  persons 
who  shall  have  been  assessed  and  actually  paid  a  tax  on  real  or 
personal  property  for  the  year  or  the  year  previous  to  the  year  in 
which  such  election  shall  be  held,  and  at  such  election  the  judges 
holding  the  same  shall  require  proof  of  the  payment  of  such  tax 
before  recording  the  vote  of  any  person  offering  to  vote  at  such 
election,  and  a  majority  of  all  the  legal  votes  cast  at  said  election 
shall  determine  the  question  for  or  against  such  ordinance. 

"  Sect.  9.  The  city  shall  have  power  to  subscribe  for  stock  in 
any  incorporated  railroad  company  connecting  with  the  city  of 
Louisiana,  or  give  a  bonus  to  any  institution  of  learning  by  sub- 
mitting an  ordinance  making  the  appropriation  or  authorizing  the 
issue  of  bonds  for  any  such  purpose  to  a  vote  of  the  qualified  voters 
(a*  provided  by  section  8)  of  the  city,  at  any  general  election  held 
in  the  city,  or  any  special  election  expressly  ordered,  at  which  elec- 
tion a  majority  of  the  votes  cast  shall  be  for  such  ordinance." 

"  Sect.  14.  The  city  shall  not  at  any  time  become  a  subscriber 
for  any  stock  in  any  corporation,  except  as  authorized  by  this  or 
some  other  act  of  the  General  Assembly,  but  said  city  may  by  ordi- 
nance appropriate  money  to  aid  in  opening  any  road  leading  to  the 
city,  or  in  other  improvements  within  the  city,  or  in  building  any 
bridge  within  two  miles  of  the  city,  and  which  may  be  deemed 
of  general  public  benefit  to  the  inhabitants  of  the  city :  Provided, 
however,  that  no  appropriation  shall  be  made  for  any  improvement 
beyond  the  limits  of  the  city,  unless  a  vote  be  taken  on  such  appro- 
priation at  some  general  election  or  special  election  ordered  for 
that  purpose,  and  a  majority  of  all  votes  polled  be  cast  in  favor  of 
that  appropriation.'9 

Under  the  authority  of  these  provisions  of  the  charter  the 
city  council,  on  the  10th  of  August,  1871,  passed  an  ordinance, 
sect.  1  of  which  is  as  follows :  — 

"  There  shall  be  an  election  held  at  the  several  places  in  each 
ward  for  the  holding  general  election  in  the  city  of  Louisiana  on 
the  fifth  day  of  September,  1871,  on  the  proposition  to  take  stock 
in  the  Clarksville  and  Western  Railroad  Company,  or  in  the 
Quincy,  Alton,  and  St.  Louis  Railroad  Company :  Provided,  the 
said  Quincy,  Alton,  and  St.  Louis  Railroad  Company  shall  cross 
the  Mississippi  River  and  make  its  southern  terminus  within  the 
corporate  limits  of  the  said  city  of  Louisiana,  at  such  place  as  may 
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be  agreed  upon  by  the  officers  of  said  Quincy,  Alton,  and  St, 
Louis  company  and  the  city  council  of  Louisiana,  to  an  amount 
not  to  exceed  fifty  thousand  dollars  ($50,000) ;  said  election  to  be 
conducted  by  the  same  judges  and  at  the  same  places  as  the  general 
election  held  on.  the  Tuesday  after  the  first  Monday  in  March,  1871, 
and  the  returns  to  be  made  and  certified  to  the  city  council  in  the 
same  manner  as  that  of  any  general  election." 

Other  sections  provided  for  the  payment  of  the  subscription 
in  bends,  and  for  the  form  of  the  ballots.  Sect.  4  provided 
that  if  on  counting  the  votes  it  appeared  that  two-thirds  of  the 
legal  votes  cast  at  the  election  were  in  favor  of  the  proposition 
a  subscription  might  be  made,  and  sect.  5  made  provision  for 
a  registration  of  the  voters  prior  to  the  day  of  the  election. 

The  Quincy,  Alton,  and  St.  Louis  Railroad  Company  was  an 
Illinois  corporation,  one  terminus  of  whose  road  was  on  the 
bank  of  the  Mississippi  River,  in  the  State  of  Illinois,  opposite 
the  city  of  Louisiana.  Before  the  day  of  election  a  full  regis- 
tration of  the  voters  of  the  city  was  made,  from  which  it  ap- 
peared that  there  were  three  hundred  and  fifty-six  qualified 
voters  then  in  the  city.  On  the  day  appointed  an  election  was 
held,  at  which  there  were  three  hundred  and  thirty-six  votes 
cast  in  favor  of  the  subscription  and  ten  against  it.  After- 
wards the  stock  was  subscribed  to  the  Quincy,  Alton,  and  St. 
Louis  company,  and  the  company  having  complied  with  the 
terms  and  conditions  of  the  subscription,  the  bonds  were  deliv- 
ered by  the  city,  amounting  in  the  aggregate  to  $50,000,  in  the 
following  form :  — 

"  Know  all  men  by  these  presents,  That  the  city  of  Louisiana, 

in  the  State  of  Missouri,  is  indebted  to ,  or  bearer,  in  the 

sum  of  one  thousand  dollars,  lawful  money  of  the  United  States  of 
America,  which  the  said  city  of  Louisiana  promises  to  pay  on  the 
second  day  of  October,  1891,  at  the  treasurer's  office  in  the  city  of 
Louisiana,  Mo.,  with  interest  thereon  at  the  rate  of  eight  per  cent 
per  annum,  payable  annually  on  the  first  day  of  January  in  each 
year,  upon  presentation  and  surrender  of  the  annexed  coupons,  us 
they  severally  become  due  and  payable.  This  bond  is  issued  by  the 
city  of  Louisiana,  under  authority  of  the  General  Assembly  of  the 
State  of  Missouri,  entitled  *  An  Act  to  amend  and  reduce  into  one 
the  several   acts  incorporating  the  city  of  Louisiana,'  approved 
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March  25,  1870 ;  also  an  ordinance  of  the  city  council  of  the  city 
of  Louisiana,  No.  628,  passed  Sept.  26,  1870. 

"  In  witness  whereof,  the  city  of  Louisiana  has  caused  its  seal  to 
be  hereto  affixed,  and  the  same  to  be  signed  by  the  mayor,  and 
countersigned  by  the  clerk  of  the  city  council,  at  the  city  of  Louis- 
iana, Mo.,  the  fourth  day  of  November,  in  the  year  of  our  Lord 
eighteen  hundred  and  seventy-one. 

[seal.]  u  Wm.  Parker, 

"  Mayor  of  City  of  Louisiana. 

Countersigned,  u  N.  H.  Griffith, 

"  Clerk  City  Council." 

The  city  paid  without  objection  the  first  instalment  of  in- 
terest as  it  fell  due,  but  since  that  time  has  been  in  default. 
This  suit  was  brought  on  seventy-nine  coupons,  past  due,  of 
which  the  plaintiff's  intestate  was  a  purchaser  for  value  before 
maturity  without  notice. 

Upon  this  state  of  facts  the  Circuit  Court  gave  judgment  for 
the  defendant,  and  to  reverse  that  judgment  this  writ  of  error 
has  been  brought. 

The  question  which  lies  at  the  foundation  of  this  case  is 
whether  the  legislature  of  Missouri  has,  by  a  valid  law,  author- 
ized the  city  of  Louisiana  to  subscribe  to  the  capital  stock  of 
the  Quincy,  Alton,  and  St.  Louis  Railroad  Company,  an  Illi- 
nois corporation.  It  is  conceded  that  if  there  was  no  such  law 
the  judgment  below  was  right.  It  is  also  conceded  that  such 
a  subscription  could  not  be  made  on  the  vote  of  a  majority  of 
the  taxpayers  of  the  city,  because  the  General  Assembly  is 
prohibited  by  the  Constitution  from  granting  authority  for  that 
purpose  except  upon  the  assent  of  two-thirds  of  the  qualified 
voters.  Neither  is  it  contended  that  the  qualified  voters,  whose 
vote  is  to  be  taken  under  sect.  9  of  the  charter,  are  not  the 
resident  taxpayers  specified  in  sect.  8 ;  but  the  claim  is  that, 
if  this  unconstitutional  provision  is  disregarded,  enough  can  be 
found  in  the  other  parts  of  the  sections  to  authorize  the  sub- 
scription. 

It  is  an  elementary  principle  that  the  same  statute  may  be 
in  part  constitutional  and  in  part  unconstitutional,  and  that  if 
the  parts  are  wholly  independent  of  each  other,  that  which  is 
constitutional  may  stand  while  that  which  is  unconstitutional 
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will  be  rejected.  "  But,"  as  was  said  by  Chief  Justice  Shaw, 
in  Warren  v.  Mayor  and  Aldermen  of  Charlestown  (2  Gray 
(Mass.),  84),  "if  they  are  so  mutually  connected  with  and  de- 
pendent on  each  other,  as  conditions,  considerations,  or  com- 
pensations for  each  other  as  to  warrant  a  belief  that  the 
legislature  intended  them  as  a  whole,  and  that,  if  all  could 
not  be  carried  into  effect,  the  legislature  would  not  pass  the 
residue  independently,  and  some  parts  are  unconstitutional,  all 
the  provisions  which  are  thus  dependent,  conditional,  or  con- 
nected must  fall  with  them."  The  point  to  be  determined  in 
all  such  cases  is  whether  the  unconstitutional  provisions  are  so 
connected  with  the  general  scope  of  the  law  as  to  make  it  im- 
possible, if  they  are  stricken  out,  to  give  effect  to  what  appears 
to  have  been  the  intent  of  the  legislature. 

It  is  contended  that,  with  a  proper  application  of  these  prin- 
ciples, sufficient  authority  for  this  subscription  can  be  found 
either  in  sects.  8  or  9,  art.  3,  or  sect.  14,  art.  7. 

As  to  sect.  8.  This  section  provides,  in  substance,  that  the 
bonded  or  funded  debt  of  the  city,  including  $100,000  sub- 
scribed or  lawfully  to  be  subscribed  to  railroads  terminating  at 
or  passing  through  the  city,  shall  not  exceed  $200,000  without 
the  assent  of  a  majority  of  the  resident  taxpayers,  but  that 
with  the  assent  of  the  taxpayers,  given  in  the  way  pointed  out, 
the  debt  may  be  increased  to  $250,000.  It  authorizes  no  sub- 
scription to  railroad  corporations,  but  recognizes  the  fact  that 
under  certain  circumstances  such  a  subscription  may  be  law- 
fully made,  and  limits  the  permanent  debt  to  be  incurred  for 
that  and  other  purposes  to  $200,000,  without  the  consent  of 
the  taxpayers,  and  to  $250,000,  with  their  consent  In  other 
words,  it  is  a  charter  provision  against  incurring  a  bonded  debt 
beyond  the  prescribed  amounts.  That  is  the  whole  scope  and 
effect  of  this  section. 

As  to  sect.  9.  This,  when  taken  in  connection  with  the 
requirements  of  the  Constitution,  cannot  be  construed  as  being 
of  itself  a  grant  of  authority  to  subscribe,  because  it  makes  a 
subscription  dependent  on  a  majority  vote  of  the  resident  tax- 
payers, while  the  Constitution  requires  the  assent  of  two-thirds 
of  the  qualified  voters.  In  the  construction  of  a  statute,  every 
word  is,  if  possible,  to  be  given  some  effect.     Nothing  is  to  be 
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stricken  out  if  it  can  be  avoided.  It  is  not  to  be  presumed 
that  the  legislature  intended  any  part  to  be  without  meaning. 
In  the  light  of  these  maxims  of  interpretation,  the  substantial 
object  of  this  section  evidently  was  to  limit  to  a  greater  extent 
than  had  been  done  by  the  Constitution  the  power  to  sub- 
scribe to  the  stock  of  railroad  companies  connecting  with  the 
city.  Under  the  Constitution,  a  two-thirds  vote  of  the  qualified 
voters,  taken  under  the  authority  of  law,  would  be  enough  ;  but 
under  the  charter,  the  two-thirds  vote  of  the  qualified  voters 
required  by  the  Constitution,  and  a  majority  vote  of  the  tax- 
payers, were  both  necessary.  The  charter  limitation  could  be 
repealed.  It  was  in  the  nature  of  a  legislative  regulation  which 
could  be  dispensed  with  whenever,  in  authorizing  a  particular 
subscription  or  otherwise,  the  legislature  should  so  declare. 
As  it  stands,  it  operates  as  a  charter  protection  to  the  tax- 
payers against  the  imposition  of  burdens  of  this  kind  by  the 
qualified  voters  alone,  but  of  itself  it  authorizes  no  subscription. 

Had  there  been  no  constitutional  restriction  put  on  the  legis- 
lature in  matters  of  this  kind,  the  language  employed  might 
have  been  susceptible  of  a  different  meaning ;  but  with  the  Con- 
stitution as  it  is,  the  entire  provision  as  to  the  majority  vote 
of  the  taxpayers,  to  which  the  legislature  evidently  attached 
special  importance,  must  be  stricken  out,  and  that  of  the  Con- 
stitution as  to  the  two-thirds  vote  of  the  qualified  voters  in- 
serted by  implication,  before  it  can  be  said  that  what  now 
appears  to  be  a  limitation  was,  in  fact,  a  positive  grant  of 
power.  We  are  clearly  of  the  opinion  that  this  cannot  be 
done  consistently  with  the  evident  purpose  of  the  law,  and,  as 
a  consequence,  that  no  authority  for  the  subscription  can  be 
found  in  this  section  of  the  charter. 

As  to  sect.  14,  art.  7.  This  clearly  gives  no  affirmative 
power  to  subscribe.  It  is,  in  effect,  nothing  more  than  a  pro- 
vision that  no  subscription  shall  be  made  unless  expressly  au-  . 
thorized  by  law,  which  is  but  an  enactment  of  what  had  before 
become  a  well-established  rule  of  decision.  It  authorized  ap- 
propriations of  money  for  the  purposes  specified,  on  a  majority 
vote  of  the  qualified  voters  at  a  general  or  special  election,  and 
it  recognized  the  fact,  which  is  no  longer  disputed,  that  the 
legislature  might  authorize  the  city,  in  a  proper  way,  to  become 
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a  subscriber  to  stock  in  some  corporations.     This  is  the  full 
extent  of  the  operation  of  that  section. 

These,  so  far  as  we  can  discover  from  the  record,  were  the 
only  provisions  of  law  relied  on  in  the  court  below  to  sustain 
the  subscription  for  the  payment  of  which  the  bonds  now  in 
question  were  issued.  In  this  court,  however,  it  is  contended 
that  power  to  make  the  subscription  may  be  found  in  sect.  17, 
chap.  63,  of  the  General  Statutes  of  Missouri,  of  1865,  taken 
in  connection  with  an  amendment  to  that  chapter,  adopted  as 
additional  sect.  52,  March  24,  1870.  Session  Acts,  pp.  89, 
90.  Upon  this  point  it  is  sufficient  to  say  that  the  Quincy, 
Alton,  and  St.  Louis  company  was  an  Illinois  corporation,  and 
under  sect.  17  authority  was  only  given  to  subscribe  to  the 
stock  of  companies  organized  under  the  laws  of  Missouri.  By 
the  amendment  of  1870  (sect.  52),  under  certain  circumstances, 
railroad  companies  of  other  States  might  extend  their  roads 
into  Missouri,  "  and  for  that  purpose  .  •  .  possess  and  exercise 
all  the  rights,  powers,  and  privileges  conferred  by  the  general 
laws  of  this  State  [Missouri]  upon  railroad  corporations  or- 
ganized thereunder ;  "  but  this  did  not  make  them  corporations 
"  organized  under  the  laws  of  Missouri."  If,  as  is  argued,  the 
foreign  corporation  got,  as  one  of  the  privileges  conferred  on  it 
by  this  law,  the  right  to  receive  municipal  subscriptions,  it 
was  of  no  practical  value  as  a  privilege  until  the  power  to  sub- 
scribe was  in  some  form  given  to  the  municipalities. 

It  is  of  no  importance  that  two-thirds  of  the  qualified  voters 
of  the  city  gave  their  assent  to  the  subscription  at  the  election 
which  was  called.  It  has  been  uniformly  held  that  until  the 
legislature  authorizes  an  election,  a  vote  of  the  people  cannot 
be  taken  which  will  bind  the  municipality  or  confer  upon  the 
municipal  authorities  the  power  to  make  such  a  subscription. 
The  legislative  authority  to  obtain  the  popular  assent  is  as 
%  essential  to  the  validity  of  the  election  as  it  is  to  the  sub- 
scription. 

Judgment  affirmed. 
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Jokes  v.  Van  Benthuysen. 

L  A  dealer  in  tobacco,  who  is  assessed  upon  his  sales  thereof  when  it  is  in  a 
bonded  warehouse,  is  not  liable  to  be  taxed  for  the  rerenue  stamps  re- 
quired to  be  affixed  thereto  before  the  removal  thereof,  unless  they  were 
at  the  time  of  such  sales  so  affixed,  whereby  they  entered  into  the  value 
of  the  tobacco  and  formed  a  part  of  the  price  thereof. 

2.  It  is  error  to  instruct  touching  the  law  applicable  to  facts  of  which  there  is 
no  evidence. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Assistant  Attorney- General  Smith  for  the  plaintiff  in 
error. 
Mr.  John  D.  Rouse  and  Mr.  William  Grant,  contra. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

Sidney  A.  Stockdale,  late  collector  of  internal  revenue  at 
New  Orleans,  was  sued  by  Van  Benthuysen  to  recover  a  tax 
illegally  exacted  of  him.  The  case  was  tried  by  a  jury,  and  a 
verdict  and  judgment  rendered  for  the  plaintiff  below.  Stock* 
dale  died  pending  the  suit,  and  this  writ  is  prosecuted  by  his 
executrix. 

The  facts  of  the  case,  as  presented  to  the  jury,  are  embodied 
in  a  short  bill  of  exceptions,  from  which  it  appears  that  the 
plaintiff  was  a  commission  merchant,  Whose  business  was  the 
sale  of  manufactured  tobacco  for  others ;  that  he  stood  charged 
on  the  books  of  the  assessor  of  that  district  with  sales  of 
tobacco  amounting  to  $1,256,000,  on  which  was  assessed  a 
tax  of  two  per  cent,  which  he  paid  to  the  collector  under 
protest. 

The  ground  of  this  protest  is  that  the  sales  so  made  by  him, 
as  shown  by  the  bill  of  exceptions,  *'  were  made  while  the 
tobacco  was  in  bond,  and  was  situated  in  the  bonded  ware- 
house ;  that  said  tax  was  assessed  and  collected  upon  the  value 
of  the  tobacco  and  upon  the  amount  of  stamps  which  by  law 
was  required  to  be  affixed  upon  the  same  before  it  was  released 
from  the  bonded  warehouse ;  that  the  value  of  the  tobacco  so 


88  Jones  v.  Van  Bbnthuysen.  [Sup.  Cfc. 

sold  was  $787,855.67,  and  the  amount  of  stamps  placed  upon 
said  tobacco  was  $468,144.33 ;  and  that  plaintiff,  as  a  com- 
mission merchant,  charged  his  commissions  as  against  his  prin- 
cipals, both  upon  the  value  of  the  tobacco  in  bond  and  upon 
the  amount  invested  in  said  stamps ;  that  the  special  tax  was 
assessed  and  collected  upon  both  the  value  of  the  tobacco  and 
the  amount  of  the  stamps." 

The  court  refused  to  charge  that  the  tax  on  the  sales  made 
by  plaintiff  was  properly  assessed  by  the  defendant  on  the 
gross  amount  of  them,  namely,  $1,256,000 ;  but  the  jury  was 
instructed  that  the  special  tax  of  two  per  cent  upon  the 
amount  of  sales  of  dealers  in  tobacco  could  not  properly  be 
collected  upon  the  stamps  which  were  required  to  be  affixed 
upon  the  tobacco  in  bond,  and  that  to  the  extent  of  the 
tax  upon  the  stamps,  which  plaintiff  had  paid,  he  was  entitled 
to  recover. 

The  act  of  July  20,  1868,  c.  186,  under  which  these  taxes 
were  assessed,  enacts  that  "dealers  in  tobacco,  whose  annual 
sales  exceed  $100,  and  do  not  exceed  $1,000,  shall  each  pay 
$5,  and  when  their  annual  sales  exceed  $1,000,  shall  pay  in 
addition  $2  for  each  $1,000  in  excess  of  $1,000.  Every  person 
whose  business  it  is  to  sell,  or  offer  for  sale,  manufactured 
tobacco,  snuff,  or  cigars  shall  be  regarded  as  a  dealer  in  to- 
bacco."    15  Stat.  125,  152. 

Undoubtedly  this  statute  only  intended  to  impose  a  tax 
upon  the  sales  of  tobacco,  and  if  the  dealer  was  also  the 
owner  of  stamps  to  be  used  in  paying  the  duties  on  tobacco, 
he  could  sell  them  separately  in  any  quantity,  without  being 
liable  to  a  tax  for  such  sales.  When  unattached  to  the 
tobacco  they  do  not  enter  into  its  value,  and  they  can  be 
bought  and  sold  at  their  face  value  as  an  independent  com- 
modity, to  be  used  when  and  wherever  the  purchasers  choose 
to  do  so.  For  such  sales  no  tax  is  imposed  upon  the  seller  or 
the  buyer. 

On  the  other  hand,  we  are  of  opinion  that  when  they  are 
once  attached  to  the  tobacco  and  cancelled,  and  can  never  be 
lawfully  used  again,  they  cease  to  have  any  separate  and  inde- 
pendent value,  and  that  which  they  had  previously  has  become 
merged  into  that  of  the  tobacco.     All  subsequent  sales  are 
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made  upon  the  basis  of  the  increased  value  the  tobacco  has 
acquired  by  the  payment  of  the  stamp  duty,  and  can  never  be 
estimated  apart  from  this. 

It  would  seem  to  follow  from  this  that  if  the  stamps  for 
which  the  plaintiff  was  charged  by  the  collector  were  not 
affixed  to  the  tobacco  at  the  time  he  made  the  sale,  no  tax 
should  be  charged  to  him  for  that  value.  On  the  other  hand, 
if  the  stamps  were  affixed  at  the  time  of  the  sale,  they  then 
entered  into  the  value  of  the  tobacco  purchased,  and  the  broker 
who  made  the  sale  should  be  taxed  on  the  price  of  the  tobacco 
as  it  was  sold. 

In  the  case  before  us  it  is  stated  that  the  aggregate  sum  of 
11,256,000  of  sales  on  which  plaintiff  paid  the  tax  was  made 
up  of  a  vast  number  of  separate  sales,  during  a  period  running 
from  April,  1869,  to  January,  1872,  of  which  he  made  monthly 
reports  to  the  assessor.  It  is  obvious  that  the  owner  of  the 
tobacco  in  a  bonded  warehouse  might  have  sold  it  without  any 
stamps  on  it,  as  the  law  did  not  require  the  stamps  to  be  af- 
fixed until  it  was  about  to  be  removed.  And  we  see  no  reason 
why  a  single  lot  of  tobacco  might  not  be  sold  several  times 
before  it  came  to  a  purchaser  who  wished  to  take  it  out  of  the 
warehouse,  when  for  the  first  time  the  stamps  would  be  at- 
tached. For  such  sales  as  this  no  tax  could  be  rightfully 
assessed  for  the  value  of  the  stamps.  After  the  stamps  were 
attached  their  value  necessarily  constituted  part  of  the  price 
for  which  the  tobacco  sold,  and  for  this  price  the  dealer  should 
be  taxed. 

It  follows  that,  in  deciding  the  liability  of  the  plaintiff  to 
taxation  on  these  sales,  it  is  important  to  know  in  the  case  of 
each  sale  whether  the  stamps  had  been  affixed  to  the  tobacco 
at  the  time  of  the  sale  or  not. 

There  is  in  the  bill  of  exceptions  nothing  which  enables  us 
to  ascertain  this  fact,  nor  from  which  the  jury  could  ascertain 
it  The  language  of  the  bill  of  exceptions  is  that  the  sales  of 
tobacco  for  which  the  disputed  tax  was  collected  "  were  made 
when  the  tobacco  was  in  bond,  and  was  situated  in  the  bonded 
warehouse,"  but  not  a  word  to  show  whether  the  stamps  had 
then  been  affixed  to  the  tobacco  or  not. 

Under  these  circumstances  we  do  not  think  the  court  was 
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authorized  to  charge  that,  "  if  the  jury  found  as  a  fact  that 
such  tax  had  been  levied  and  collected  from  plaintiff,  not  only 
upon  the  proceeds  of  tobacco  sold  in  bond,  but  upon  the 
amount  of  stamps  required  to  be  affixed  upon  such  tobacco 
before  it  could  be  delivered  from  the  bonded  warehouse,"  that 
to  the  extent  of  that  sum  plaintiff  was  entitled  to  recover. 

The  right  to  recover  did  not  depend  upon  the  amount  of 
stamps  required  to  enable  the  tobacco  to  be  taken  out  of  the 
warehouse,  or  that  might  have  been  affixed  long  after  the  sale, 
but  itjjon  whether  said  stamps  were  affixed  to  the  tobacco  at 
the  time  of  the  sale,  and,  therefore,  entered  into  the  purchase 
price. 

Judgment  reversed,  with  directions  to  grant  a  new  trial. 


Boogheb  v.  Insurance  Company. 

1.  Qu&rc,  Does  the  act  of  June  1,  1872,  c.  255  (17  Stat.  196;  Rer.  Stat.,  sect. 
IIOT  mi  914),  authorize  the  review  here  of  an  action  at  law,  wherein,  pursuant  to 
!  fiOf  Iso                    tne  Pract*ce  °f  tne  courts  of  the  State  in  which  the  Circuit  Court  was  held, 

the  facts  were  found  by  a  referee. 

2.  Sect.  700  of  the  Revised  Statutes  is  the  only  enactment  providing  for  the 
review  here  of  a  civil  cause  where  an  issue  of  fact  has  been  tried  in  the 
Circuit  Court  otherwise  than  by  a  jury. 

8.  The  Practice  Act  of  Missouri  declares  that  a*n  issue  of  fact  in  any  action  may, 
upon  the  written  consent  of  the  parties,  be  referred.  Where,  therefore,  the 
record  states  that,  after  a  case  was  called  for  trial  and  a  jury  sworn  to  try 
the  issue  joined,  a  juror  was,  by  "consent  of  parties,"  withdrawn  and  the 
case  referred  to  A.,  this  court  must  assume  that  such  consent,  as  weU  as 
that  to  waive  a  jury,  was  in  writing. 

4.  In  order  to  give  this  court  jurisdiction  to  determine  whether  the  facts  found 
by  the  referee,  and  confirmed  by  the  court  below,  are  sufficient  to  support 
the  judgment,  they  must  be  treated  as  the  finding  of  the  court.  Other- 
wise, there  has  not  been  such  a  judicial  determination  of  them  as  to  make 
them  conclusive  here. 

6.  The  ruling  that  where  any  portion  of  the  charge  to  the  jury  is  correct,  an 
exception  to  the  entire  charge  will  not  be  sustained,  reaffirmed,  and  held  to 
be  applicable  to  a  general  exception  taken  to  the  report  of  a  referee. 

6.  A  bond  executed  Dec.  22, 1871,  to  an  insurance  company  by  B.,  its  agent,  and 
conditioned  for  the  faithful  discharge  of  his  duties,  contains  a  provision 
that  it  shall  continue  and  remain  in  force  so  long  as  he  "shall  be  the  agent 
of  said  company,  whether  under  his  existing  appointment  or  any  future 
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one/'  and  until  all  liabilities  on  his  part,  by  reason  of  such  agency,  "  shall 
hare  been  discharged."  Dec.  23, 1873,  a  new  contract  entered  into  between 
the  company  and  B.,  whereby  the  latter  was  appointed  agent,  changes  the 
rate  of  his  commissions  and  contains  the  following  clause :  "  This  contract 
abrogates  all  former  ones,  so  far  as  new  business  is  concerned."  Held,  that 
•    the  bond  of  Dec.  22, 1871,  was  not  abrogated  thereby. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

This  was  an  action  by  the  New  York  Life  Insurance  Com- 
pany against  Davis  R.  Boogher  and  his  sureties,  upon  a  bond 
executed  by  them  Dec.  22, 1871,  and  conditioned  as  follows :  — 

M  Whereas  the  above  bounden  Davis  R.  Boogher  has  been  ap- 
pointed by  said  company  as  their  agent  for  the  purpose  of  procur- 
ing applications  for  life  insurance,  and  performing  such  other  duties 
in  connection  therewith  as  may  be  intrusted  to  him :  Now,  if  the 
said  Davis  R.  Boogher  shall  pay  or  hand  over  all  moneys  belonging 
to  said  company  which  shall  at  any  time  be  received  by  him,  or  for 
which  he  shall  be  liable,  whether  the  same  shall  be  or  shall  have 
been  received  by  him  personally  and  solely,  or  by,  through,  or  to- 
gether with  any  co-partner,  co-agent,  sub-agent,  or  other  person, 
including  all  moneys  so  received  prior  to  the  date  of  this  instru- 
ment (if  any  such  there  be),  as  well  as  that  received  thereafter,  as 
also  all  moneys  which  he  now  owes,  or  hereafter  may  owe,  said  com- 
pany, either  on  account  of  advances  to  him  or  otherwise,  and  shall 
faithfully  discharge  his  duties  as  said  agent,  then  this  obligation 
shall  be  void,  otherwise  to  remain  in  full  force  and  effect.  It  being 
understood  and  agreed  that  this  obligation  shall  not  be  annulled  or 
revoked  without  the  consent  of  the  above-named  company,  but 
shall  be  and  remain  in  force  as  long  as  said  Davis  R.  Boogher  shall 
continue  to  be  the  agent  of  said  company,  whether  under  his  exist- 
ing appointment  or  any  future  one,  and  whether  such  present  or 
future  agency  be  sole,  or  whether  said  Davis  R.  Booghqr  be  joined 
with  any  other  person  or  persons,  and  until  all  transactions  under 
such  agency  shall  have  been  finally  adjusted  and  settled,  and  all 
liabilities  of  said  Davis  R.  Boogher  by  reason  thereof  shall  have 
been  discharged.91 

Boogher  was  at  that  time  employed  by  the  company  as  so- 
liciting agent  under  a  contract  of  appointment  dated  Oct.  27, 
1871,  which  took  effect  November  1  of  that  year.  The  con- 
tract, after  minutely  prescribing  his  duties  and  the  rate  of 
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commission  to  be  allowed  upon  premiums  on  policies  of  insur- 
ance effected  by  or  through  him,  provides  for  his  discharge  as 
agent  and  the  forfeiture  of  his  right  to  commissions  on  renew- 
als in  the  event  of  any  dereliction  of  duty.  A  new  contract 
of  appointment,  made  Dec.  23, 1873,  differs  from  the  preceding 
one  as  to  the  rate  of  commissions  allowed,  and  contains  the 
following :  — 

'•14.  The  commissions  as  above  subject  to  the  stipulations 
and  limitations  herein  contained,  shall  continue  to  be  paid  to  the 
said  agent,  or  in  case  of  his  death,  to  his  personal  representatives, 
foi  the  term  of  ten  years  from  the  date  of  each  -policy,  provided  he 
shall  continue  to  act  exclusively  for  said  company  for  term  of  five 
years ;  but  in  case  said  agent  shall  be  discontinued  for  cause  by  said 
company,  then  all  commissions  which  would  accrue  to  him  under 
this  or  any  former  contract  shall  be  forfeited  to  said  company  un- 
conditionally." 

"  15.  This  contract  abrogates  all  former  ones,  so  far  as  new  busi- 
ness is  concerned." 

The  breach  of  the  condition  of  the  bond  alleged  was,  that 
Boogher  misappropriated  funds  of  the  company  amounting  to 
$1,400. 

The  defendants  traversed  the  breach,  and  claimed  as  a  special 
defence,  that  as  the  acts  complained  of  related  to  new  business 
transacted  after  the  date  of  the  second  appointment,  the  bond 
was  abrogated,  and  that  they  were  therefore  released  from  lia- 
bility thereunder. 

Boogher  filed  a  separate  answer  by  way  of  counter-claim  for 
$6,000  damages,  alleging  that  the  company  had  broken  the 
contract  of  Dec.  23,  1873,  by  refusing  to  permit  him  to  collect 
the  premiums  on  insurances  effected  by  him,  and  by  refusing  to 
perform  the  contract  on  its  part,  or  to  pay  him  according  to  its 
terms. 

The  company  denied  any  breach  on  its  part  of  the  contract  of 
employment,  and  alleged  that  Boogher,  prior  to  the  institution 
of  the  suit,  had  been  discharged  for  cause,  and  that,  therefore, 
all  his  rights  to  commissions  were  unconditionally  forfeited. 

By  the  act  to  regulate  practice  in  civil  cases  in  Missouri,  "  all 
or  any  of  the  issues  of  fact  in  the  action  may  be  referred,  upon 
the  written  consent  of  the  parties."     Wag.  Stat.  1041,  sect. 
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17;  Gen.  Stat.  169,  sect.  17.  "All  testimony  taken, before 
referees  shall  be  reduced  to  writing,  and  if  either  party  shall 
except  to  the  competency  of  a  witness,  or  the  admission  or  ex- 
clusion of  evidence,  or  any  other  matter  to  which  exceptions 
may  be  taken,  the  referees,  if  required,  shall  state  the  particu- 
lars of  the  exceptions  in  their  report."  Wag.  Stat.  148,  sect. 
39.  "  The  referees  shall,  in  all  cases,  report  .  .  .  showing 
the  .  .  .  proceedings  had,  and  return  the  same,  together  with 
the  testimony  taken,  to  the  court."  Id.,  sect.  40.  "  All  ex- 
ceptions to  the  report  .  .  .  shall  be  in  writing,  and  filed  within 
four  days,  in  term,  after  the  report  is  filed.  .  .  ."  Id.,  sect.  41. 
**  If  exceptions  are  allowed,  the  matter  may  again  be  referred, 
with  instructions,  if  necessary ;  but  if  the  report  is  confirmed 
|  by  the  court,  judgment  shall  be  rendered  thereon  in  the  same 

|  manner  and  with  like  effect  as  upon  a  special  verdict."     Id., 

I  sect.  42. 

In  this  case  the  record  shows  the  following  entry :  "  Now 
come  the  parties  by  their  attorneys,  .  .  .  and  this  cause  being 
regularly  called  for  trial,  and  both  parties  being  ready,  it  is 
ordered  that  a  jury  come ;  and  thereupon  comes  said  jury,  to 
wit,  .  .  .  twelve  good  and  lawful  men,  duly  sworn  and  impan- 
elled well  and  truly  to  try  the  issues  joined  herein ;  and  now, 
by  consent  of  parties,  it  is  ordered  that  a  juror  be  withdrawn, 
and  said  juror  being  withdrawn,  it  is  ordered  that  this  cause 
be  referred  to  Amos  M.  Thayer  for  final  report,  subject,  how- 
ever, to  exceptions."  Under  this  order  the  referee  tried  the 
cause  and  made  his  report,  stating  the  issues  tried  and  his  find- 
!  ings  of  fact  and  law  thereon.     The  testimony  was  returned 

|  with  the  report,  and  certain  exceptions  taken  before  him  were 

!  noted  in  the  return.     The  defendants  appeared  in  court  and 

objected  to  the  confirmation  of  the  report,  filing  twenty-two 
separate  exceptions,  most  of  which  were  to  the  effect  that  the 
findings  of  fact  were  not  sustained  by  the  evidence.  The  others 
were  as  follows :  "4.  The  conclusions  of  said  referee  in  said  re- 
port are  not  sustained  by  his  findings  of  fact  therein.  5.  Said 
report  is  erroneous  and  not  in  accordance  with  law.  ...  8.  The 
referee  erred  in  finding  fohat  the  special  plea  of  release  in  the 
answers  herein  had  not  been  sustained.  ...  15.  The  referee 
erred  in  admitting  the  accounts  mentioned  in  the   report  as 
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evidence  against  the  defendants.  16.  The  referee  erred  in 
admitting  incompetent  and  irrelevant  testimony  in  favor  of 
plaintiff.  ...  19.  The  referee  erred  in  admitting  in  evidence 
a  note  of  $1,000,  dated  Oct.  8,  1873." 

Upon  the  hearing  by  the  court  the  evidence  was  read  to- 
gether with  the  report,  and,  after  argument,  the  exceptions 
were  overruled  as  a  whole.  To  this  the  defendants  excepted 
generally.  A  new  trial  was  then  moved  for,  and  overruled. 
To  this  another  exception  was  noted.  The  court  made  the 
following  order  and  finding:  — 

"  Now  come  the  said  parties  by  their  attorneys,  .  .  .  and 
the  exceptions  to  the  referee's  report  herein  being  submitted 
to  the  court,  and  the  same  having  been  duly  considered,  it  is 
ordered  that  said  exceptions  be  overruled,  and  that  the  report 
of  the  referee  be  and  the  same  is  hereby  confirmed  and  ap- 
proved, and  thereupon  this  cause  is  submitted  to  the  court 
upon  the  pleadings  and  the  report  of  said  referee,  on  consid- 
eration whereof  the  court  finds  that  the  defendant  Davis  R. 
Boogher,  is  indebted  to  the  plaintiff  by  reason  of  the  breaches 
of  the  writing  obligatory  sued  upon  in  the  sum  of  twelve  hun- 
dred and  seventeen  dollars  and  fifty-two  cents." 

Judgment  was  thereupon  rendered  against  the  defendants 
for  the  penalty  of  the  bond  sued  on,  to  be  discharged  upon  the 
payment  of  said  sum  and  costs  of  suit. 

A  bill  of  exceptions  was  then  taken,  which  sets  forth  the  re- 
port of  the  referee,  the  testimony  before  him  with  the  objections 
noted,  the  exceptions  to  the  report,  the  exception  to  the  order 
confirming  it,  the  motion  for  a  new  trial,  the  order  overruling 
it,  and  the  exception  thereto. 

The  defendants  sued  out  this  writ,  and  assign  for  error: 
44 1.  That  the  referee  erred  in  finding  in  favor  of  the  defendant 
in  error,  on  the  counter-claim  of  Boogher,  and  the  court  erred 
in  confirming  the  finding.  2.  The  undisputed  facts  in  the 
case,  established  by  the  testimony  of  the  defendant  in  error, 
fail  to  support  the  finding  of  the  referee,  that  Boogher  was 
discharged  for  good  cause,  because  of  an  4  unauthorized  deten- 
tion of  plaintiff's  funds,'  and  the  eourt  erred  in  confirming 
that  finding.  8.  The  pleadings  of  the  defendant  in  error  are 
not  supported  by  any  evidence;  and,  4.  The  special  plea  of 
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discharge  was  fully  sustained,  as  appears  by  the  pleadings  and 
findings  of  the  referee,  and  the  court  erred  in  not  rendering 
judgment  for  plaintiffs  in  error  thereon." 

Mr.  Shepard  Barclay  and  Mr.  Linden  Kent  for  the  plaintiffs 
in  error. 
Mr,  Frederick  N.  Judson,  contra. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

It  is,  to  say  the  least,  doubtful  whether  cases  tried  in  the 
circuit  courts  by  a  referee,  in  States  where  such  a  practice 
exists,  can  be  reviewed  here.  While,  since  the  act  of  1872, 
c  255  (17  Stat.  196,  now  sect.  914,  Rev.  Stat.),  the  practice, 
pleadings,  and  forms  and  modes  of  proceedings  in  civil  causes, 
other  than  equity  and  admiralty  causes,  in  the  circuit  and  dis- 
trict courts,  must  conform,  as  near  as  may  be,  to  the  practice, 
pleadings,  and  forms  and  modes  of  proceeding  existing  at  the 
time  in  like  causes  in  the  courts  of  record  of  the  State  within 
which  such  circuit  or  district  courts  are  held,  the  review  of  a 
case  in  this  court  is  regulated  by  the  acts  of  Congress  and  not 
by  the  laws  of  the  States.  This  was  decided  in  United  States 
v.  King  (7  How.  833),  where  the  precise  question  arose  under 
the  act  of  1824,  c.  181,  regulating  the  practice  of  the  courts  of 
the  United  States  in  the  district  of  Louisiana.  4  Stat.  62.  The 
Seventh  Amendment  to  the  Constitution  provides  that  "  no  fact 
tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court  of 
the  United  States,  than  according  to  the  rules  of  the  common 
law.''  The  Judiciary  Act  of  1789,  c.  20,  sect.  12  (1  Stat.  80), 
provided  that  the  trial  of  issues  of  fact  in  the  circuit  courts 
should  in  all  suits,  except  those  of  equity  and  of  admiralty  and 
maritime  jurisdiction,  be  by  jury ;  but  it  has  always  been  held 
that  if  the  parties  waived  a  jury  a  judgment  after  trial  by  the 
court  would  not  be  erroneous.  Kearney  v.  Case,  12  Wall.  275. 
Such  a  judgment,  however,  would  not  be  reviewable  here, 
because,  as  was  said  by  Mr.  Chief  Justice  Taney,  in  Campbell 
v.  Boyreau  (21  How.  223),  "  if,  by  agreement  of  parties,  the 
questions  of  fact  in  dispute  are  submitted  for  decision  to  the 
judge  upon  the  evidence,  he  does  not  exercise  judicial  authority 
in  deciding,  but  acts  rather  in  the  character  of  an  arbitra- 
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tor.  .  .  .  And  as  this  court  cannot  regard  facts  found  by  the 
judge  as  having  been  judicially  determined  in  the  court  below, 
there  are  no  facts  before  us  upon  which  questions  of  law  may 
legally  and  judicially  have  arisen  in  the  inferior  court,  and  no 
questions,  therefore,  open  to  our  revision  as  an  appellate  tribu- 
nal." To  get  rid  of  this  difficulty  and  give  parties  the  right 
of  review  here,  if  they  submitted  their  issues  to  a  trial  by  the 
court,  the  act  of  1865,  c.  86,  sect.  4  (13  Stat.  501 ;  Rev.  Stat., 
sects.  649,  700),  was  passed.  In  this  way  it  was  provided  that 
issues  of  fact  in  civil  cases  in  the  Circuit  Court  might  be  tried 
and  determined  by  the  court,  without  the  intervention  of  a  jury, 
"  whenever  the  parties,  or  their  attorneys  of  record,  file  with 
the  clerk  a  stipulation  in  writing  waiving  a  jury.  The  finding 
of  the  court  upon  the  facts  .  .  .  shall  have  the  same  effect  as 
the  verdict  of  a  jury."  Provision  was  also  made  for  presenting 
for  review  here  by  bill  of  exceptions  the  rulings  of  the  court 
in  the  progress  of  the  trial,  and,  when  the  finding  was  special, 
for  extending  the  review  to  the  determination  of  the  sufficiency 
of  the  facts  found  to  support  the  judgment. 

The  doubt  we  have  is  whether  the  act  of  1872  enlarged  the 
existing  modes  of  subjecting  cases  to  review  here.  There  is 
no  express  provision  of  that  kind,  and  on  its  face  the  act  is 
confined  to  the  practice,  pleadings,  and  modes  of  proceedings  in 
the  circuit  and  district  courts.  Any  allusion  to  a  review  here 
seems  to  have  been  studiously  avoided.  The  act  of  1865  was 
not  repealed.  On  the  contrary,  that  act,  as  well  as  the  one 
of  1872,  was  brought  into  the  Revised  Statutes,  and  it  is  now, 
as  sect.  700,  the  only  statute  which  provides  for  a  review 
here  of  cases  where  an  issue  of  fact  in  a  civil  cause  has  been 
tried  in  the  Circuit  Court  otherwise  than  by  a  jury. 

This  objection  was  not  raised  in  the  argument,  and  its  final 
determination  may  perhaps  with  propriety  be  postponed,  as,  if 
the  trial  before  the  referee  is  treated  as  a  trial  by  the  court, 
we  think  the  judgment  must  be  affirmed.  In  Kearney  v.  Case 
(mprd),  it  was  held  that  unless  there  was  a  written  stipulation 
of  the  waiver  of  a  jury  filed  with  the  clerk,  there  could  be  no 
review  here  of  a  case  tried  by  the  court.  Such  a  stipulation 
in  writing  is  a  prerequisite  to  our  right  to  re-examine.  We 
said,  however,  in  that  case  (p.  283),  if  it  affirmatively  appeared 
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in  any  part  of  the  record  proper  that  such  a  writing  was  made 
and  filed  by  the  parties,  we  might  take  jurisdiction,  even 
though  the  stipulation  itself,  or  a  copy  of  it,  should  not  be  sent 
up  with  the  transcript. 

It  nowhere  expressly  appears  in  this  case  that  a  stipulation 
was  filed,  but  inasmuch  as  an  action  of  this  kind  could  not, 
under  the  Practice  Act  of  Missouri,  be  referred  without  the 
written  consent  of  the  parties,  and  this  was  referred  by  con- 
sent, we  think  we  must  assume  that  a  consent  was  given  in 
such  form  as  to  authorize  what  was  done  under  it.  The  with- 
drawal of  a  juror  after  the  trial  was  begun  and  the  consent  to 
a  reference  necessarily  implied  a  waiver  of  a  jury;  and  as  this 
consent  to  be  available  must  have  been  in  writing,  it  follows 
that  the  waiver  which  flowed  from  the  consent  was  also  in 
writing.  We  think,  therefore,  it  sufficiently  appears  that  the 
stipulation  which  the  act  of  Congress  requires  was  entered 
into. 

We  have  often  held  that  the  act  of  1865  (sects.  649,  700, 
Rev.  Stat.)  does  not  permit  us  to  consider  the  effect  of  the  evi- 
dence in  the  case,  but  only  to  determine  whether  the  facts 
found  on  the  trial  below  are  sufficient  to  support  the  judgment, 
and  to  pass  on  the  rulings  of  the  court  in  the  progress  of  the 
trial  presented  by  a  bill  of  exceptions.  For  all  the  purposes 
of  our  review  the  facts  as  found  and  stated  by  the  court  below 
are  conclusive.  The  AbboUford,  98  U.  S.  440,  and  the  cases 
there  cited.  Neither  can  we  consider  this  case  unless  the  facts 
found  by  the  referee,  when  confirmed  by  the  court,  are  treated 
as  the  finding  of  the  court.  In  that  way  alone  can  it  with  pro- 
priety be  said  that  the  facts  have  been  determined  judicially 
by  the  court,  so  as  to  be  made  the  foundation  of  a  review  her** 
of  the  questions  of  law  properly  raised  on  them  in  the  record. 

Upon  the  facts  as  found  and  reported  there  can  be  no  doubt 
of  the  correctness  of  the  judgment.  Indeed,  no  complaint  is 
made,  by  an  assignment  of  error  or  otherwise,  on  that  account. 
This  brings  us  to  a  consideration  of  the  bill  of  exceptions,  and 
the  only  exceptions  which  we  there  find  to  the  rulings  of  the 
court  are  :  1,  To  the  overruling  of  the  objections  to  the  referee's 
report ;  and,  2,  to  the  order  overruling  the  motion  for  a  new 
trial.     We  have  many  times  decided  that  the  rulings  of  the 

VOL.  XIII.  7 


98  Boogher  v.  Insurance  Co.  [Sup.  Ct 

circuit  courts  on  motions  for  a  new  trial  are  not  reviewable 
here  on  writ  of  error.  Railway  Company  v.  Twombly,  100  U.  S. 
78.  The  whole  case,  therefore,  turns  on  the  exception  to  the 
overruling  of  the  objections  to  the  report.  This  exception  is 
a  general  one,  to  the  single  order  overruling  the  twenty-two 
specific  objections  as  a  whole.  We  have  uniformly  held  that 
"if  a  series  of  propositions  is  embodied  in  instructions  (to  the 
jury),  and  the  instructions  are  excepted  to  in  a  mass,  if  any  one 
of  the  propositions  is  correct  the  exception  must  be  overruled." 
Johnston  v.  Jones,  1  Black,  209 ;  Rogers  v.  The  Marshal,  1  Wall. 
644 ;  Harvey  v.  Tyler,  2  id.  328 ;  Lincoln  v.  Claflin,  7  id.  132; 
Beaver  v.  Taylor,  93  U.  S.  46.  The  same  rule  should  be  ap- 
plied to  cases  of  this  kind.  Here  are,  so  to  speak,  a  series  of 
propositions  in  respect  to  the  report  of  the  referee.  They  were 
overruled  and  excepted  to  in  a  mass.  If  one  of  the  propositions 
was  correct,  therefore,  the  exception  will  not  be  good.  The 
party  should,  by  his  exception,  direct  the  attention  of  the 
court  to  the  specific  proposition  or  propositions  on  which  he 
relies,  and  separate  it  or  them  from  the  rest. 

Among  the  objections  to  the  report  included  in  the  general 
exception  are  many  relating  to  the  sufficiency  of  the  evidence 
to  support  the  findings.  These  cannot  be  re-examined  here. 
But  if  we  consider  the  action  of  the  court  on  the  objections  to 
the  sufficiency  of  the  evidence  as  not  included  in  the  general 
exception,  the  difficulty  is  not  removed,  because  the  five  re- 
maining objections  embrace  separate  matters.  Some  of  them 
are  confessedly  not  well  taken,  and  have  not  been  mentioned 
here,  either  in  the  argument  or  assignment  of  errors.  Only  one 
is  relied  on,  and  that  the  eighth,  which  is  to  the  effect  that  the 
referee  erred  in  finding  that  the  special  plea  of  release  had  not 
been  sustained.  This,  taken  in  connection  with  the  pleadings, 
raises  the  question  whether  the  legal  effect  of  the  second  agree- 
ment between  the  parties,  which  was  in  writing  and  set  forth 
in  the  complaint,  was  to  cancel  and  discharge  the  bond  sued 
on.  We  have  no  hesitation  in  saying  that  it  did  not.  The 
bond  was  not  one  of  the  agreements  which  that  instrument 
abrogated. 

This  disposes  of  the  case,  and  leads  to  an  affirmance  of  the 

judgment. 

Judgment  affirmed. 
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National  Bank  v.  Whitney. 

1.  A  national  bank  may  enforce  against  'the  mortgagee  and  parties  claiming 

under  him  with  notice  a  mortgage  of  lands  executed  to  it  as  collateral 
security  for  his  then  existing  indebtedness  to  it,  and  such  as  he  might  there- 
after incur. 

2.  An  objection  to  the  taking  of  such  a  mortgage  as  security  for  future  ad-      j&i-^^f/ 

ranees  can  only  be  urged  by  the  United  States.  /$<?-  Vf 

8.  In  New  York,  a  mortgage  for  a  past  indebtedness,  if  taken  without  notice  of  '          ' 

one  for  an  indebtedness  to  be  subsequently  incurred,  has  precedence,  if  it  108    88 

be  first  recorded.  jjj  |j* 

4.  Costs  are  not  payable  out  of  the  fund  in  controversy.  "* 

Error  to  the  Supreme  Court  of  the  State  of  New  York. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Theodore  Bacon  for  the  plaintiff  in  error. 

Mr,  W.  Harris  Bay,  contra. 

• 

Ma.  Justice  Field  delivered  the  opinion  of  the  court. 

It  appears  from  the  record  that  the  defendant  Whitney, 
some  time  previously  to  1871,  executed  to  Maria  Crocker  a 
mortgage  upon  certain  real  property  situated  in  the  county 
of  Genesee,  in  the  State  of  New  York,  to  secure  an  indebt- 
edness to  her ;  that  in  a  suit  brought  for  that  purpose  the .  * 
mortgage  was  foreclosed  and  a  decree  entered  for  the  sale 
of  the  premises ;  that  such  sale  was  had,  and  the  amount 
received  satisfied  the  debt  and  left  a  surplus  of  over  $3,800, 
which  was*  paid  into  court.  The  present  controversy  is  be- 
tween subsequent  mortgagees  and  judgment  creditors  for  this 
surplus. 

On  the  12th  of  January,  1871,  Whitney  executed  a  mort- 
gage upon  the  same  premises  to  the  National  Bank  of  Genesee, 
providing  in  terms  for  the  payment  of  $5,000,  one  year  from  its 
date,  with  interest,  but  declaring  that  it  was  made  as  collateral 
security  for  the  payment  of  all  notes  which  the  bank  held  at 
the  time  against  him,  and  for  his  other  indebtedness  then  due 
or  thereafter  to  become  due.  This  mortgage  was  recorded  on 
the  19th  of  September,  1872.  It  subsequently  appeared  from 
an  examination  of  the  accounts  between  the  parties  that  his 
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indebtedness  at  the  date  of  the  mortgage  was  $3,200,  and  that 
this  was  paid  before  Sept.  16,  1872. 

On  this  last  day  Whitney  executed  two  other  mortgages 
upon  the  same  property,  one  to  Homer  Bostwick  and  the  other 
to.  Edward  McCormick.  The  one  to  Bostwick  was  executed  as 
security  for  the  payment  of  liabilities  and  indebtedness  which 
already  had  been  or  might  thereafter  be  incurred  by  him  on 
account  of  Whitney,  either  by  indorsement  or  otherwise,  to  an 
amount  not  exceeding  82,500.  This  mortgage  was  recorded  at 
noon  on  the  day  of  its  execution.  The  amount  of  the  liability 
subsequently  incurred  by  Whitney  to  Bostwick  exceeded  the 
sum  named.  The  mortgage  to  McCormick  was  executed  as 
security  for  similar  liabilities  and  indebtedness  which  might  be 
incurred  by  him  for  Whitney,  to  an  amount  not  exceeding 
$1,500,  and  was  recorded  at  forty-five  minutes  past  one  of  the 
day  of  its  execution.  The  amount  of  liabilities  incurred  by 
McCormick  for  Whitney  exceeded  the  sum  named. 

It  is  unnecessary  to  give  the  particulars  of  other  subsequent 
incumbrances,  as  under  no  circumstances  could  any  of  the  sur- 
plus be  applied  to  their  discharge.  In  any  view  that  can  be 
taken  of  the  mortgages  mentioned,  the  surplus  in  controversy 
will  be  exhausted  by  them. 

The  principal  question  for  our  determination  relates  to  the 
validity  of  the  mortgage  of  Whitney  to  the  national  bank,  so 
far  as  it  applies  to  future  advances  to  him.  His  indebtedness 
existing  at  the  execution  of  the  mortgage  has  been  satisfied. 
His  indebtedness  subsequently  incurred  amounted  at  the  sale 
of  the  premises  to  $5,160.  If  the  mortgage  for  'the  future 
indebtedness  can  be  sustained  as  a  valid  instrument  for  that 
purpose,  the  entire  surplus  will  be  absorbed  for  its  payment, 
excepting  such  portion  as  may  be  first  payable  to  McCormick, 
by  reason  of  the  fact  that  he  took  his  mortgage  without  notice 
of  the  one  to  the  bank.  It  is  contended  that  the  mortgage  to 
the  bank,  so  far  as  it  applies  to  future  advances,  is  invalid,  be- 
cause a  mortgage  of  that  character  is  prohibited  by  the  national 
banking  law.  That  law,  after  in  terms  authorizing  every  na- 
tional banking  association  to  loan  money  on  personal  security, 
declares  that  it  "  may  purchase,  hold,  and  oonvey  real  estate  for 
the  following  purposes,  and  for  no  others :  First,  such  as  may  be 
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necessary  for  its  immediate  accommodation  in  the  transaction 
of  ite  business ;  second,  such  as  shall  be  mortgaged  to  it  in  good 
faith  by  way  of  security  for  debts  previously  contracted ;  third, 
such  as  shall  be  conveyed  to  it  in  satisfaction  of  debts  pre- 
viously contracted  in  the  course  of  its  dealings ;  fourth,  such  as 
it  shall  purchase  at  sales  under  judgments,  decrees,  or  mort- 
gages held  by  the  association,  or  shall  purchase  to  secure  debts 
to  it." 

The  question  presented  is  not  an  open  one  in  this  court.  It 
was  determined  in  the  case  of  National  Bank  v.  Matthew*,  at 
the  October  Term  of  1878.  It  there  appeared  that  Matthews 
and  another  person  had  given  their  joint  note  to  a  mer- 
cantile company  for  $15,000,  secured  by  a  deed  of  trust 
on  certain  real  property  in  Missouri,  executed  by  Matthews 
alone.  Soon  afterwards  the  company  assigned  the  note  and 
deed  of  trust  to  the  Union  National  Bank  of  St.  Louis,  to  se- 
cure a  loan  made  to  it  at  the  time.  The  loan  was  not  paid  at 
its  maturity,  and  the  bank  directed  the  trustee  to  sell  the 
premises.  Matthews  thereupon  filed  a  bill  to  enjoin  the  sale, 
and  obtained  a  decree  for  a  perpetual  injunction,  upon  the 
ground  that  the  loan  was  made  upon  real  security,  which  was 
forbidden  by  the  statute.  The  Supreme  Court  of  the  State 
affirmed  the  decree,  and  the  case  was  brought  here,  where  the 
decree  was  reversed  and  the  cause  remanded,  with  directions  to 
the  court  below  to  dismiss  the  bill. 

In  coming  to  this  conclusion  this  court  considered  the  trans- 
action in  two  aspects :  first,  as  not  being  within  the  letter  of 
the  statute,  because  the  deed  of  trust  was  not  executed  to  the 
bank  ;  and,  second,  as  a  loan  upon  real-estate  security. 

Viewed  in  the  first  aspect,  the  court  held  that  as  a  mortgage 
the  deed  of  trust  was  merely  an  incident  to  the  note,  and  a 
right  to  its  benefit,  whether  it  was  delivered  or  not  with  the 
note,  passed  with  the  transfer  of  the  latter.  If  the  loan  had 
been  made  upon  the  note  alone,  the  benefit  of  the  deed  as  a 
mortgage  would  have  inured  to  the  bank  by  operation  of  law. 
Of  course  that  which  the  law  would  give  independently  of  a 
direct  transfer  by  the  mortgagee,  the  statute  did  not  intend  to 
defeat  because  such  transfer  was  made. 

Viewed  in  the  second   aspect,  as  a  loan  upon  real-estate 
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security,  the  court  observed  that,  so  treating  it,  the  conse- 
quence insisted  upon  did  not  follow ;  that  the  statute  did  not 
declare  such  security  void,  but  was  silent  on  the  subject ;  that 
had  Congress  so  intended  it  would  have  been  easy  to  say  so, 
and  it  can  hardly  be  presumed  that  this  would  not  have  been 
done,  instead  of  leaving  the  question  to  be  settled  by  the  un- 
certain result  of  litigation  and  judicial  decision.  And  after 
citing  numerous  cases  where  a  disregard  of  statutory  prohibi- 
tions has  not  been  held  to  vitiate  the  contracts  of  parties,  but 
only  to  authorize  actions  by  the  government  against  them,  the 
court  held  that  the  prohibitory  clause  of  the  banking  law  did 
not  vitiate  real-estate  securities  taken  for  loans,  and  that  a  dis- 
regard of  them  only  laid  the  association  open  to  proceedings  by 
the  government.  "  The  impending  danger,"  said  the  court, 
"  of  a  judgment  of  ouster  and  dissolution  was,  we  think,  the 
check,  and  none  other,  contemplated  by  Congress.  That  has 
been  always  the  punishment  prescribed  for  the  wanton  viola- 
tion of  a  charter,  and  it  may  be  made  to  follow  whenever  the 
proper  public  authority  shall  see  fit  to  enforce  its  applica- 
tion." 

The  construction  of  the  act  of  Congress  thus  given  has  been 
acted  upon  by  the  national  banks  throughout  the  country  ever 
since  it  was  published.  It  is  not  unreasonable  to  suppose  that 
they  have  conducted  their  business  and  made  loans  to  a  large 
amount  in  reliance  upon  it,  and  that  in  many  cases  great  in- 
jury would  follow  a  departure  from  it.  Judicial  decisions 
affecting  the  business  interests  of  the  country  should  not  be 
disturbed  except  for  the  most  cogent  reasons,  certainly  not 
because  of  subsequent  doubts  as  to  their  soundness.  The  pros- 
perity of.  a  commercial  community  depends,  in  a  great  degree, 
upon  the  stability  of  the  rules  by  which  its  transactions  are 
governed.  If  there  should  be  a  change,  the  legislature  can 
make  it  with  infinitely  less  derangement  of  those  interests 
than  would  follow  a  new  ruling  of  the  court,  for  statutory  reg- 
ulations would  operate  only  in  the  future. 

The  decision  in  the  case  cited  controls  the  present  case,  and 
in  conformity  with  it  we  must  hold  that  the  mortgage  to  the 
bank,  so  far  as  the  subsequent  incumbrances  are  concerned,  is 
to  be  regarded  as  a  valid  security  for  the  future  advances  to 
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the  mortgagor.  Whatever  objection  there  may  be  to  it  as 
security  for  such  advances  from  the  prohibitory  provisions  of 
statute,  the  objection  can  only  be  urged  by  the  government. 
Fleckner  v.  United  States  Bank,  8  Wheat.  338-855. 

But  it  appears  from  the  record  that  the  mortgage  to  McCor- 
mick  was  taken  by  him  without  notice  of  the  prior  mortgage 
to  the  bank,  which  had  not  then  been  registered.  He  has, 
therefore,  a  right  as  against  the  bank  to  prior  payment  of  the 
$1,500  and  interest,  for  which  amount  his  mortgage  was  a  lien 
upon  the  premises. 

Bostwick  took  his  mortgage  with  notice  of  the  one  to  the 
bank.  He  cannot,  therefore,  claim  any  of  the  surplus  until  the 
debt  of  the  bank  is  paid.  The  surplus  should,  therefore,  be 
first  applied  to  McCormick's  claim,  and  the  balance  to  the 
claim  of  the  bank. 

It  follows  that  the  decree  of  the  Supreme  Court  of  New 
York  must  be  reversed,  and  the  case  remanded  with  directions 
to  enter  a  decree  in  conformity  with  this  opinion. 

So  ordered. 
Mb.  Justice  Miller  and  Mb.  Justice  Harlan  dissented. 

A  petition  for  a  rehearing  having  been  filed,  Mb.  Justice 
Field,  at  a  subsequent  day  of  the  term,  delivered  the  opinion 
of  the  court. 

By  the  decision  in  this  case  we  held  that,  in  the  distribution 
of  the  surplus  moneys  in  court,  the  claim  of  McCormick  should 
be  paid  before  that  of  the  bank.  He  took  his  mortgage  with- 
out notice  of  the  one  to  the  bank,  which  had  not  been  regis- 
tered. The  bank  now  asks  a  rehearing  of  the  case  on  this 
point,  contending  that,  under  the  decisions  of  the  New  York 
courts,  the  priority  of  its  mortgage  cannot  be  displaced.  It 
cites  the  statute  of  the  State  to  show  that  the  recording  act 
gives  priority  only  to  the  mortgage  first  recorded,  when  that  is 
executed  for  a  valuable  consideration,  which,  according  to  those 
decisions,  means  some  new  consideration  advanced  at  the  time ; 
and  that  a  mortgage  for  a  pre-existing  indebtedness  is  not  pro- 
tected by  a  prior  record,  against  a  non-recorded  mortgage  for 
value.     Here  the  mortgage  to  McCormick  was  given  to  secure 
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—  to  the  extent  of  $1,500  —  a  previous  liability  and  indebted- 
ness, and  such  as  might  be  subsequently  incurred.  The  pre- 
vious indebtedness  at  the  time  equalled  the  whole  amount  of 
the  intended  security. 

There  would  be  force  in  the  position  of  the  bank  if  its  own 
mortgage  stood  in  any  better  condition.  When  the  McCormick 
mortgage  was  executed  —  Sept.  16, 1872 —  the  indebtedness  of 
Whitney  to  the  bank  was  paid,  and  his  mortgage  remained  in 
force  only  for  any  future  indebtedness  which  he  might  incur. 
For  such  future  indebtedness  it  could  not  cut  out  the  mortgage 
to  McCormick,  executed  for  an  existing  indebtedness,  and  of 
which  mortgage  the  bank  had  notice.  For  advances  after- 
wards made,  the  mortgage  to  the  bank  was  a  subsequent  in- 
cumbrance. 

As  between  two  mortgages,  —  one  for  a  past  indebtedness, 
and  one  for  an  indebtedness  to  be  subsequently  incurred,  —  the 
one  for  the  past  indebtedness  must  have  precedence,  if  first 
recorded. 

The  petition  for  a  rehearing  by  the  bank  must,  therefore, 
be  denied. 

The  petition  of  McCormick  to  be  allowed  costs  out  of  the 
fund  in  court  must,  according  to  the  usual  practice  of  the  court 
in  such  cases,  be  also  denied.  His  costs  are  chargeable  against 
the  bank  which  contested  his  right  to  be  paid  out  of  the  pro- 
ceeds in  court.  If  paid  out  of  the  fund,  they  would  reduce  by 
their  amount  the  moneys  properly  applicable  to  the  indebted- 
ness of  Whitney. 

Petition  denied. 
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Cucullu  v.  Hernandez. 

1.  The  failure  to  inscribe  or  to  reinscribe  a  mortgage  of  lands  in  Louisiana  does 

not  affect  its  validity  as  against  the  parties  thereto  or  their  heirs. 

2.  To  secure  the  payment  of  his  note,  A.,  the  owner  of  lands,  executed  a  mort- 

gage of  them,  which  was  duly  inscribed,  but  never  reinscribed.  He  subse- 
quently conveyed  them  to  B.,  who  contracted  to  pay  the  note  as  part  of  the 
purchase-money,  and,  to  secure  it  and  the  remainder  of  the  purchase-money, 
granted  a  mortgage  of  them  with  vendor's  privilege,  in  the  act  of  sale  to 
him,  which  was  in  due  time  inscribed  and  reinscribed.  After  the  note  was 
overdue,  B.  paid  interest  thereon  from  time  to  time ;  and,  to  compel  him  to 
perform  his  contract,  A.  brought  suit,  which  was  pending  at  the  time  that 
he  filed  his  bill  of  foreclosure  against  B.  and  C,  the  latter  being  the  trans- 
feree of  the  note  and  mortgage  executed  by  A.  Held,  1.  That  the  pre- 
scription as  to  the  note  was,  against  A.  and  B.,  interrupted  by  the  payment 
of  the  interest,  and  was  suspended  during  the  continuance  of  that  suit. 
2.  That,  notwithstanding  the  lapse  of  more  than  ten  years  since  the  inscrip- 
tion of  that  mortgage,  C.  is  entitled  to  priority  of  payment  out  of  the  pro- 
ceeds of  the  sale  of  the  lands. 

3.  A  party,  after  contesting,  by  prolonged  litigation,  a  claim  against  him,  is  not 

entitled  to  the  benefit  of  art.  2662  of  the  Civil  Code  of  Louisiana,  and  can- 
not cancel  it  by  paying  what  it  cost  the  party  to  whom  it  was  transferred. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Joseph  P.  Hornor  and  Mr.  William  S.  Benedict  for  the 
appellant. 

Mr.  Thomas  J.  Semmes,  contra. 

Mr.  Justice  Woods  delivered  the  opinion  of  the  court. 

On  Feb.  1,  1850,  the  complainant,  Joseph  S.  Cucullu,  was 
the  owner  of  certain  real  estate  situate  in  the  parish  of  St.  Ber- 
nard, in  the  State  of  Louisiana,  known  as  the  Myrtle  Grove 
Plantation.  On  the  day  mentioned  he  made  and  delivered  to 
one  E.  Villavaso  his  note  of  that  date  for  $10,000  borrowed 
money,  due  in  twelve  months,  and  secured  the  same  by  an  act 
of  mortgage,  dated  Feb.  7,  1850,  on  said  plantation  ;  and  on 
Feb.  4,  1853,  he  made  another  note,  also  for  $10,000  borrowed 
money,  due  in  one  year,  payable  to  himself,  and  indorsed  and 
delivered  it  to  the  same  Villavaso,  and  secured  it  by  another 
act  of  mortgage  on  said  plantation.     No  part  of  the  money 
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which.  Cucullu  by  these  notes  promised  to  pay  has  ever  been 
paid.  The  mortgages  executed  to  secure  the  notes  were  duly 
inscribed  in  the  proper  mortgage  office,  but  have  never  been 
reinscribed. 

On  Sept.  28,  1857,  Cucullu  sold  and  conveyed  the  Myrtle 
Grove  Plantation  to  one  Augustus  W.  Walker  for  the  purchase 
price  of  $135,000.  Twenty-five  thousand  dollars  of  the  consid- 
eration was  paid  in  cash,  and  for  the  residue  Walker  gave  his 
notes,  tw  j  for  $5,000  each,  both  payable  Jan.  31,  1858 ;  six  for 
$13,333,  payable  respectively  on  December  10  in  the  years 
1858,  1859,  1860,  1861,  1862,  and  1863 ;  and  he  assumed  to 
pay  for  Cucullu  the  two  notes  above  mentioned,  made  by  him 
for  $10,000  each,  payable  to  Villavaso.  To  secure  the  pay- 
ment of  these  obligations  for  the  purchase-money,  including 
the  Villavaso  notes,  Walker,  in  the  act  of  sale  from  Cucullu 
to  him,  granted  a  mortgage  on  the  Myrtle  Grove  Plantation, 
with  vendor's  privilege  in  favor  of  Cucullu. 

The  two  notes  for  $5,000  were  never  paid ;  it  is  conceded 
that  they  are  prescribed,  and  they  do  not  appear  in  this  case. 

Walker  paid  in  full  the  second  of  the  notes  for  $13,333,  being 
the  one  which  fell  due  Jan.  10,  1859,  and  one  half  of  the  first 
note  for  $13,333,  being  the  one  which  fell  due  Jan.  10,  1858. 
The  other  half  of  this  note,  with  interest,  and  the  four  other 
notes  for  $13,333,  remain  wholly  unpaid.  These  unpaid  notes 
of  Walker  were  all  claimed  by  Cucullu,  in  the  bill  filed  in  this 
case,  to  be  his  property. 

The  mortgage  granted  in  the  act  of  sale  by  Walker  to  secure 
the  obligation  entered  into  by  him  for  the  payment  of  the  pur- 
chase price  of  the  Myrtle  Grove  Plantation  was  duly  inscribed 
and  twice  reinscribed  in  the  mortgage  office,  according  to  law, 
thus  preserving  the  privilege  of  the  mortgage.  By  act  dated 
Feb.  4,  1858,  between  Villavaso  and  Walker,  the  time  for  the 
payment  by  the  latter  of  the  Cucullu  notes  was  extended  until 
Feb.  1, 1859. 

In  1860  Cucullu,  desiring  that  the  notes  for  $10,000,  given 
by  him  to  Villavaso,  and  secured  by  mortgages  on  the  Myrtle 
Grove  Plantation,  should  bw  paid  off  by  Walker,  who  had  as- 
sumed their  payment  in  the  manner  above  mentioned,  began  a 
suit  against  Walker  in  the  District  C6urt  for  the  Parish  of  St. 
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Bernard,  to  compel  him  to  pay  them,  and  he  prayed  that 
Walker  be  ordered  and  adjudged  to  discharge  the  said  Villa- 
vaso mortgages.  To  this  suit  Walker  filed  an  exception,  in 
which  he  alleged  that  the  petition  disclosed  no  cause  of  action ; 
the  exception  was  overruled.  Walker  then  filed  an  answer, 
denying  that  the  Villavaso  notes  were  due,  and  alleging  that 
they  had  been  extended  and  renewed.  The  court  gave  a 
decree  for  Cucullu,  treating  the  suit  as  one  to  enforce  the  spe- 
cific performance  of  Walker's  contract  to  pay  the  Villavaso 
notes  and  mortgages.  This 'decree  was  reversed  by  the  Su- 
preme Court  of  Louisiana,  on  the  ground  that  Villavaso  was 
not  made  a  party  to  the  suit,  and  the  cause  was  remanded  in 
order  that  Villavaso  might  be  brought  in. 

Thereupon,  on  Oct.  7,  1861,  Cucullu  filed  an  amended  peti- 
tion, in  which  he  averred  that,  "  by  the  decision  of  the  Supreme 
Court  rendered  in  this  case,  the  holders  of  the  mortgage  notes 
and  claims,  the  payment  of  which  petitioner  sought  to  enforce 
in  his  original  petition,  were  necessary  parties  to  the  suit ;  " 
the  amended  petition,  therefore,  prayed  that  Villavaso  be  made 
a  party,  and  judgment  rendered  as  prayed  for  in  the  original 
petition. 

Villavaso,  having  been  cited,  filed  an  answer  to  the  amended 
petition  on  Feb.  7,  1862,  in  which  he  averred  that  Cucullu  had 
no  cause  of  action  against  him,  because  he  being  the  holder  and 
owner  of  the  two  notes  of  Cucullu  for  $10,000  each,  secured  by 
the  mortgages  of  Cucullu  to  enforce  their  payment,  had  already 
issued  executory  process  against  Walker  on  his  contract  to  pay 
these  notes.  After  the  filing  of  this  answer  nothing  was  done 
in  the  suit,  and  it  is  still  pending. 

On  Oct.  21,  1861,  a  petition  was  filed  in  the  District  Court 
of  St.  Bernard  Parish  by  Villavaso  against  Walker  to  foreclose 
the  mortgages  given  by  Cucullu  to  him  on  the  Myrtle  Grove 
Plantation  to  secure  the  two  notes  made  by  Cucullu  for  $10,000 
each.  This  suit  was  a  writ  of  seizure  and  sale  taken  out  against 
Walker,  who  was  Cucullu's  vendee,  and  who  was,  at  the  time 
the  writ  was  issued,  in  possession  of  the  plantation.  The  writ 
bore  date  Nov.  21,  1861. 

In  this  suit  Hernandez,  on  Oct.  1,  1874,  intervened  and  filed 
his  petition,  averring  that  he  was  the  owner  of  certain  of  the 
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notes  made  by  Walker  to  Cucullu,  and  secured  by  mortgage 
on  the  Myrtle  Grove  Plantation,  and  claiming  that  the  Walker 
mortgage  had  precedence  of  those  from  Cucullu  to  Villavaso, 
because  the  latter  had  not  been  reinscribed  within  ten  years, 
and  praying  an  injunction  against  the  sale  of  the  plantation 
under  the  writ  of  seizure  and  sale,  which  had  been  issued  upon 
the  mortgages  given  by  Cucullu  to  Villavaso.  The  injunction 
was  allowed.  Before  this  suit  was  finally  terminated,  Villavaso 
sold  out  to  one  James  E.  Zunts  his  interest  therein,  and  all  his 
title  to  the  notes  executed  by  Cucullu,  and  to  the  mortgages  on 
the  Myrtle  Grove  Plantation  given  to  secure  them,  and  Zunts 
was  substituted  as  plaintiff  in  the  suit. 

The  court  declared  Hernandez,  by  reason  of  his  ownership 
of  the  Walker  notes,  to  be  a  first-mortgage  creditor  on  the 
Myrtle  Grove  Plantation.  Zunts,  the  vendee  of  Villavaso, 
alone  appealed  from  this  judgment.  It  was  affirmed  by  the 
Supreme  Court  in  May,  1876,  on  the  ground  that  Villavaso 
had  not  preserved  the  priority  of  his  mortgages  as  against  Her- 
nandez, who  was  declared  to  be  a  third  person,  by  proper  re- 
inscription,  and  therefore  Hernandez,  representing  a  part  of 
the  second  mortgage,  had  priority  over  the  first. 

On  Aug.  7,  1875,  the  mortgaged  property  had  been  sold  by 
the  sheriff,  and  adjudicated  to  Zunts  for  $10,000.  He  paid  no 
part  of  the  purchase-money,  because  he  claimed  the  right,  as 
first  mortgagee,  to  retain  the  entire  price  as  in  part  payment 
of  his  mortgages. 

After  the  decision  in  favor  of  Hernandez,  just  mentioned, 
Zunts,  by  notarial  act  dated  July  7,  1877,  sold  and  transferred 
to  Hernandez  "  all  his  right,  title,  interest,  claim,  and  demand, 
of  whatsoever  nature  or  kind,  in  and  to  Myrtle  Grove  Planta- 
tion." 

riernandez  having  thus,  as  he  claimed,  acquired  all  the  rights 
of  Zunts  in  the  suit,  took  a  rule  to  compel  the  sheriff  of  St. 
Bernard  Parish  to  execute  a  deed  to  him  for  the  Myrtle  Grove 
Plantation  on  payment  of  $10,000,  the  price  at  which  it  was 
struck  off  to  Zunts  at  the  sale  made  on  Aug.  7,  1875.  This 
rule  was  made  absolute  July  7,  1877. 

On  Nov.  28,  1877,  the  bill  in  this  case  was  filed  by  Cucullu. 
He  claimed  to  be  the  owner  of  five  of  the  notes  made  by  Walker 
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for  the  purchase-money  of  the  Myrtle  Grove  Plantation.  He 
averred  that  the  plantation  was  the  property  of  the  succession 
of  Walker,  the  mortgagor,  but  that  it  was  claimed  by  Hernan- 
dez and  various  other  persons,  each  of  whom  asserted  title  to 
four  of  the  Walker  notes,  which  he,  the  complainant,  claimed 
as  his  property,  and  to  collect  which  he  had  brought  the  suit 
to  foreclose. 

On  March  23,  1879,  the  Circuit  Court  made  a  decree  in  the 
case,  by  which  it  was  declared  that  the  title  to  the  Myrtle 
Grove  Plantation  was  in  the  succession  of  Walker ;  that  Cu- 
cullu  was  the  holder  and  owner  of  the  unpaid  notes  made  by 
Walker  and  secured  by  his  mortgage  on  said  plantation,  being 
the  same  mentioned  in  the  bill  of  complaint,  amounting  to  the 
sum  of  $57,000,  with  interest,  as  claimed  in  the  bill,  and  that 
the  Same  continued  to  be  a  lien  upon  said  plantation ;  that 
Hernandez,  by  purchase  from  Zunts,  the  vendee  of  Villavaso, 
was  the  owner  of  the  two  notes  for  $10,000  made  by  Cucullu 
and  secured  by  mortgages  on  said  plantation  before  its  sale  by 
Cucullu  to  Walker.  The  decree  directed  the  sale  of  the  plan- 
tation and  the  application  of  the  proceeds,  first,  to  the  payment 
of  the  Cucullu  notes  held  by  Hernandez,  and  the  surplus,  if 
any,  to  the  payment  of  the  Walker  notes  held  by  complainant ; 
the  effect  of  the  decree  being  to  give  priority  to  the  notes  and 
mortgages  executed  by  Cucullu. 

The  complainant  Cucullu  alone  appealed  from  this  decree. 
This  fact  eliminates  from  the  case  many  controversies  decided 
by  the  Circuit  Court,  and  the  evidence  applicable  thereto, 
and  leaves  only  for  decision  by  this  court  these  questions: 
Whether  the  Villavaso  notes  and  mortgages  were  subsisting  ob- 
ligations ;  whether  Hernandez  was  their  owner ;  and  whether, 
as  such  owner,  be  was  entitled  to  priority  of  payment  over 
the  unpaid  Walker  notes  and  the  mortgage  by  which  they 
were  secured,  and  of  which  Cucullu  was  decreed  to  be  the 
owner. 

The  complainant  insists,  firstly,  that  Hernandez  is  not  the 
owner  of  the  Villavaso  notes ;  that  the  act  of  transfer  by  Zunts 
to  Hernandez,  dated  July  7,  1877,  conveyed  only  the  rights  of 
Zunts  as  purchaser  of  the  plantation  at  the  sheriff's  sale,  made 
on  Aug.  7,  1875 ;  and  to  support  this  view  the  complainant 
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refers  to  the  affidavit  of  Zunts,  filed  by  him  in  the  Circuit 
Court  in  support  of  a  petition  for  rehearing  in  this  case.  In 
this  affidavit  Zunts  declares  that  by  said  act  he  did  not  trans- 
fer to  Hernandez  the  Cucullu  notes,  but  only  his  rights  as  pur- 
chaser of  the  Myrtle  Grove  Plantation  under  the  sale  of  Aug. 
7, 1875. 

This  affidavit  cannot  be  considered  in  evidence,  for  two  rea- 
sons :  first,  because  the  transfer  by  Zunts  to  Hernandez  being 
in  writing  must  speak  for  itself,  and  the  purpose  of  Zunts  in 
executing  the  transfer  must  be  derived  from  it,  and  not  from 
his  subsequent  declarations ;  and,  second,  even  if  the  evidence 
were  competent,  it  should  have  been  presented  in  the  form  of 
a  deposition  regularly  taken,  according  to  the  equity  rules  by 
which  the  witnesses  might  have  been  subjected  to  cross-exami- 
nation. The  affidavit,  being  purely  ex  parte^  cannot  bo  con- 
sidered on  the  final  hearing. 

Looking  at  the  act  of  transfer  from  Zunts  to  Hernandez,  we 
think  that  by  a  fair  construction  it  conveys  the  Cucullu  notes 
and  mortgages.  It  purports  to  transfer  to  Hernandez  "  all  the 
right,  title,  interest,  claim,  and  demand,  of  whatsoever  nature 
or  kind,"  of  Zunts  in  and  to  the  Myrtle  Grove  Plantation. 
These  terms  clearly  include  a  conveyance  of  the  rights  of 
Zunts  as  mortgagee  of  the  plantation. 

But  if  the  transfer  had  specifically  and  in  terms  conveyed  to 
Hernandez  the  rights  of  Zunts  as  purchaser  under  the  sale  of 
Aug.  7, 1875,  and  nothing  more,  we  think  it  would  have  carried 
with  it  the  notes  and  mortgages  under  which  the  sale  was 
made.  By  virtue  of  the  transfer  the  vendee  would  have  the 
right  to  use  them  to  pay  his  bid.  This  clearly  implies  title  to 
the  notes,  and  the  mortgages  by  which  they  were  secured.  The 
fact  that  the  sale  was  not  effectual  to  convey  the  title  did  not 
divest  Hernandez  of  his  claim  to  the  notes  and  mortgages,  and 
reinvest  them  in  Zunts.  It  is  a  question  between  Zunts  and 
Hernandez.  Zunts  sold  to  Hernandez  his  rights  as  adjudica- 
tee,  and  all  other  title  and  claim  which  he  held  to  the  Myrtle 
Grove  Plantation  ;  he  received  his  pay  for  the  transfer  ;  he  has 
no  rights  left,  either  as  a  purchaser  or  a  mortgagee,  and  what- 
ever interest  he  had  in  either  character  is  vested  in  Hernandez 
by  the  act  of  transfer. 
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But  a  conclusive  answer  to  complainant's  claim,  that  the 
ownership  of  the  Cucullu  notes  and  mortgages  was  not  trans- 
ferred to  Hernandez  by  Zunts,  is  found  in  the  bill  of  complaint, 
which  is  framed  on  the  assumption  of  such  ownership  by  Her- 
nandez. The  bill  avers  that  "  said  James  E.  Zunts,  by  public 
act,  in  the  city  of  New  Orleans,  on  the  16th  of  April,  1877, 
did  sell  and  transfer  unto  said  Joseph  Hernandez  all  his  pre- 
tended right,  title,  and  interest  in  and  to  said  Myrtle  Grove 
Plantation,  and  all  his  pretended  rights  in  and  to  the  said  suit 
of  E.  Villavaso,  James  E.  Zunts  subrogated,  verm*  Augustus 
W.  Walker,  No.  413  of  the  docket  of  the  Second  Judicial  Dis- 
trict Court  of  the  Parish  of  St.  Bernard,  and  all  his  pretended 
right  in  and  to  the  notes  sued  on,  and  the  pretended  privileges 
and  rights  of  mortgage  thereunto  attached,  whatever  they 
might  be ;  and  the  said  Joseph  Hernandez,  in  consequence  of 
said  transfer  and  sale  by  James  E.  Zunts,  now  claims  and  pre- 
tends to  be  the  owner  of  said  property  hereinbefore  fully  de- 
scribed." 

After  such  an  averment  in  the  bill  of  the  purpose  and  effect 
of  the  act  of  transfer  between  Zunts  and  Hernandez,  it  does 
not  lie  in  the  mouth  of  Cucullu  to  say  that  the  act  did  not  con- 
vey to  Hernandez  the  title  to  the  Cucullu  notes  and  mortgages. 
The  effect  of  the  act  of  transfer  is  not  put  in  issue.  What 
Hernandez  claims  to  be  its  legal  import  is  admitted  by  the  bill, 
and  that  is  the  end  of  the  controversy  upon  the  point.  We 
think,  therefore,  that  the  title  of  Hernandez  to  the  Cucullu 
nntes  and  mortgages  must  be  considered  as  settled. 

Secondly,  It  is  insisted,  however,  by  complainant,  that  even 
should  the  title  of  Hernandez  to  these  notes  and  mortgages  be 
conceded,  nevertheless  it  can  avail  him  nothing,  because  the 
notes  are  prescribed. 

Article  3540  (3505)  of  the  Civil  Code  of  Louisiana  declares : 
"  Actions  on  bills  of  exchange,  notes  payable  to  order  or  bearer, 
except  bank-notes,  those  on  all  effects  negotiable  or  transfera- 
ble by  indorsement  or  delivery,  and  those  on  all  promissory 
notes,  whether  negotiable  or  otherwise,  are  prescribed  by  five 
years,  reckoning  from  the  day  when  the  engagements  were 
payable."  By  article  3551  (3516)  of  the  same  code,  prescrip- 
tion may  be  interrupted  in  the  two  modes  laid  down  in  article 
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3516  (3482)  ;  viz.,  first,  by  a  natural  interruption,  as  when  the 
debtor  makes  acknowledgment  of  the  debt,  or,  second,  by  the 
institution  of  a  suit  against  the  debtor. 

One  of  the  Cucullu  notes  fell  due  Feb.  1, 1851,  and  the  other 
Feb.  4,  1854.  By  his  act  of  sale  of  the  Myrtle  Grove  Planta- 
tion to  Walker  on  Sept.  27,  1857,  Cucullu  declared  that  these 
notes  had  been  renewed  and  would  fall  due  Feb.  4,  1858. 

The  complainant  claims  that  this  was  the  last  natural  inter- 
ruption of  the  prescription  on  the  notes  by  Cucullu,  and  that 
as  no  suit  has  ever  been  instituted  against  him  on  the  notes  by 
any  person,  or  any  demand  made  upon  him  for  their  payment, 
the  notes  are  prescribed. 

By  the  act  of  sale  from  Cucullu  to  Walker  of  the  Myrtle 
Grove  Plantation,  under  date  of  Sept.  28,  1857,  Cucullu  ac- 
knowledged the  notes  given  by  him  to  Villavaso  to  be  valid 
debts,  and  specified  the  time  when  they  would  fall  due. 
Walker  agreed  to  pay  the  Cucullu  notes  in  the  place  and 
stead  of  the  latter,  and  such  payment  was  to  be  in  part  pay- 
ment of  the  purchase  price  of  the  plantation. 

Walker  made  payments  of  interest  on  these  notes  from  1858 
up  to  Feb.  4,  1861.  It  is  the  settled  law  of  Louisiana  that 
payments  made  by  a  purchaser  of  property  who  assumes  as 
part  of  the  price  a  debt  due  by  his  vendor,  is  an  interruption 
of  prescription  as  to  that  debt,  both  as  to  the  purchaser  and 
vendor.  Cockfield  v.  Farley \  21  La.  Ann.  521 ;  Collier  v.  J5K* 
Creditors,  12  Rob.  (La.)  398.  So  that  prescription  on  the 
Cucullu  notes  was  interrupted  as  late  as  Feb.  4,  1861. 

But  on  Feb.  2,  1860,  Cucullu,  as  we  have  seen,  instituted 
suit  against  Walker,  to  enforce  the  latter's  contract  included 
in  the  act  of  sale  to  him  of  the  Myrtle  Grove  Plantation,  to 
compel  him  to  pay  the  Cucullu  notes.  To  this  suit  Walker 
appeared  and  made  various  defences,  and  the  case  has  been 
pending  from  that  time  until  now,  and  still  remains  undisposed 
of.  In  our  opinion  this  suit  is  a  natural  interruption  of  the 
prescription,  for  it  is  an  acknowledgment  by  Cucullu,  in  the 
most  explicit  form,  that  the  notes  are  unpaid  and  of  his  liability 
to  pay  them.  It  is  an  acknowledgment  that  continues  from 
day  to  day  as  long  as  the  suit  remains  pending,  so  that  it  is  not 
merely  an  interruption  but  is  a  suspension  of  the  prescription. 
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Furguson  v.  Glaze,  12  La.  Ann.  667 ;  Barrow  v.  Shields,  13 
id.  57. 

The  claim,  therefore,  that  the  Cucullu  notes  are  prescribed 
will  not  hold. 

Thirdly,  It  is  next  insisted  by  complainant  that  the  mort- 
gages given  by  him  to  Villavaso,  not  having  been  reinscribed, 
as  required  by  the  Code  of  Louisiana,  within  every  period  of 
ten  years  after  their  date,  have  become  prescribed,  and  have 
lost  their  lien  upon  the  property  described  in  them. 

It  is  clear  from  the  decisions  of  the  Supreme  Court  of  Louisi- 
ana that  this  result  follows  only  as  to  third  persons,  and  not  as 
to  the  parties  to  the  mortgage.  A  mortgage  to  affect  third 
persons  must  be  inscribed  in  the  mortgage  office,  and  to  pre- 
serve its  original  rank  as  to  them,  it  must  be  reinscribed  before 
the  expiration  of  ten  years  from  the  original  inscription.  The 
policy  of  the  law  is  to  make  an  investigation  of  liens  easy  and 
simple,  and  therefore,  except  for  legal  mortgages  in  favor  of 
minors  and  married  women,  no  search  for  mortgages  in  the 
mortgage  office  is  required  for  a  greater  period  than  ten  years 
prior  to  the  date  of  search. 

But  this  applies  to  third  persons  only,  and  not  to  the  mort- 
gagor or  his  heirs. 

44  By  the  words  *  third  persons '  are  to  be  understood  all  per- 
sons who  are  not  parties  to  the  act  or  to  the  judgment  on  which 
the  mortgage  is  founded."     Civil  Code  art.  3343. 

"  Consequently  neither  the  contracting  parties  nor  their 
heirs,  nor  those  who  were  witnesses  to  the  act  by  which  the 
mortgage  was  stipulated,  can  take  advantage  of  the  non-inscrip- 
tion of  the  mortgage."     Civil  Code,  art.  3344. 

By  the  omission  to  reinscribe  a  mortgage  within  ten  years 
from  the  date  of  the  first  inscription,  the  effect  of  the  inscrip- 
tion and  not  of  the  mortgage  itself  ceases.  The  mortgage 
remains  unimpaired  as  between  the  mortgagor  and  his  heirs, 
and  the  mortgagee. 

The  general  doctrine  as  stated  has  been  repeatedly  declared 
by  the  Supreme  Court  of  Louisiana.  Bonin  v.  Durand,  2  La. 
Ann.  776  ;  Haines  v.  Verret,  11  id.  122 ;  Styburn  v.  Deyris,  25 
id.  483. 

VOL.  XIII.  8 
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The  rule  was  applied  to  a  witness  to  the  mortgage  in  the 
case  of  Brown  v.  Sadler,  16  id.  206. 

From  these  provisions  of  the  Code  of  Louisiana  and  the 
decisions  of  the  Supreme  Court  of  the  State  it  is  clear  that  no 
inscription  of  the  Villavaso  mortgages  was  necessary  to  affect 
Cucullu.  He  being  the  mortgagor,  they  remained  valid  as 
against  him,  without  inscription  or  reinscription,  and  preserved 
their  rank  over  a  subsequent  mortgage  in  which  he  was  the 
mortgagee. 

It  is  claimed,  however,  by  complainant,  that  although  the 
doctrine  may  apply  to  the  original  inscription  it  does  not  ap- 
ply to  the  reinscription  of  a  mortgage ;  that  unless  reinscribed 
within  ten  years  from  its  date  the  mortgage  becomes  prescribed 
and  ineffectual  to  bind  even  the  mortgagor. 

This  claim  does  not  seem  to  us  to  be  founded  in  reason  or  to 
be  sustained  by  any  decisions  of  the  Supreme  Court  of  Lou- 
isiana. On  the  contrary,  that  court,  as  will  be  seen  by  the 
cases  above  cited,  makes  no  distinction,  so  far  as  this  question 
is  concerned,,  between  the  original  inscription  and  subsequent 
reinscriptions. 

We  think,  therefore,  that  neither  the  lien  of  the  mortgages 
executed  by  Cucullu  nor  their  priority  as  against  the  subse- 
quent mortgage  executed  to  him  by  Walker  has  been  lost. 

The  complainant  claims,  fourthly,  that  Hernandez  is  es- 
topped from  setting  up  the  mortgages  from  Cucullu  to  Villa- 
vaso as  superior  to  the  mortgage  from  Walker  to  Cucullu, 
because,  in  his  intervention  in  the  case  of  Villavaso,  Zunts  sub" 
stituted,  v.  Walker,  he  had  claimed  that  the  mortgages  from 
Cucullu  to  Villavaso  had  lost  their  lien  for  want  of  reinscrip- 
tion, and  the  complainant  asserts  that  this  claim  was  sustained 
in  that  case  by  the  Supreme  Court  of  Louisiana. 

An  examination  of  the  petition  of  Hernandez  in  that  case, 
and  the  decision  of  the  Supreme  Court,  shows  that  the  ques- 
tion of  precedence  between  the  mortgages  was  raised  on  a  differ- 
ent state  of  facts  from  that  on  which  the  question  arises  here. 

Hernandez,  in  the  suit  of  Villavaso  v.  Walker,  in  which  Cu- 
cullu was  not  a  party  and  did  not  in  any  way  appear,  claimed 
that  the  mortgages  from  Cucullu  to  Villavaso  had,  for  want  of 
reinscription,  lost  their  rank  as  against  him,  he  being  the  owner 
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of  the  mortgage  from  Walker  to  Cucullu.  The  Supreme  Court 
of  Louisiana  sustained  this  view,  and  put  its  decision  expressly 
on  the  ground  that  Hernandez  was  a  third  person  in  the  acts  of 
mortgage  given  by  Cucullu  to  Villavaso,  which  had  not  been 
reinscribed. 

In  the  present  suit  Cucullu  is  a  party,  and  is  insisting  that 
the  mortgages  given  by  himself  to  Villavaso  have  lost  their  lien 
for  want  of  reinscription,  and  that  the  mortgage  given  to  him 
by  Walker  should  have  priority. 

The  question  whether  the  Walker  mortgage,  in  the  hands 
of  Hernandez  as  owner,  is  entitled  to  priority  over  the  Cucullu 
mortgages  when  held  by  Villavaso,  because  the  latter  had  not 
been  reinscribed,  is  very  different  from  the  question  whether 
Cucullu,  when  claiming  to  be  the  owner  of  the  Walker  mort- 
gage, can  assert  priority  over  the  mortgages  executed  by  him- 
self to  Villavaso,  because  the  latter  had  not  been  reinscribed. 

In  his  intervention  Hernandez  claimed  priority  for  the  Walker 
mortgage  as  against  Villavaso,  holder  of  the  Cucullu  mort- 
gages, because,  as  to  the  latter,  he  was  a  third  person  and  the 
mortgages  had  not  been  reinscribed.  In  this  case  it  is  Cucullu 
who  claims  priority  for  the  Walker  mortgage,  which,  he  says, 
he  owns,  against  his  own  mortgages  to  Villavaso,  for  want  of 
the  reinscription  of  the  latter.  But  as  to  the  mortgages  made 
by  himself,  he  is  a  party  and  not  a  third  person,  and  as  to  him 
no  reinscription  is  necessary. 

The  position  of  Hernandez  in  his  petition  in  the  case  of  Vtl- 
lavaso  v.  Walker  is  not  inconsistent  with  his  claim  here,  and 
his  claim  in  this  case  has  not  been  decided  against  him  by  the 
Supreme  Court  of  Louisiana  in  the  case  referred  to.  See  Villa- 
vaso v.  Walker,  28  La.  Ann.  712. 

Fifthly,  The  complainant  claims  that  the  notes  given  by 
Cucullu  to  ViDavaso  were  novated,  and  that  Cucullu  was  re- 
leased by  the  extension  of  the  time  for  their  payment,  granted 
to  Walker  by  Villavaso,  by  the  act  of  Feb.  4,  1858. 

This  claim  is  based  on  article  3063  of  the  Civil  Code,  which 
declares :  "  The  prolongation  of  the  time  granted  to  the  prin- 
cipal debtor,  without  the  consent  of  the  surety,  operates  a 
discharge  of  the  latter." 

To  make  this  article  applicable,  it  must  appear  that  by  the 
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act  of  Feb#  4,  1858,  by  which  Walker  agreed  with  Cucullu  to 
pay  the  notes  executed  by  the  latter  to  Villavaso,  Walker 
became  the  principal  debtor,  and  Cucullu  the  surety. 

It  cannot,  we  think,  be  reasonably  claimed  that  a  debtor  is 
converted  into  a  surety  by  his  creditor's  acceptance  of  an  addi- 
tional promise  from  a  third  person  to  pay  the  debt  due  him  by 
his  debtor.  There  is  no  element  of  suretyship  in  such  a  con- 
tract, unless  it  be  that  the  additional  debtor  might  be  regarded 
as  surety  for  the  original  debtor.  The  relation  between  the 
creditor  and  the  original  debtor  is  not  changed  by  such  an 
arrangement. 

It  is,  however,  a  sufficient  answer  to  this  claim  to  say  that 
the  bill  of  complaint  contains  no  allegation  in  reference  to  the 
extension  of  the  time  of  payment  granted  by  Villavaso  to 
Walker,  and  no  claim  that  Cucullu  was  discharged  thereby, 
and  no  allusion  is  made  to  the  subject  in  any  part  of  the  plead- 
ings. The  claim  that,  by  the  contract  of  Walker  with  Cucullu 
to  pay  his  notes  to  Villavaso,  Walker  became  the  principal 
debtor  and  Cucullu  the  surety,  and  that,  by  the  indulgence 
given  by  Villavaso  to  Walker,  Cucullu,  as  such  surety,  was 
discharged,  appears  in  the  case  for  the  first  time  in  the  brief 
of  complainant's  counsel. 

The  evidence  to  show  the  facts  on  which  this  claim  is  based 
cannot  be  regarded,  for  there  is  no  averment  in  the  bill  to 
which  it  can  be  applied.  It  is  not  pertinent  to  any  issue  in 
the  case.  Whitely  v.  Martin,  8  Beav.  226 ;  Smith  v.  Clarke, 
12  Ves.  Jr.  477;  Langdan  v.  Goddard,  2  Story,  267;  Gordon 
v.  Gordon,  8  Swans.  400. 

Lastly ',  It  is  averred  by  complainant  that  the  purchase  made 
by  Hernandez  from  Zunts,  of  the  notes  and  mortgages  given  by 
Cucullu  to  Villavaso,  was  the  purchase  of  a  litigious  right ;  and 
even  if  the  notes  and  mortgages  are  valid  claims,  no  more  can 
be  recovered  by  Hernandez  than  he  paid  to  Zunts,  and  this 
sum  complainant  avers  to  be  $2,100. 

This  claim  is  based  on  article  2652  of  the  Civil  Code  of 
Louisiana,  which  declares  :  "  He  against  whom  a  litigious  right 
has  been  transferred,  may  get  himself  released  by  paying  to 
the  transferee  the  real  price  of  the  transfer,  together  with  the 
interest  from  date." 
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The  next  article,  2653,  defines  what  is  a  litigious  right,  as 
follows  :  "  A  right  is  said  to  be  litigious  whenever  there  exists 
a  suit  or  a  contestation  on  the  same.9' 

This  claim  cannot  be  sustained,  for  two  reasons :  First,  Her- 
nandez did  not  purchase  the  Villavaso  notes  until  after  the 
judgment  in  the  Supreme  Court  thereon.  The  right  ceases  to 
be  litigious  when  judgment  has  been  rendered.  Marshal  v.  Me- 
Crea^  2  La.  Ann.  79.  Secondly ,  it  has  been  repeatedly  decided 
by  the  Supreme  Court  of  Louisiana  that  the  purpose  of  article 
2652  was  to  prevent  litigation,  and  therefore  a  defendant  who, 
instead  of  paying  the  price  of  the  transfer,  contests  the  suit 
and  prolongs  the  litigation,  defeats  the  very  object  of  the  arti- 
cle, and  cannot  exercise  the  privilege  it  gives.  The  complain- 
ant should  have  paid  or  tendered  to  Hernandez  the  real  price 
of  the  transfer  with  interest  from  date.  He  would  then  have 
been  in  a  position  to  claim  the  benefit  of  article  2652.  He 
cannot,  after  contesting  the  claim  inch  by  inch  and  up  to  the 
court  of  last  resort,  cancel  it  by  paying  what  it  cost  his  adver- 
sary. Leftwich  v.  Brown,  4  id.  104 ;  Pearson  v.  Grice,  6  id. 
233 ;  Rhodes  v.  Hooper,  id.  356 ;  Evans  v.  De  ISIsle,  24  id. 
248. 

We  think  that  the  attempt  of  Cucullu  to  get  rid  of  the  notes 
and  mortgages  given  by  him  to  Villavaso,  or  postpone  them  to 
the  subsequent  notes  and  mortgage  given  to  himself  by  Walker, 
must  fail,  and  ought  in  equity  to  fail.  Thirty  years  ago  he 
borrowed  from  Villavaso  §20,000,  and  to  secure  this  money 
executed  mortgages  to  him  on  the  Myrtle  Grove  Plantation 
which  he  then  owned.  He  has  never  paid  that  debt.  He 
afterwards  sold  the  plantation  to  Walker  and  took  his  notes 
for  part  of  the  purchase-money,  and  for  the  residue  his  stipula- 
tion to  pay  the  Villavaso  notes  and  mortgages.  Walker  has 
not  paid  them.  While  enforcing  the  lien  of  the  Walker  mort- 
gage and  bringing  the  property  to  sale  to  satisfy  it,  equity 
requires  that  out  of  the  proceeds  the  notes  of  Cucullu  to  Villa- 
vaso should  be  first  paid,  unless  some  reason  in  law  exists  by 
which  they  are  postponed.  We  have  been  able  to  find  no  such 
reason.     We  think  the  decree  of  the  Circuit  Court  was  right, 

and  that  it  should  be  affirmed  j  and  it  is 

So  ordered. 
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1.  Tbe  circumstances  stated  under  which  bonds  of  Florida,  payable  to  bearer, 

issued  in  aid  of  certain  railroad  companies,  signed  by  her  governor  and 
her  treasurer,  and  sealed  with  her  seal,  were  sold  by  the  active  efforts 
of  the  governor  and  came  into  the  hands  of  subjects  of  Holland.  Most  of 
the  sales  were  in  that  country.  Held,  that  inasmuch  as  the  bonds,  though 
fraudulent  in  their  inception,  were  put  upon  the  market  and  sold  in  a 
foreign  country  to  a  people  largely  unacquainted  with  the  English  lan- 
guage, a  case  is  presented  which  justifies  the  court  in  treating  the  owners 
of  them  as  purchasers  for  value  and  in  good  faith,  and  entitled  to  relief 
accordingly. 

2.  One  S.,  having  money  in  his  hands  belonging  to  a  corporation,  W.,  fraudu- 

lently diverted  it  from  the  use  to  which  the  company  had  appropriated  it, 
and  purchased  therewith  bonds  of  the  P.  &  6.  and  of  the  T.  railroads.  S. 
subsequently  handed  over  the  bonds  to  D.  and  others,  purchasers  of  the 
railroads  from  the  trustees  of  the  State  internal  improvement  fund,  that  D 
and  his  associates  might  use  them  in  payment,  it  being  the  understanding 
that  they  were  to  raise  money  by  mortgage  and  pay  S.  what  he  had  ad- 
vanced on  the  bonds,  with  commissions  and  fees  in  addition  ;  and  S.,  besides 
taking  stock  in  the  new  company  to  be  formed,  was  to  have  certain  privi- 
leges in  the  election  of  directors.  D.  and  his  associates  not  being  able  to 
raise  the  balance  of  the  purchase-money  remaining  after  applying  the 
bonds,  S.,  by  giving  to  the  trustees  a  fraudulent  check,  got  possession  of 
the  title-deeds,  and  caused  them  to  be  recorded.  Thereupon  D.,  for  himself 
and  his  associates,  executed  a  paper,  purporting  to  convey  the  railroads  to 
S.,  "  in  trust  for  the  express  purpose  of  enabling  said  S.  —  which  he  hereby 
agrees  and  binds  himself  to  do  —  to  convey  the  same  to  that  incorporation, 
consisting  or  to  consist  as  incorporators  of  said  D.  and  his  associates,"  as 
soon  as  the  latter  should  be  incorporated  as  a  railroad  company  by  the 
legislature.  The  legislature  incorporated  D.  and  his  associates,  and  the 
company  at  once,  without  objection  from  S.  or  any  one  in  his  interest,  took 
possession  of  the  property  and  operated  the  railroad  as  owner.  One  L., 
who  had  succeeded  to  S.  under  his  contracts,  assumed  control  of  the  com- 
pany, and  was  its  principal  stockholder.  A  new  railroad  company  was  then 
incorporated,  which  absorbed  the  other  and  took  possession  of  its  property. 
Both  S.  and  L.  were  named  as  incorporators  of  the  new  company.  The  cor- 
poration W.,  whose  funds  S.  had  thus  embezzled  and  invested,  averred  in  its 
bill  that  the  ownership  of  the  property  was  in  it.  Through  its  agents  it 
had  also  entered  into  a  contract  of  settlement  with  S.  and  L.,  stipulating 
that  the  money  it  had  lost  should  be  paid  to  it  from  the  proceeds  of  the 
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sales  of  certain  State  bonds  to  be  issued  to  tbe  railroad  company  on  the 
faith  of  the  ownership  of  this  property.  Held,  that  the  corporation  W.  was 
estopped  from  setting  up  title  to  the  property  as  against  bona  fide  holders 
of  the  bonds. 

3.  The  legislation  under  which  certain  bonds  were  issued  by  the  State  of  Florida 

in  aid  of  railroads  having  been  pronounced  unconstitutional  by  the  Supreme 
Court  of  that  State,  this  court  passes  upon  the  liability  of  the  railroad 
company  as  guarantors  of  such  bonds,  —  the  case  upon  the  facts  being 
within  the  rule  of  the  liability  of  an  indorser  of  commercial  paper. 

4.  Contracts  created  by,  or  entered  into  under,  the  authority  of  statutes  are  to 

be  interpreted  according  to  the  language  used  in  each  particular  case  to 
express  the  obligation  assumed. 

6.  The  State,  by  the  terms  of  the  statute,  haying  a  lien  on  the  property  of  the 

railroad  company  as  trustee  for  the  holders  of  the  bonds,  it  does  not  follow, 
because  the  provisions  of  the  statute  in  respect  to  the  execution  and  ex- 
change of  the  State  bonds  is  unconstitutional,  that  the  statutory  lien  is 
void  also.  The  unconstitutional  part  of  the  statute  may  in  this  instance 
be  stricken  out,  and  the  statutory  mortgage  left  in  full  force. 
&  A  suit  was  brought  by  the  State  of  Florida  against  the  F.  C.  Railroad  Com- 
pany, alleging  default  in  the  payment  of  interest  due  on  the  company's 
bonds  given  in  exchange  for  State  bonds,  and  seeking  to  enforce  the  statu- 
tory lien  by  the  sale  of  the  roads  and  the  application  of  the  proceeds  to 
the  holders  of  the  State  bonds.  The  company  answered,  setting  up  fraud, 
the  unconstitutionality  of  the  law  touching  the  State  bonds,  and  averring 
that  the  railroad  bonds  were  not  a  lien.  The  Supreme  Court  of  the  State 
dismissed  the  bill  because  it  was  not  proved  that  any  of  the  State  bonds 
were,  in  the  hands  of  bona  fide  holders.  The  point  as  to  the  statutory 
authority,  however,  to  exchange  the  bonds  and  create  a  lien,  was  directly 
made  by  the  pleadings,  and,  after  full  argument,  elaborately  considered  by 
the  court.    Held,  that  the  decision  on  this  point  was  in  no  just  sense  obiter. 

7.  It  cannot  be  said  that  a  case  is  not  authority  on  one  point,  because,  although 

that  point  was  properly  presented  and  decided  in  the  regular  course  of  the 
consideration  of  the  cause,  something  else  was  found  in  the  end  which  dis- 
posed of  the  whole  matter. 

Appeals  from  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Florida. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  George  F.  Edmunds,  Mr.  William  A.  Maury,  Mr. 
Samuel  F.  Phillips,  and  Mr.  James  M.  Baker  for  the  Florida 
Central  Railroad  Company. 

Mr.  Jarnes  M.  Baker  and  Mr.  James  Baker  for  the  Jackson- 
ville, Pensacola,  and  Mobile  Railroad  Company. 

Mr.  George  F.  Edmunds,  Mr.  Samuel  F.  Phillips,  and  Mr. 
Joseph  B.  Stewart  for  the  Western  North  Carolina  Railroad 
Company. 

Mr.  Matthew  M.  Carpenter  and  Mr.  Wayne  Mac  Veagh,  contra. 
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Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

These  cases,  although  separate  in  form,  are  so  connected  in 
their  facts  that  they  may  properly  be  considered  and  decided 
together.     The  facts  are  these :  — 

The  Florida,  Atlantic,  and  Gulf  Central  Railroad  Company, 
incorporated  by  the  General  Assembly  of  Florida  in  1853, 
built  a  railroad  from  Jacksonville  to  Lake  City.  The  Pensa- 
cola-and  Georgia  Railroad  Company,  also  incorporated  during 
the  same  year,  built  a  road  from  Lake  City  through  Talla- 
hassee to  Quin cy  in  the  direction  of  Mobile,  with  a  branch  to 
Monticello;  and  the  Tallahassee  Railroad  Company,  incorpo- 
rated at  a  somewhat  earlier  date,  built  another  road  from 
Tallahassee  to  St.  Marks.  Each  of  these  companies  became 
indebted  to  the  State  of  Florida  under  the  provisions  of  the 
internal  improvement  law,  and,  as  a  consequence,  the  road  of 
the  Florida,  Atlantic,  and  Gulf  Central  company  was  sold,  on 
the  4th  of  March,  1868,  by  the  trustees  of  the  internal  improve- 
ment fund,  under  the  authority  of  law,  to  William  E.  Jackson 
and  his  associates,  that  of  the  Pensacola  and  Georgia  company, 
on  the  6th  of  February,  1869,  to  F.  Dibble  and  his  associates, 
and  that  of  the  Tallahassee  company  on  the  same  day  and  to 
the  same  parties. 

The  road  from  Jacksonville  to  Lake  City  was  paid  for  in  full, 
and  a  conveyance  in  due  form  executed  to  the  purchasers,  who, 
on  the  29th  of  July,  1868,  were,  under  the  name  of  the  Florida 
Central  Railroad  Company,  incorporated  by  the  General  As- 
sembly of  the  State,  with  all  the  powers  and  franchises  of  the 
Florida,  Atlantic,  and  Gulf  Central  company.  They  were  also 
authorized  to  fix  the  amount  of  the  capital  stock  of  the  com- 
pany, and  the  number  of  shares  into  which  it  should  be  divided. 
In  this  way  the  capital  was  put  at  $550,000,  with  five  thousand 
five  hundred  shares.  Of  these  shares  George  W.  Swepson  after- 
wards became  the  purchaser  of  four  thousand  three  hundred 
and  seventy,  which  he  paid  for  with  money  in  his  hands  be- 
longing to  the  Western  Division  of  the  Western  North  Caro- 
lina Railroad  Company,  a  North  Carolina  corporation,  which 
he  fraudulentlv  diverted  from  the  use  to  which  it  had  been 
appropriated  by  that  company. 
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Swepson  also  purchased,  with  the  funds  of  the  same  North 
Carolina  corporation,  bonds  of  the  Pensacola  and  Georgia  and 
the  Tallahassee  companies  to  the  amount  of  $960,000,  or  there- 
abouts, and  on  the  24th  of  April,  1869,  he  entered  into  a  con- 
tract with  the  purchasers  of  the  roads  of  those  companies  by 
which  he  was  to  deliver  them  these  bonds  to  use  in  making 
their  payments  of  purchase-money  ;  and  they,  as  soon  as  they 
could  get  the  necessary  authority  from  the  legislature,  were  to 
raise  money  by  a  mortgage  on  the  property  and  pay  him  what 
he  had  advanced  to  buy  the  bonds,  with  certain  commissions 
and  attorney's  fees,  and  $100,000  in  addition.  The  contract 
contemplated  an  incorporation  of  the  purchasers  after  the  man- 
ner of  the  Florida  Central  company,  with  a  distribution  of  one- 
third  of  the  stock  to  Swepson.  As  security  for  the  payment 
of  the  sum  agreed  to  be  paid,  the  bonds  issued  under  the  con- 
templated mortgage  were  to  be  disposed  of  in  a  particular  way, 
and  Swepson  was  to  be  given  certain  privileges  in  the  election 
of  directors.  Under  this  arrangement  Swepson  handed  over 
$960,300  of  Pensacola  and  Georgia  and  Tallahassee  bonds  to 
the  purchasers ;  but  after  these  bonds  had  been  applied  in  the 
way  contemplated  there  still  remained  a  balance  of  the  pur- 
chase-money, amounting  to  $472,065,  to  be  paid.  Deeds  con- 
veying the  property  to  Dibble  for  himself  and  his  associates 
were  executed  in  due  form,  but  their  delivery  was  withheld  on 
account  of  this  default  in  payment.  Dibble  and  his  associates 
being  unable  to  raise  the  money,  Swepson,  by  putting  off  on 
the  trustees  of  the  improvement  fund  a  worthless  check  that 
was  never  paid  for  the  amount  that  was  due,  got  possession  of 
the  deeds  and  had  them  duly  recorded  April  22,  1869.  On 
the  same  day  Dibble,  for  himself  and  his  associates,  party 
of  the  first  part,  executed  a  paper  which  on  its  face  purported 
to  convey  the  roads  to  Swepson,  "said  party  of  the  second 
part,  in  trust  for  the  express  purpose  of  enabling  said  party  of 
the  second  part  —  which  he  hereby  agrees  and  binds  himself 
to  do  —  to  convey  the  same  to  that  incorporation,  consisting  or 
to  consist  as  incorporators  of  said  F.  Dibble  and  his  associates, 
as  soon  as  said  Dibble  and  his  associates  shall  have  granted  to 
them  such  a  similar  relief  as  the  legislature  of  the  said  State  of 
Florida  granted  to  William  £.  Jackson  and  his  associates  by  act 
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for  relief  of  William  £.  Jackson  and  his  associates,  approved 
July  29,  1868,  and  also  for  the  further  purpose  of  securing  said 
party  of  the  second  part  in  all  advances  made  as  specified  and 
agreed  upon  in  the  said  agreement  between  these  parties,  exe- 
cuted and  dated  March  26, 1869,  and  the  advancement,  as  afore- 
said, of  said  sum  of  four  hundred  and  seventy-two  thousand  and 
sixty-five  dollars,  until  such  time  as  said  relief  shall  have  been 
granted  and  said  party  of  the  second  part  shall  have  conveyed 
said  property  to  said  incorporation,  as  hereinbefore  prescribed."  I 
This  instrument  was  never  acknowledged  or  recorded.  ' 

On  the  24th  of  June,  1869,  the  proposed  act  of  incorporation 
was  obtained,  by  which  Dibble  and  his  associates,  as  purchasers 
of  the  roads,  were  made  a  body  corporate  under  the  name  of 
the  Tallahassee  Railroad  Company,  to  hold,  operate,  and  enjoy 
the  property  purchased,  with  all  the  powers,  privileges,  and 
franchises  of  the  Pensacola  and  Georgia  and  the  original  Talla- 
hassee companies,  and  with  power  to  issue  bonds  secured  by 
mortgage ;  "  Provided,  that  any  deed  of  trust,  mortgage,  or 
conveyance,  bond  or  bonds,  or  security  which  may  have  been 
executed,  made,  created,  or  contracted  for,  as  a  lien  on  said 
railroad  or  otherwise,  by  said  Franklin  Dibble,  in  behalf  of 
himself  and  his  associates,  prior  to  the  passage  of  this  act, 
shall  be  valid  and  effectual  to  all  intents,  either  at  law  or  in 
equity,  as  a  lien  or  a  mortgage,  or  security  on  said  railroad,  as 
if  the  same  had  been  made  by  virtue  of  this  act,  and  shall  in 
nowise  be  affected  by  any  provisions  thereof."     Sect.  6. 

The  new  Tallahassee  company  was  duly  organized  under 
this  charter,  and  took  possession  of  and  operated  the  roads. 
Afterwards,  to  remove  all  doubts  as  to  the  title  of  the  corpora- 
tion to  the  property  of  the  old  companies,  Dibble,  for  himself 
and  his  associates,  at  some  time  during  the  year  1870,  executed 
a  paper  which  purported  to  be  a  conveyance,  in  due  form,  for 
that  purpose,  by  which  he  professed  to  relinquish  and  quit- 
claim to  the  corporation  all  his  rights.  This  paper  was  not 
acknowledged,  and  was  not  in  fact  a  legal  conveyance  of  the 
property.  No  conveyance  in  form  was  ever  executed  by  Swep- 
son,  neither  has  he  at  any  time,  so  far  as  appears,  attempted 
to  exercise  any  rights  under  the  conveyance  or  transfer  which 
was  made  to  him. 
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On  the  24th  of  June,  1869,  an  act  was  passed  by  the  General 
Assembly  of  Florida  to  "  perfect  the  public  works  of  the  State." 
By  this  act,  "  in  order  to  secure  the  speedy  completion,  equip- 
ment, and  maintenance  of  a  connection  by  railroad  between 
Jacksonville,  on  the  Atlantic  coast,  and  Pensacola,  on  the 
Gulf  coast,  and  Mobile,  in  Alabama,"  George  W.  Swepson, 
Milton  S.  Littlefield,  J.  P.  Sanderson,  J.  L.  Re  Qua,  William 
H.  Hunt,  their  associates,  successors,  and  assigns,  were  consti- 
tuted a  body  politic  and  corporate  under  the  name  of  the 
Jacksonville,  Pensacola,  and  Mobile  Railroad  Company.  This 
company  was  authorized  to  build  a  railroad  from  Quincy  to  the 
Alabama  State  line,  and  there  connect  with  any  road  running 
to  Mobile,  and  to  consolidate  with  the  several  companies  own- 
ing roads  from  Quincy  to  Jacksonville,  from  Tallahassee  to  St* 
Marks,  and  the  branch  to  Monticello.  The  original  charter 
was  somewhat  amended  on  the  28th  of  January,  1870,  after 
which  sects.  9,  10,  11  of  the  original  charter,  and  sect.  4  of  thd 
amended  charter,  were  as  follows :  — 

u  Sect.  9.  In  order  to  aid  the  said  Jacksonville,  Pensacola,  and 
Mobile  Railroad  Company  to  complete,  equip,  and  maintain  its 
road,  and  to  aid  in  perfecting  one  of  the  public  works  embraced  in 
the  internal  improvements  of  the  State,  the  governor  of  the  State 
is  hereby  directed  to  deliver  to  the  president  of  the  said  company 
coupon  bonds  of  the  State  to  an  amount  equal  to  sixteen  thousand 
dollars  per  mile  for  the  whole  line  of  road  and  length  of  railroad 
owned  by  or  belonging  to  said  Jacksonville,  Pensacola,  and  Mobile 
Railroad  Company,  in  exchange  for  first-mortgage  bonds  of  said 
railroad  company,  of  the  denomination  of  one  thousand  dollars, 
when  the  president  thereof  shall  certify  upon  his  oath  that  the  road 
or  parts  of  road  for  which  he  asks  for  an  exchange  of  bonds  is  com- 
pleted, and  is  in  good  running  order.  The  said  bonds  shall  be  of 
the  denomination  of  one  thousand  dollars,  signed  by  the  governor, 
countersigned  by  the  treasurer,  sealed  with  the  great  seal  of  the 
State;  shall  bear  eight  per  cent  interest,  payable  semi-annually, 
and  shall  be  payable  to  bearer.  They  shall  be  dated  on  the  first 
day  of  January,  a.  d.  1870,  and  shall  be  due  thirty  years  thereafter, 
and  principal  and  interest  shall  be  payable  at  such  place  in  the  city 
of  New  York  as  the  governor  shall  designate.  The  coupons  for 
interest  shall  be  payable  to  bearer,  and  shall  be  authenticated  by 
the  written  or  engraved  signature   of  the   treasurer:  Provided^ 


124  Railroad  Companies  v.  Schutte.         [Sup.  Ct 

however,  that  when  the  Jacksonville,  Pensacola,  and  Mobile  Rail- 
road Company  shall  or  may  determine  to  pay  the  interest  in  gold 
for  or  upon  their  bonds  or  the  bonds  designated  in  the  tenth  sec- 
tion of  an  act  entitled  'An  Act  to  perfect  the  public  works  of  the 
State,'  approved  June  24,  1869,  upon  giving  notice  to  the  governor 
of  such  intention,  then  the  State  bonds  aforesaid  and  the  coupons 
for  interest  on  said  bonds  shall  be  payable  in  gold,  notice  of  which 
shall  be  given  by  the  governor  in  some  paper  published  in  the  city 
of  New  York,  and  at  the  capital  of  this  State,  to  be  designated  by 
the  governor. 

"  Sect.  10.  In  exchange  for  the  bonds  of  the  State  above  de- 
scribed, the  president  of  the  company  shall  deliver  to  the  governor 
of  the  State  coupon  bonds  of  the  company,  bearing  a  like  rate  of 
interest,  payable  to  the  State  of  Florida,  signed  by  the  president, 
sealed  with  the  corporate  seal ;  coupons  payable  to  State  of  Florida, 
authenticated  by  the  written  or  engraved  signature  of  the  presi- 
dent. The  bonds  shall  be  of  such  denominations,  not  less  than  one 
thousand  dollars,  as  the  said  company  may  choose,  and  principal 
and  interest  shall  be  payable  at  the  same  time  and  place  as  the 
aforesaid  State  bonds. 

"  Sect.  11.  To  secure  the  principal  and  interest  of  the  said  com- 
pany bonds,  the  State  of  Florida  shall,  by  this  act,  have  a  statutory 
lien,  which  shall  be  valid  to  all  intents  and  purposes  as  a  first  mort- 
gage duly  registered,  on  the  part  of  the  road  for  which  the  State 
bonds  were  delivered,  and  on  all  the  property  of  the  company,  real 
and  personal,  appertaining  to  that  part  of  the  line  which  it  may 
now  have  or  may  hereafter  acquire,  together  with  all  the  rights, 
franchises,  and  powers  thereto  belonging,  and  in  case  of  a  failure 
of  the  company  to  pay  either  principal  or  interest  of  its  bonds  or 
any  part  thereof  for  twelve  months  after  the  same  shall  become 
due,  it  shall  be  lawful  for  the  governor  to  enter  upon  and  take  pos- 
session of  said  property  and  franchises,  and  sell  the  same  at  public 
auction,  after  having  first  given  ninety  days'  notice  by  public  ad- 
vertisement in  at  least  one  newspaper  published  in  each  of  the 
following  places  :  the  city  of  New  York,  in  the  State  of  New  York, 
the  city  of  Savannah,  in  the  State  of  Georgia,  and  the  city  of  Talla- 
hassee, in  the  State  of  Florida,  for  lawful  money  of  the  United 
States,  and  for  nothing  else,  except  that  the  State,  for  its  own  pro- 
tection, may  become  the  purchaser  at  said  sale,  and  may  pay  on 
said  purchase  any  evidences  of  indebtedness  the  State  may  hold 
against  said  roads,  which  purchase-money  or  said  evidences  of 
indebtedness  shall  be  paid  on  the  day  of  sale  into  the  treasury  of 
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this  State,  or  within  ten  days  thereafter ;  and  all  moneys  arising 
from  said  sale  and  paid  into  the  treasury  of  this  State,  as  heretofore 
prescribed,  shall  be  promptly  and  exclusively  applied  to  the  pay- 
ment and  satisfaction  of  the  bonds  issued  by  the  State  of  Florida, 
under  this  act,  and  in  case  the  holders  of  said  bonds  do  not  present 
them  for  redemption  within  ninety  days  after  said  sale,  the  treas- 
urer shall  invest  the  same,  or  any  part  thereof  which  may  be  re- 
maining in  his  hands,  in  the  securities  of  the  United  States,  to  be 
held  by  the  State  of  Florida,  as  trustee  for  the  bondholders,  until 
said  bondholders  shall  demand  the  same,  upon  which  demand  the 
treasurer  shall  immediately  turn  over  or  pay  said  securities  to  the 
bondholders.  The  purchaser  or  purchasers  of  said  road  shall  be  by 
said  sale  possessed  of  all  the  rights,  privileges,  and  franchises  of  said 
defaulting  company,  together  with  the  franchise  of  use  and  being  a 
body  politic,  and  the  governor  shall,  upon  the  payment  of  said  pur- 
chase-money into  the  treasury  of  this  State,  as  above  provided, 
immediately  cause  the  purchaser  or  purchasers  of  said  road  at  said 
sale  to  be  placed  in  the  actual  possession,  use,  and  enjoyment 
thereof,  and  cause  all  the  books,  papers,  and  real  and  personal  prop- 
erty of  said  company,  of  every  description,  together  with  its  fran- 
chise of  use  and  being  a  body  politic  and  corporate,  to  be  turned 
over  to  said  purchaser  or  purchasers,  and  the  purchaser  or  pur- 
chasers of  said  road  shall  be  by  said  sale  possessed  of  all  the  rights, 
privileges,  and  franchises  of  said  defaulting  company,  together  with 
the  franchise  of  use  and  being  a  body  politic  and  corporate,  and 
may  use  any  new  corporate  name  they  see  fit,  and  make  and  use  a 
new  seal  upon  signifying  their  action  in  writing  to  the  governor, 
and  thereafter  may  exercise  all  the  rights  of  a  body  corporate  and 
privileges  thereof,  and  of  said  defaulting  company,  under  said  new 
name,  for  the  term  of  thirty-five  years,  to  date  from  the  time  of 
purchase  as  aforesaid.  That  any  such  sale  shall  be  ratified  by  the 
legislature  before  the  same  shall  become  effective." 

"  Sect.  4.  That  the  governor  shall,  for  the  purpose  of  further 
aiding  said  Jacksonville,  Pensacola,  and  Mobile  Railroad  Company 
in  the  speedy  construction  of  its  road,  deliver  to  the  president  of 
said  company  coupon  bonds  of  this  State,  of  the  same  character  as 
those  above  described  in  this  act,  to  the  amount  of  sixteen  thousand 
dollars  per  mile,  upon  receiving  for  and  from  the  president  of  said 
company  first-mortgage  bonds  of  like  amount  on  any  part  or  por- 
tion of  the  road  between  Quincy  and  Jacksonville  :  Provided,  hoto- 
ever,  the  State  bonds  under  this  section  shall  not  be  exchanged  for 
first-mortgage  bonds  for  a  greater  length  than  one  hundred  miles 
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of  any  part  of  railroad  between  Quincy  and  Jacksonville :  Pro- 
vided, the  said  railroad  company  or  companies  shall  not  issue  first 
mortgage  bonds  to  a  greater  amount  than  sixteen  thousand  dollars 
per  mile." 

Under  the  authority  of  this  act  the  new  Tallahassee  com- 
pany was  consolidated  with  the  Jacksonville,  Pensacola,  and 
Mobile  company,  May  25,  1870,  by  the  name  and  having  the 
corporate  powers  of  the  Jacksonville,  Pensacola,  and  Mobile 
Railroad  Company,  with  a  capital  of  $6,000,000,  divided  into 
60,000  shares.  Previous  to  this  time  M.  S.  Littlefield  had 
succeeded  to  all  the  rights  of  Swepson  in  these  several  transac- 
tions, and  in  the  distribution  of  stock  in  the  consolidated  com- 
pany he  was  given  38,433  shares  of  the  agreed  capital.  He 
represented  9,930  out  of  the  10,000  shares  at  the  meeting  of  the 
stockholders  of  the  Jacksonville,  Pensacola,  and  Mobile  com- 
pany which  voted  for  the  consolidation,  and  17,998  of  the 
30,000  shares  of  the  Tallahassee  company  voting  to  the  same 
effect.  The  Florida  Central  company  never  entered  into  the 
consolidation,  and  the  consolidated  company,  therefore,  only 
became  the  owner  of  the  roads  west  of  Lake  City. 

After  the  consolidation  was  perfected  the  Jacksonville,  Pen- 
sacola, and  Mobile  company  executed  its  bonds,  payable  to  the 
State  for  $3,000,000,  as  allowed  by  sect.  10  of  its  charter,  and 
received  in  exchange  bonds  of  the  State  for  the  same  amount, 
such  as  were  provided  for  in  sect.  9,  and  in  the  following 
form :  — 

"United  States  of  America. 
"No.    .]  State  of  Florida.  [No. 

"  It  is  hereby  certified  that  the  State  of  Florida  justly  owes  to 
or  bearer,  one  thousand  dollars,  redeemable  in  gold  coin 
of  the  United  States,  at  the  Florida  State  agency,  in  the  city  of 
New  York,  on  the  first  day  of  January,  1900,  with  interest  thereon 
at  the  rate  of  eight  per  centum  per  annum,  payable  half-yearly  at 
the  said  Florida  State  agency,  in  gold,  on  the  first  days  of  July  and 
January  in  each  year,  from  the  date  of  this  bond  and  until  the 
principal  be  paid,  on  surrendering  the  proper  coupons  hereto  an- 
nexed. 

44  Tallahassee,  January  1st,  1870.        Harrison  Reed,  Governor. 

"[plorida  great  seal.]  S.  B.  Conner,  Treasurer. 
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"  Issued  in  accordance  with  act  of  the  legislature  of  Florida, 
approved  January  28th,  1870. 

u  Form  of  Coupon. 

u  The  State  of  Florida  will  pay  to  bearer  forty  dollars  in  gold,  at 
the  State  agency,  in  the  city  of  New  York,  for  interest  due  , 

on  bond  for  $1,000. 

"  No.        .  S.  B.  Connee,  Treasurer. 

"Indorsement. 

"State  of  Floetda. 

"no.     .]        thiety-yeae  eight  pee  cent  bond.  [$1,000. 

**  Payable  January  1st,  1900.    Interest  payable  1st  July  and  January, 
in  gold,  at  Florida  State  agency,  in  the  city  of  New  York. 

u  This  bond  is  one  of  a  series  issued  in  aid  of  the  Jacksonville, 
Pensacola,  and  Mobile  Railroad  Company,  to  the  extent  of  $16,000 
per  mile  upon  completed  road.  The  State  of  Florida  holding  the 
first-mortgage  bonds  of  said  railroad  company  for  a  like  amount,  as 
further  security  to  the  holder  hereof. 

"Harrison  Reed,  Governor  of  Florida? 

These  bonds  of  the  State,  thus  indorsed,  were  put  in  the 
hands  of  Littlefield,  the  president  of  the  company,  to  be  dis- 
posed of,  and  he,  under  an  arrangement  previously  made  with 
S.  W.  Hopkins  &  Co.,  of  New  York  and  London,  handed  the 
bonds  over  to  them  for  sale. 

Some  time  in  the  spring  of  1870  Littlefield,  who  was  at  the 
time  president  of  the  Jacksonville,  Pensacola,  and  Mobile  com- 
pany, and  a  director  in  the  Florida  Central,  cause'd  a  million  of 
dollars  of  the  bonds  of  the  last-named  company  to  be  printed  in 
New  York,  and  signed  there  by  one  H.  H.  Thompson  as  treas- 
urer of  the  company.  These  bonds  were  made  payable  to  the 
State,  and  purported  to  be  executed  under  the  authority  of  the 
act  of  Jan.  28,  1870,  to  amend  the  act  of  June  24,  1869,  "  to 
perfect  the  public  works  of  the  State,"  and  given  in  exchange 
for  bonds  of  the  State  to  aid  the  Jacksonville,  Pensacola,  and 
Mobile  company.  After  having  been  signed  by  Thompson, 
they  were  taken  by  Littlefield  to  Washington,  where  they 
were  signed  by  Swepson  as  president  of  the  company.  After- 
wards the  seal  of  the  company  was  put  to  them,  but  undoubt- 
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edly  in  an  irregular  and  surreptitious  way.  It  is  apparent, 
also,  from  the  evidence,  that  when  Thompson  signed  the  bonds 
as  treasurer  he  had  not  been  formally  elected  to  that  office  by 
the  directors,  but  at  a  meeting  of  the  directors,  on  the  25th  of 
May,  Littlefield  stated  that  Swepson,  the  late  president,  had 
appointed  Thompson  as  secretary  and  treasurer  of  the  company 
for  the  past  year,  and  on  his  motion  this  action  of  the  president 
was  approved. 

On  the  30th  of  May,  1870,  an  agreement  was  entered  into 
between  Littlefield  and  one  Edward  Houstoun,  both  stockhold- 
ers of  the  Florida  Central  company,  by  which  this  million  of 
dollars  of  bonds  was  put  in  the  hands  of  Houstoun  as  collateral 
security  for  a  debt  from  Littlefield  to  him,  and  on  the  2d  of 
June,  at  a  meeting  of  the  stockholders  of  the  company,  the 
following  resolutions  were  unanimously  adopted :  — 

■  "  Resolved,  that  bonds  to  the  extent  of  sixteen  thousand  dollars 
per  mile  be  issued  by  this  company,  which  bonds  shall  be  a  first  lien 
or  mortgage  on  the  Florida  Central  railroad,  its  equipments,  fran- 
chise, road-bed,  workshops,  and  depots,  excepting,  however,  the 
town-lots  in  the  city  of  Jacksonville  not  used  for  depot  purposes. 

"  And  whereas  the  late  president,  George  W.  Swepson,  caused 
to  be  prepared  bonds  to  be  issued  by  this  company  preparatory  to 
an  order  of  the  board  of  directors  to  that  effect,  and  which  bonds 
were  signed  by  said  Swepson  as.  president  of  this  company  and 
countersigned  by  H.  H.  Thompson,  treasurer : 

"  Be  it  therefore  resolved,  that  the  said  bonds  so  signed  by  said 
Swepson  and  countersigned  by  said  Thompson,  to  the  extent  of 
sixteen  thousand  dollars  a  mile,  be  and  they  are  hereby  adopted  as 
the  bonds  to  be  issued  under  the  foregoing  resolution,  and  that  such 
bonds  when  so  issued  shall  be  a  first  lien  or  mortgage  on  the  said 
Florida  Central  railroad,  its  equipment,  franchise,  road-bed,  work- 
shops, and  depots  (excepting  the  lots  in  Jacksonville  not  used  for 
depot  purposes). 

"Be  it  further  resolved,  that  said  bonds  shall  be  placed  in  the 
hands  of  Edward  Houstoun  for  the  purposes  agreed  upon  by  an 
arrs>ngemcnt  between  himself  and  Milton  S.  Littlefield,  who  ir  the 
owniT  of  nearly  all  the  stock  in  this  company,  which  bonds  or  their 
proceeds  are  to  be  held  and  applied  according  to  the  terms  of  said 
arrangement,  except  the  proportion  thereof  applicable  or  appor- 
tion able  to  the  stock  owned  by  other  parties  and  upon  the  satisfao- 
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tion  otherwise  of  the  terras  of  said  arrangement  with  said  Houstoun, 
the  said  bonds  are  to  be  by  him  transferred  to  Milton  S.  Littlefield, 
or  according  to  his  direction,  to  the  extent  of  the  stock  owned  by 
him  at  the  time. 

44  Resolved  farther \  that  the  directors  be  directed  to  carry  the 
foregoing  resolutions  into  effect." 

On  the  7th  of  June,  after  these  resolutions  were  passed,  the 
original  agreement  between  Littlefield  and  Houstoun  was  modi- 
fied so  as  to  provide  for  a  substitution  and  exchange  of  the 
bonds  of  the  State  for  the  bonds  of  the  company,  and  a  sale  of 
the  bonds  of  the  State  by  Hopkins  &  Co.,  they  to  pay  from  the 
proceeds  certain  sums  to  different  parties,  and  the  remainder, 
if  any,  to  Littlefield.  So  far  as  appears  nothing  was  to  go  to 
the  Jacksonville,  Pensacola,  and  Mobile  company. 

Afterwards,  on  the  21st  of  November,  1870,  at  a  meeting  of 
the  directors  of  the  company,  a  report  was  received  from  a 
committee  appointed  to  take  into  consideration  the  past  issue 
of  bonds,  as  follows :  — 

"  The  committee  finding  that  the  bonds  signed  by  G.  W.  Swep- 
son,  president,  and  countersigned  by  H.  H.  Thompson,  treasurer, 
are  in  such  form  as  that  they  cannot  be  used  to  carry  out  the  inten- 
tion of  their  issue  when  they  were  adopted,  report  the  following 
resolution  in  respect  thereto : 

"  Resolved,  that  the  resolution  adopting  the  bonds  to  be  issued 
by  the  company,  signed  by  George  W.  Swepson,  president,  and 
H.  H.  Thompson,  treasurer,  at  a  meeting  of  the  board  of  directors, 
held  on  the  2d  of  June,  a.d.  1870,  be  and  the  same  is  hereby  re- 
scinded, and  that  said  bonds  be  destroyed." 

The  resolution  as  reported  was  unanimously  adopted,  but 
the  bonds  were  never  destroyed,  and  Houstoun,  on  the  11th  of 
January,  1871,  delivered  them  upon  certain  trusts  to  Codding- 
ton,  who  exchanged  them  for  State  bonds,  which  he  took  to 
New  York,  and  afterwards,  on  the  18th  of  April,  placed  in  the 
hands  of  Hopkins  &  Co.  in  New  York  for  sale.  On  the  13th 
of  April,  1871,  at  a  meeting  of  the  stockholders  of  the  com- 
pany, the  following  resolution  was  passed :  — 

*  Resolved,  that  Edward  Houstoun  is  authorized  to  place  the 
bonds  referred  to  in  the  preamble  and  resolutions  of  the  stock- 
holders, adopted  June  2,  1870,  in  the  hands  of  Si  W.  Hopkins  & 
vol.  xm.  9 
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Co.,  for  the  purposes  mentioned  in  said  resolutions,  subject  to  the 
same  exceptions  therein  expressed  with  respect  to  the  proportion 
thereof  applicable  to  the  stock  owned  by  other  parties,  and  accord- 
ing to  the  same  terms  therein  mentioned." 

These  State  bonds  were  in  the  same  form  as  those  exchanged 
with  the  Jacksonville,  Pensacola,  and  Mobile  company,  and 
they  had  upon  them  similar  indorsements. 

On  the  24th  of  March,  1870,  J.  L.  Henry,  N.  W.  Woodfin, 
W.  P.  Welch,  W.  G.  Candler,  and  W.  W.  Rollins  were  ap- 
pointed by  the  General  Assembly  of  North  Carolina  a  commis- 
sion "to  examine  and  fully  investigate  the  condition  and  affairs 
of  the  Western  Division  North  Carolina  Railroad  Company,  as 
far  as  it  concerns  'the  administration  of  G.  W.  Swepson,  late 
president  thereof,  and  to  make  a  full  and  final  settlement  of  all 
accounts  and  liabilities  of  said  president,  G.  W.  Swepson,  in 
connection  with  said  company,1'  and  this  commission,  on  the 
16th  of  April,  1870,  entered  into  the  following  agreement :  — 

"  Memorandum  of  agreement  and  settlement  between  the  Florida 
Central  Railroad  Company,  George  W.  Swepson,  president,  and 
the  Jacksonville,  Pensacola,  and  Mobile  Railroad  Company, 
Milton  S.  Littlefield,  president,  and  Milton  S.  Littlefield,  ma- 
jority owner  of  the  stock  of  said  companies,  and  also  of  the 
stock  of  the  Tallahassee  Railroad  Company,  of  the  first  part,  and 
the  Western  Division  of  the  Western  North  Carolina  Railroad 
Company,  represented  by  N.  W.  Woodfin,  W.  G.  Candler,  W. 
Pink  Welch,  and  W.  W.  Rollins,  commissioners  appointed  by 
an  act  of  the  legislature  of  North  Carolina,  approved  by  the 
stockholders  of  said  corporation,  of  the  second  part,  witnesseth : 

"  That  whereas,  George  W.  Swepson,  late  president  of  the  West- 
ern Division  of  the  Western  North  Carolina  Railroad  Company, 
made  certain  investments  of  the  funds  of  said  company  in  securities 
of  and  interests  in  the  said  Florida  Central  railroad,  Jacksonville, 
Pensncola,  and  Mobile  railroad,  and  the  Tallahassee  railroad,  of 
the  said  State  of  Florida,  as  per  report  made  by  the  said  George 
W.  Swepson  to  the  said  commissioners,  amounting  in  the  aggregate 
to  the  sum  of  one  million  two  hundred  and  eighty-seven  thousand 
four  hundred  and  thirty-six  dollars  and  three  cents,  to  bear  interest 
from  the  first  day  of  November,  1869,  at  the  rate  of  eight  per  cent 
per  annum ;  and  whereas  the  said  George  W.  Swepson  heretofore 
conveyed  to  the  said  Milton  S.  Littlefield,  subject  to  the  payment 
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of  the  above-recited  claim,  his  interest  in  the  above-recited  rail- 
roads ;  and  whereas  the  said  Littlefield  has  received  authority  from 
the  legislature  of  the  State  of  Florida  and  the  several  railroad  com- 
panies to  receive  bonds  to  be  issued  by  and  for  account  of  the  sev- 
eral railroad  companies,  which  bonds  are  to  be  exchanged  for  the 
bonds  of  the  State  of  Florida  to  be  issued  for  the  purpose  of  aiding 
the  finances  of  the  said  several  railroad  companies,  all  of  which  bonds 
are  now  in  a  state  of  preparation ;  and  whereas  the  said  Milton 
S.  Littlefield  has  made  a  contract  with  S.  W.  Hopkins  and  Co., 
No.  71  Broadway,  for  the  disposition  of  said  bonds  as  the  same 
may  be  issued,  the  proceeds  of  the  issue  of  the  bonds  of  the  Florida 
Central  Railroad  Company  of  the  said  State  of  Florida,  amounting 
to  nine  hundred  and  sixty  thousand  dollars,  are  to  be  applied  to  the 
payment  of  the  existing  liabilities  of  the  said  several  railroad  com- 
panies, including  the  sum  of  one  hundred  and  fifty  thousand  dollars 
to  be  paid  to  the  commissioners  aforesaid,  for  the  purpose  of  paying 
existing  liabilities  of  the  said  Western  Division  of  the  Western 
North  Carolina  Railroad  Company. 

"  It  is  understood  and  agreed  by  the  parties  of  the  first  and  sec- 
ond part  that  the  proceeds  of  the  sale  of  the  said  bonds,  so  to  be 
issued  by  the  said  Florida  railroad  companies  and  the  said  State 
of  Florida,  are  to  be  equally  divided,  dollar  for  dollar,  between  the 
Western  Division  of  the  Western  North  Carolina  Railroad  Com- 
pany and  the  said  Florida  railroads,  and  as  the  commissioners, afore- 
said receive  by  this  first  sale  of  bonds  only  the  sum  of  one  hundred 
and  fifty  thousand  dollars,  it  is  further  understood  and  agreed  that 
out  of  the  proceeds  of  the  sale  of  the  issue  of  the  bonds  of  the  Jack- 
sonville, Pensacola,  and  Mobile  Railroad  there  is  first  to  be  received 
by  the  commissioners  aforesaid  a  sum  sufficient  to  be  equal  to  the 
amount  received  by  and  on  account  of  the  said  Florida  railroads, 
and  then  an  equal  amount  is  to  be  received  by  the  said  commis- 
sioners and  the  said  Florida  railroads,  dollar  for  dollar,  until  the 
entire  amount  of  one  million  two  hundred  and  eighty-seven  thou- 
sand and  thirty-six  dollars  and  three  cents,  with  interest  at  eight 
per  cent,  as  aforesaid,  being  the  sum  reported  by  the  parties  of  the 
first  part  as  due  to  the  Western  Division  of  the  Western  North 
Carolina  Railroad,  is  fully  paid. 

a  It  is  further  understood  and  agreed  by  the  parties  of  the  first 
and  second  parts,  that  all  the  interest  owned  or  claimed  by  the  said 
parties  of  the  first  part,  George  W.  Swepson  and  Milton  S.  Little- 
field,  or  which  they  as  individuals  have  a  right  to  control,  in  the  said 
Florida  railroads,  are  hereby  pledged  for  the  faithful  fulfilment  of 
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this  contract  without  the  right  on  the  part  of  any  party  to  interfere 
with  our  management  or  control  of  the  affairs  of  the  road. 

(Signed)  "George  W.  Swepson, 

Pres't  Flo.  Cad.  R.  R.  Co. 
M.    S.   LlTTLEFIELD, 
M.   S.   LlTTLEFIELD, 

Pm.  J.P.&M.R.R.  (?•. 
N.   W.   WoODFIN, 

W.  W.  Rollins, 
W.  6.  Candler, 
W.  P.  Welch, 

Commissioner. 

*  Witnesses :  M.  W.  Ransom. 

R.  R  Swepson." 

While  these  different  proceedings  were  going  on,  and  for  a 
very  considerable  time  afterwards,  strenuous  efforts  were  made 
by  some  parties  interested  to  prevent  a  sale  of  the  bonds  of  the 
State  which  had  thus  been  put  out.  Notices  of  the  fraud  were 
extensively  published  both  in  this  country  and  in  Europe. 
Letters  were  written  to  those  engaged  in  putting  the  bonds  on 
the  market,  and  suits  were  begun ;  but  notwithstanding  all  this 
we  are  entirely  satisfied  from  the  evidence  that  twenty-eight 
hundred,  or  thereabouts,  of  bonds  given  in  exchange  for  those 
of  the  Jacksonville,  Pensacola,  and  Mobile  company,  and  two 
hundred  and  six  given  for  those  of  the  Florida  Central  com- 
pany, were  actually  sold  and  are  now  owned  by  bona  fide  pur- 
chasers, most  or  all  of  whom  are  citizens  of  Holland.  We 
have  reached  this  conclusion  without  the  aid  of  the  deposi- 
tions taken  in  Amsterdam,  which  were  excluded  in  the  court 
below.  There  cannot  be  a  doubt  that  the  governor  of  Florida 
was  active  in  promoting  the  sale,  as  was  also,  to  some  extent, 
the  chairman  of  the  commission  appointed  by  the  General 
Assembly  of  North  Carolina.  The  bonds  were  taken  at  once 
to  London,  and  from  there  put  on  the  market  in  Holland, 
where  most  or  all  of  the  sales  appear  to  have  been  made.  The 
bonds  were  undoubtedly  steeped  in  fraud  at  their  inception, 
but  they  were  nevertheless  apparently  State  bonds  on  the  mar- 
ket in  a  foreign  country,  among  a  people  largely  unacquainted 
with  the  English  language,  and  offering  tempting  inducements 
by  reason  of  their  liberal  interest  to  those  who  were  seeking 
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investments.  To  promote  their  sale  those  interested  in  the 
6cheme  kept  a  part  of  the  proceeds  to  meet  the  interest  for  a 
time  as  it  matured.  Under  these  circumstances  it  is  easy  to 
see  how,  in  the  course  of  two  or  three  years,  with  the  help  of 
skilful  managers,  the  amount  now  out  would  be  found  in  the 
hands  of  persons  who  believed  they  were  holding  a  good  and 
safe  investment.  At  any  rate,  upon  the  facts  as  they  are  pre- 
sented to  us,  we  must  hold  that  in  this  suit  the  present  owners 
of  the  bonds  occupy  the  position  of  purchasers  for  value  and  in 
good  faith  and  are  entitled  to  relief  accordingly. 

In  March,  1872,  the  trustees  of  the  internal  improvement 
fund  of  Florida  commenced  a  suit  in  Duval  Circuit  Court, 
Florida,  against  the  Jacksonville,  Pensacola,  and  Mobile  com- 
pany, to  recover  the  balance  that  was  due  upon  the  purchase  of 
the  Pensacola  and  Georgia  and  Tallahassee  roads,  for  which 
the  fraudulent  check  was  given  by  Swepson,  and  to  enforce  an 
equitable  lien  they  claimed  to  have  on  the  property  as  security 
for  the  payment.  After  this  suit  was  begun  Daniel  P.  Hol- 
land recovered  #a  judgment  against  the  company  and  levied 
upon  and  sold  its  railroad  under  execution,  he  himself  becom- 
ing the  purchaser  and  getting  into  possession.  He  thereupon 
was  made  a  party  to  the  suit  of  the  trustees,  and  in  his  answer 
claimed  to  be  the  owner  of  the  road,  free  of  all  liens  in  favor 
of  the  trustees  or  of  the  State  on  account  of  the  bonds  ex- 
changed for  the  company's  bonds  under  the  amended  charter. 
At  its  January  Term,  1876,  the  Supreme  Court  of  the  State 
decided  in  that  case  that  the  title  which  Holland  took  by  his 
purchase  was  subject  to  the  prior  liens  on  the  property,  and 
that  the  bonds  of  the  State  were  unconstitutional  and  void,  but 
that  the  bona  fide  holders  of  the  State  bonds  were  entitled  to 
the  benefit  of  the  statutory  lien  to  secure  the  company  bonds 
which  were  given  in  exchange  for  the  State  bonds.  Holland  v. 
State  of  Florida,  15  Fla.  455. 

In  March,  1872,  the  State  of  Florida  instituted  another  suit 
in  the  Duval  Circuit  Court  against  the  Florida  Central  Rail- 
road Company  and  others,  alleging  a  default  in  the  payment 
of  the  interest  due  on  the  bonds  of  that  company  given  in  ex- 
change for  the  bonds  of  the  State,  and  seeking  to  enforce  the 
statutory  lien  by  sale  and  an  application  of  the  proceeds  to  the 


134  Railroad  Companies  v.  Schuttb.         [Sup.  Ct 

holders  of  the  bonds  of  the  State.  To  this  suit  the  company 
answered,  setting  up  to  some  extent  the  frauds  that  are  com- 
plained of  in  the  present  case,  and  further  averring  that  the 
bonds  of  the  State  were  unconstitutional  and  void  and  that  the 
railroad  bonds  were  not  a  lien.  This  suit  also  went  to  the  Su- 
preme Court  of  the  State  on  appeal,  and  it  was  there  decided, 
at  the  January  Term,  1876,  —  1,  That  the  State  bonds  were 
unconstitutional;  2,  that  the  Florida  Central  company  was 
authorized  by  the  act  of  Jan.  28,  1870,  to  issue  the  bonds 
held  by  the  State,  and  that  thereby  a  first  lien  was  created  on 
the  road  of  the  company  in  favor  of  the  bona  fide  holders  of  the 
State  bonds;  3,  that  there  were  no  such  circumstances  con- 
nected with  the  issue,  delivery,  and  exchange  of  the  bonds  as 
would  excuse  the  company  from  their  payment  to  bona  fide 
holders ;  but,  4,  that  there  was  no  proof  in  that  case  showing 
that  any  of  the  State  bonds  were  actually  so  held.  State  of 
Florida  v.  Florida  Central  Railroad  Co.,  id.  690. 

Afterwards,  at  the  January  Term,  1878,  in  the  case  of  the 
Trustees  of  the  Improvement  Fund  v.  Jacksonville^  Pensacolay 
$  Mobile  Railroad  Go.  (16  id.  708),  the  same  court  repeated 
its  decision  that  the  State  bonds  were  unconstitutional  and 
that  the  statutory  lien  was  good  in  favor  of  bona  fide  holders. 
The  court  also  in  that  case  declared  the  lien  of  the  trustees  on 
the  roads  of  that  company,  to  be  prior  in  right  to  all  others,  as 
security  for  the  payment  of  the  balance  due  on  the  sales  under 
which  the  present  company  got  title  to  its  roads.  The  amount 
due,  as  found  by  the  court  below  in  its  decree,  is  9661,845.55, 
as  of  April  2, 1874. 

After  some  of  these  decisions,  and  on  the  30th  of  December, 
1876,  the  holders  of  the  State  bonds  represented  in  the  present 
suits,  and  having  2,751  of  the  Jacksonville,  Pensacola,  and 
Mobile  issue,  and  197  of  the  Florida  Central,  united,  and, 
through  a  committee,  applied  to  the  governor  of  the  State  to 
seize  and  sell  the  roads  under  the  statutory  liens  for  their  ben- 
efit. Complying  with  this  request,  the  governor  advertised 
the  roads  for  sale,  and  thereupon  the  Western  Division  of  the 
Western  North  Carolina  Railroad  Company  filed  two  bills  in 
the  Circuit  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  Florida,  one  to  enjoin  the  sale  of  the  Florida  Central 
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road,  and  the  other  that  of  the  Jacksonville,  Pensacola,  and  Mo- 
bile company.  A  preliminary  injunction  having  been  granted 
and  the  sale  stopped,  J.  Fred.  Schutte  and  others,  representing 
the  State  bondholders,  filed  their  bill  in  the  same  court  to  ob- 
tain a  decree  for  the  sale  of  the  roads  to  pay  their  bonds.  In 
all  these  cases  pleadings  were  filed  and  testimony  taken,  but 
before  any  final  bearing  the  General  Assembly  of  North  Caro- 
lina passed  an  act  repealing  all  acts  creating  or  continuing  in 
existence  the  Western  Division  of  the  Western  North  Carolina 
company,  and  vesting  in  the  Western  North  Carolina  Railroad 
Company  absolutely  all  its  rights,  credits,  rights  of  action,  and 
effects,  with  authority  for  the  Western  North  Carolina  com- 
pany to  prosecute,  defend,  and  manage  any  or  all  suits  pending 
in  which  the  Western  Division  company  was  interested.  This 
having  been  suggested  to  the  court  below  after  the  cases  were 
called  up  for  hearing,  the  suits  instituted  in  the  name  of  the 
Western  Division  company  were  revived  in  the  name  of  the 
Western  North  Carolina  company,  and  the  parties  to  the  suit 
of  Schutte  and  others  corrected  so  as  to  adapt  that  case  to  this 
change  in  circumstances.  A  hearing  was  then  had  in  all  the 
suits,  which  resulted  in  decrees  dismissing  the  bills  of  the 
Western  North  Carolina  Railroad  Company.  In  the  Schutte 
suit  a  first  lien  was  declared  in  favor  of  the  trustees  of  the  in- 
ternal improvement  fund  upon  the  road  of  the  Jacksonville, 
Pensacola,  and  Mobile  company  as  far  west  as  Quincy,  to  secure 
the  payment  of  $463,175.37,  with  interest  at  eight  per  cent 
from  March  20,  1869,  that  being  the  amount  of  the  original 
purchase-money  of  that  road  unpaid,  and  a  second  lien  in  favor 
of  the  complainants  upon  the  entire  road  of  that  company,  in- 
cluding a  few  miles  built  west  of  Quincy,  to  secure  the  amount 
of  State  bonds  held  by  them,  given  in  exchange  for  the  bonds 
of  the  Jacksonville,  Pensacola,  and  Mobile  company,  the  prin- 
cipal of  which  was  $2,751,000,  and  the  accrued  interest 
11,655,001.60.  A  first  lien  was  declared  on  the  road  of  the 
Florida  Central  company  for  $197,000  of  principal,  and 
1118,515.20  of  interest,  on  account  of  bonds  of  the  State  given 
in  exchange  for  the  bonds  of  that  company.  Further  provision 
was  made  in  the  decree  for  the  sale  of  the  roads  separately,  and 
for  the  application  of  the  proceeds  to  the  payment  of  the  several 
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sums  so  found  to  be  due  from  each  respectively,  in  the  order  of 
the  priority  of  the  liens. 

From  the  decrees  dismissing  the  bills  of  the  Western  North 
Carolina  company  that  company  appealed.  From  the  decree 
in  the  Schutte  case  the  Western  North  Carolina  company,  the 
Florida  Central  company,  and  the  Jacksonville,  Pensacola,  and 
Mobile  company  were  allowed  an  appeal.  In  perfecting  their 
appeal  the  Western  North  Carolina  company  and  the  Florida 
Central  company  gave  bonds  which  operated  as  a  supersedeas. 
Before,  however,  either  appeal  was  docketed  here,  a  settlement 
was  concluded  between  the  Western  North  Carolina  company 
and  the  bondholders,  and  pursuant  to  an  understanding  to  that 
effect,  the  appeal  of  that  company  was  docketed  and  dismissed 
in  this  court  on  the  13th  of  September,  1879,  pursuant  to  the 
28th  Rule. 

At  the  last  term  an  application  was  made  to  set  aside  the 
supersedeas  obtained  on  the  bond  of  the  Florida  Central, 
because  the  approval  of  the  bond  was  obtained  by  fraud  and 
perjury.  This  motion  was  granted.  Railroad  Company  v. 
Schutte^  100  U.  S.  644.  After  this,  on  application  to  this 
court  in  behalf  of  parties  interested  in  the  administration  of 
the  assets  of  the  Western  Division  company,  and  upon  a  repre- 
sentation that  the  settlement  which  had  been  made  by  the 
Western  North  Carolina  company  was  in  fraud  of  their  rights 
and  without  their  consent,  an  order  was  made  to  the  effect  that 
the  dismissal  be  set  aside,  and  the  cause  reinstated,  if  the  West- 
ern Division  company  filed  with  the  clerk  of  this  court  by  the 
first  Monday  in  February  a  bond,  such  as  was  specially  desig- 
nated. This  bond  was  given  and  approved  on  the  second  day 
of  February,  1880,  and  in  time. 

Upon  these  facts,  gathered,  with  the  help  of  counsel,  from 
the  confused  mass  of  papers  brought  here  as  the  transcript  of 
part  of  the  record  below,  and  filling  nearly  fifteen  hundred 
printed  pages,  many  questions  have  been  presented  and  ably 
argued.  We  will  first  consider  the  special  position  which  the 
Western  North  Carolina  company,  as  the  successor  of  the  West- 
ern Division  company,  occupies.  So  far  as  the  Florida  Central 
is  concerned,  it  is  not  claimed  that  the  Western  Division  could 
have  had  any  other  rights  than  such  as  belong  to  a  stockholder 


Oct.  1880.]      Railroad  Companies  v.  Schuttb.  187 

holding  a  controlling  interest  in  the  stock  of  the  corporation. 
Its  moneys  were  wrongfully  invested  in  that  stock  by  an  em- 
bezzler. Swepson,  the  embezzler,  bought  the  stock  as  stock, 
and  if  the  company  whose  money  was  embezzled  adopts  his 
purchase,  the  stock  must  be  taken  as  he  held  it,  and  subject  to 
such  incumbrances  as  were  put  on  it  while  in  his  hands.  This 
is  not  seriously  disputed. 

As  to  the  Jacksonville,.  Pensacola,  and  Mobile  company,  an 
attempt  is  made  to  reach  the  property  of  the  company  because 
of  the  trust  deed  or  agreement  executed  by  Dibble  to  Swepson, 
after  the  conveyances  from  the  trustees  of  the  internal  improve* 
ment  fund  had  been  procured  through  Swepson 's  fraud.  That 
instrument  purported,  however,  to  be  in  trust  for  Swepson  to 
convey  to  the  company  to  be  created  by  an  act  incorporating 
the  purchasers  of  the  property  as  soon  as  the  necessary  legisla- 
tion to  that  effect  could  be  obtained.  It  was  not  executed  in  a 
form  to  pass  title,  and  the  security  was  only  to  continue  under 
this  plan  until  the  contemplated  corporation  could  be  organ- 
ized. When  the  act  of  incorporation  was  obtained,  the  com- 
pany at  once,  without  objection  from  Swepson,  or  any  one  in 
his  interest,  took  possession  of  the  property  and  operated  the 
railroad  as  owner.  Littlefield,  who  had  succeeded  to  all  of 
Swepson's  rights  under  his  several  contracts,  assumed  the  abso- 
lute control  of  the  company  and  was  its  principal  stockholder. 
Both  Swepson  and  Littlefield  were  named  as  corporators  of  the 
Jacksonville,  Pensacola,  and  Mobile  company,  incorporated  on 
the  same  day  with  the  purchasers,  which  shortly  after,  as  no 
doubt  was  from  the  beginning  intended,  absorbed  the  purchas- 
ers' corporation  and  took  possession  of  its  property.  No  one 
ever  disputed  the  title  of  the  Jacksonville,  Pensacola,  and  Mobile 
company  until  long  after  this  litigation  began,  and  the  Western 
Division  company  in  its  original  bill  distinctly  averred  that  the 
ownership  of  the  property  was  in  that  company.  Littlefield 
held  a  controlling  interest  in  the  stock,  and  that  undoubtedly 
represented  the  proceeds  of  Swepson's  embezzlements  invested 
in  the  Pensacola  and  Georgia  and  Tallahassee  bonds,  through 
which  the  North  Carolina  company  seeks  to  reach  the  property. 
This  is  clearly  recognized  in  the  contract  of  settlement  entered 
into  between  Swepson,  Littlefield,  and  the  commissioners  of 
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North  Carolina,  on  the  16th  of  April,  1870,  by  which  it  was 
agreed  that  the  North  Carolina  company  should  be  paid  the 
money  it  had  lost  from  the  proceeds  of  the  sales  of  the  state 
bonds  to  be  issued  to  the  Jacksonville,  Pensacola,  and  Mobile 
company  on  the  faith  of  its  ownership  of  this  very  property. 
Certainly  under  such  circumstances  the  North  Carolina  com- 
pany is  estopped  from  setting  up  title  to  the  property  as 
agaiuat  the  bona  fide  holders  of  these  .bonds.  In  this  litigation 
that  company  can  occupy  no  other  position  than  that  of  an 
equitable  owner  of  the  stock  of  Littlefield  in  the  Jacksonville, 
Pensacola,  and  Mobile  company,  and  all  incumbrances  on  the 
property  are  necessarily  incumbrances  on  the  stock  which  the 
property  in  legal  effect  represents.  The  settlement  with  Swep- 
son  was  undoubtedly  conditional,  and  not  to  be  complete  until 
the  money  agreed  on  was  paid,  but  nevertheless  the  North 
Carolina  company  became  by  the  transaction  a  seller  of  the 
bonds  and  is  estopped  accordingly. 

This  disposes  also  of  the  claim  that  the  lien  in  favor  of  Swep- 
son,  created  by  the  deed,  or  agreement,  of  trust  to  him,  was 
saved  by  the  proviso  at  the  end  of  sect.  6  of  the  act  incorporat- 
ing the  new  Tallahassee  company.  It  is  apparent  from  the 
whole  tenor  of  the  instrument  that  this  was  not  intended  as  a 
continuing  security,  and  it  is  equally  clear  from  the  evidence 
that  the  stock  standing  in  Littlefield's  name  represents  all 
the  interest  which  he  or  Swepson  held  in  the  property,  as  se- 
curity or  otherwise,  when  these  suits  were  begun.  In  addition 
to  this,  as  the  instrument  was  imperfectly  executed  and  was 
never  recorded,  it  passed  no  title  as  against  bona  fide  purchas- 
ers. The  cases,  then,  in  all  their  aspects  are  to  be  treated  as 
they  would  be  if  the  several  companies  were  alone,  each  for 
itself,  defending  the  claims  made  by  the  bondholders. 

We  proceed,  then,  to  inquire  whether  the  companies  or 
either  of  them  can  successfully  defend  the  Schutte  suit.  At 
the  outset  it  will  be  conceded  that  the  State  bonds  are  uncon- 
stitutional. The  Supreme  Court  of  the  State  has  three  times 
so  decided  in  cases  where  the  question  was  directly  presented 
by  the  pleadings,  and  apparently  fully  argued.  In* State  of 
Florida  v.  Anderson  (91  U.  S.  667)  we  said  this  delicate 
question  was  "  one  it  was  eminently  proper  the  courts  of  Florida 
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should  determine,"  and  while  we  are  not  now  prepared  to  say 
that  these  decisions  are  conclusive  on  us,  they  certainly  are  not 
of  such  doubtful  correctness  as  to  make  it  proper  that  they 
should  be  disregarded.  The  conclusions  were  reached  by  ap- 
plying the  language  of  art.  12,  sect.  7,  of  the  Constitution  of 
1868,  to  the  condition  of  affairs  in  the  State  when  that  Consti- 
tution was  adopted.  Such  a  question  is  peculiarly  within  the 
province  of  the  courts  of  .the  State  to  decide,  and  we  ought  not 
to  depart  from  what  they  have  done,  except  for  imperative 
reasons. 

But  it  by  no  means  follows  that  because  the  State  is  not 
liable  on  its  bonds  the  companies  are  free  from  responsibility 
under  their  statutory  mortgages.  By  the  express  provisions  of 
the  act  the  State  bonds  were  to  be  given  the  company  in  ex- 
change for  its  own  bonds.  The  company,  not  the  State,  was 
to  use  and  dispose  of  the  State  bonds.  The  object  of  the  State 
was  to  aid  the  company  with  its  credit.  The  State  bonds 
were  to  be  made  payable  to  bearer,  and  negotiable,  while  the 
company  bonds  were  to  the  State  alone  and  not  negotiable. 
The  company  bonds  were  to  be  coupon  bonds  payable  at  the 
same  time  and  place  as  the  State  bonds,  and,  if  the  company 
paid  its  interest  in  gold,  it  was  the  duty  of  the  State  to  pay  in 
the  same  way.  It  is  clear,  therefore,  the  intention  was  that,  as 
between  the  State  and  the  company,  the  State  was  to  be  the 
guarantor  of  the  company  bonds,  and  the  company  the  princi- 
pal debtor.  With  the  public,  however,  it  was  different.  There 
the  State  was  the  debtor,  and  the  company  was  only  known 
through  the  statutes  under  which  the  bonds  were  put  out,  and 
the  certificates  indorsed  on  the  bonds  themselves,  which  were 
that  the  State  held  "  the  first-mortgage  bonds  of  the  railroad 
company  for  a  like  amount  as  security  to  the  holder  hereof." 
Such  bonds  of  the  State  with  such  indorsements  the  company 
put  on  the  market  and  sold.  Under  these  circumstances  the 
certificate  of  the  governor  as  to  the  security  held  by  the  State 
is  in  legal  effect  the  certificate  of  the  company  itself,  and 
equivalent  to  an  engagement  on  the  part  of  the  company  that 
the  bond,  so  far  as  the  security  is  concerned,  is  the  valid  obli- 
gation of  the  State.  The  case  is  clearly  within  the  reason  of 
the  rule  which  makes  every  indorser  of  commercial  paper  the 
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guarantor  of  the  genuineness  and  validity  of  the  instrument  be 
indorses.  We  cannot  doubt  that  under  these  circumstances 
the  company  is  estopped,  so  far  as  its  own  liabilities  are  con- 
cerned, from  denying  the  validity  of  the  bonds.  Having  nego- 
tiated them  on  the  faith  of  such  a  certificate,  the  company 
mast  be  held  to  have  agreed,  as  part  of  its  own  contract,  what- 
ever that  was,  that  the  bonds  were  obligatory. 

What,  then,  were  the  engagements  into  which  these  several 
companies  entered  when,  as  is  alleged,  they  accepted  the  bonds 
of  the  State  in  exchange  for  their  own,  and  put  them  on  the 
market  for  what  they  appeared  on  their  face  to  be  worth  as 
commercial  paper?  And  here  it  is  proper  to  say  that  contracts 
created  by,  or  entered  into  under,  the  authority  of  statutes,  are 
to  be  interpreted  according  to  the  language  used  in  each  partic- 
ular case  to  express  the  obligation  assumed.  Where  the  State 
is  concerned  the  words  employed  are  sometimes  to  be  taken 
most  strongly  against  the  other  party,  but  in  this,  as  in  other 
cases  of  contracts,  language  is  to  be  given,  if  possible,  its  usual 
and  ordinary  meaning.  The  object  is  to  find  out  from  the 
words  used  what  the  parties  intended  to  do.  Every  statute, 
like  every  contract,  must  be  read  by  itself,  and  it  no  more  fol- 
lows that  one  statutory  contract  is  like  another  than  that  one 
ordinary  contract  means  what  another  does.  Of  course,  gen- 
eral rules  of  construction  may  and  should  be  called  into  use 
when  required,  and  sometimes,  when  certain  words  used  in 
statutes  are  understood  to  have  a  certain  meaning,  the  same 
words  will  be  given  the  same  meaning  in  other  like  cases;  still, 
in  the  end,  it  must  be  determined  from  the  language  used  in 
each  particular  case  what  has  been  done,  or  agreed  to  be  done, 
in  that  case.  We  have  been  thus  careful  to  state  these  familiar 
principles  in  this  connection  to  guard  against  the  use  of  this 
case  as  authority  in  others  where  the  contract,  even  though 
it  be  created  by  or  under  the  authority  of  a  statute,  is  not  the 
same. 

In  the  present  case  a  statutory  lien,  in  the  nature  of  a  first 
mortgage  duly  registered,  was  given  the  State  on  the  property 
of  the  company  to  secure  the  principal  and  interest  of  the  com- 
pany bonds,  with  power  in  the  governor,  if  default,  for  a  cer- 
tain length  of  time,  should  be  made  in  the  payment  of  principal 
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or  interest,  to  take  possession  of,  advertise,  and  sell  the  prop- 
erty for  lawful  money  of  the  United  States,  and  nothing  else, 
unless  the  State,  for  its  own  protection,  should  become  the 
purchaser,  when  the  price  might  be  paid  in  money  or  such 
obligations  of  the  company  as  the  State  should  hold.  In  case 
of  a  sale  the  purchase-money,  as  well  as  the  evidences  of  the 
company's  indebtedness  taken  as  money,  were  to  be  paid  into 
the  State  treasury,  and  promptly  and  exclusively  applied  to  the 
payment  and  satisfaction  of  the  bonds  issued  by  the  State  under 
the  authority  of  the  act  now  in  question.  If  the  holders  of  the 
State  bonds  did  not  present  them  within  ninety  days  after  the 
sale,  the  treasurer  was  required  to  invest  the  money  remaining 
in  his  hands  in  the  securities  of  the  United  States,  "to  be  held 
by  the  State  of  Florida  as  trustee  for  the  bondholders,"  until 
demand  of  the  payment  of  the  bonds,  when  it  was  made  the 
duty  of  the  treasurer  to  turn  over  the  securities  to  the  bond- 
holders. It  would  seem  as  though  language  could  not  be  used 
indicating  more  clearly  an  intention  to  have  the  lien,  what  the 
governor  when  he  made  the  exchange  certified  it  to  be,  a  secu- 
rity for  the  holder  of  the  State  bonds.  It  is  quite  true  that,  by 
sect.  13  of  the  act  under  which  the  Jacksonville,  Pensacola,  and 
Mobile  company  was  organized,  the  company  could,  at  any 
time  before  maturity,  pay  off  its  own  bonds  in  national  cur- 
rency, or  in  bonds  of  the  State ;  but  that  does  not  change  tho 
character  of  the  trust  created  by  sect.  11,  in  case  no  such  pay- 
ment was  made.  Here  no  payment  of  any  kind  has  been  made, 
and  no  foreclosure  of  the  lien  has  been  attempted  by  the  State 
except  in  the  interest  of  the  bondholders.  The  State,  from  the 
beginning,  has  recognized  its  obligations  as  trustee,  and,  on  the 
request  of  the  bondholders,  commenced  the  proceedings,  under 
the  authority  of  this  statute,  which  have  resulted  in  the  present 
suits.  '  Indeed,  one  of  the  decisions  against  the  constitutionality 
of  the  bonds  was  rendered  in  a  suit  instituted  by  the  State,  ap- 
parently on  its  own  motion,  to  enforce  the  lien  on  behalf  of  the 
bondholders.  In  our  opinion  there  is  no  occasion  for  applying 
here  the  doctrines  of  subrogation,  because,  in  unmistakable  lan- 
guage, the  statute  has  made  the  mortgage  of  the  company  secu- 
rity for  the  payment  of  the  obligations  of  the  State.  This  we 
understand  to  be  in  accordance  with  the  opinion  of  the  State 
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court,  as  expressed  in  the  Holland  and  Florida  Central  cases, 
reported  in  the  15th  and  16th  of  Florida  Reports. 

It  is  contended,  however,  that  as  the  provision  of  the  act  in 
respect  to  the  execution  and  exchange  of  the  State  bonds  is  un- 
constitutional, the  one  in  relation  to  the  statutory  lien  on  the 
property  of  the  company  is  void  also,  and  must  fall.  We  do 
not  so  understand  the  law.  Undoubtedly  a  constitutional  part 
of  a  statute  may  be  so  connected  with  that  which  is  unconsti- 
tutional, as  to  make  it  impossible,  if  the  unconstitutional  part 
is  stricken  out,  to  give  effect  to  what,  taking  the  whole  to- 
gether, appears  to  have  been  the  legislative  will.  In  such  a 
case  the  whole  statute  is  void ;  but  in  this,  as  in  every  other 
case  of  statutory  construction,  all  depends  on  the  intention  of 
the  legislature,  as  shown  by  the  general  scope  of  the  law.  To 
our  minds  it  is  clear,  in  the  present  case,  that  the  object  of  the 
legislature  was,  not  to  create  a  debt  which  the  State  was  ex- 
pected to  pay,  but  to  aid  the  company  in  borrowing  money 
upon  the  credit  of  the  State.  As  between  the  State  and  the 
company  the  debt  for  the  money  borrowed  was  to  be  the  debt 
of  the  company.  If  the  State  paid  its  bonds  from  its  own 
funds  the  mortgage  could  be  enforced  to  compel  the  company 
to  make  the  State  good  for  all  such  payments.  If  the  State 
did  not  pay,  then  the  creditors  had  their  own  recourse  upon 
the  mortgage.  The  State  credit,  so  far  as  the  State  and  the 
company  were  concerned,  was  only  to  aid  the  company  in  bor- 
rowing money  on  its  own  bonds.  In  any  event,  the  company 
was  to  be  bound  for  the  payment  of  the  entire  debt  when  it 
matured,  and  its  property  was  to  be  given  as  security.  Under 
these  circumstances,  it  seems  to  us  that  the  unconstitutional 
part  of  the  statute  may  be  stricken  out  and  the  obligation  of 
the  company,  including  its  statutory  mortgage  in  favor  of  the 
State  bondholders,  left  in  full  force.  The  striking  out  is  not 
necessarily  by  erasing  words,  but  it  may  be  by  disregarding 
the  unconstitutional  provision,  and  reading  the  statute  as  if 
that  provision  was  not  there.  These  bonds,  as  State  obliga- 
tions, were  void,  but,  as  against  the  company  which  had  ac- 
tually put  them  out,  they  were  good. 

This  disposes  of  this  part  of  the  case  so  far  as  the  Jackson- 
ville, Pensacola,  and  Mobile  company  is  concerned.     No  claim 
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is  made  that  the  statute  does  not  on  its  face  authorize  that 
company  to  exchange  its  bonds  for  those  of  the  State,  or  that 
the  lien  is  not  created  by  the  exchange.  Neither  is  it  claimed 
that  the  necessary  corporate  action  was  not  bad  to  get  the 
bonds  out  under  the  forms  of  law.  Although  on  the  10th  of 
December,  1870,  a  resolution  was  passed  by  the  directors  of 
the  company,  ordering  a  recall  of  the  bonds  on  account  of  the 
proposed  misapplication  of  the  proceeds  of  the  sales  to  be  made, 
an  actual  withdrawal  was  never  effected,  and  the  bonds  have 
got  into  the  hands  of  bona  fide  holders.  The  very  resolutions 
which  directed  the  recall  asserted  the  previous  lawful  and  reg- 
ular issue. 

As  to  the  Florida  Central  company,  however,  the  case  is 
different,  and  it  is  claimed  not  only  that  the  statute  did  not 
authorize  the  exchange  of  the  bonds  and  the  creation  of  the 
Hen,  but  also  that  the  company  did  not  in  its  corporate  char- 
acter execute  its  own  bonds  or  make  the  exchange. 

As  to  the  first  question,  we  deem  it  sufficient  to  say  that  the 
Supreme  Court  of  Florida  has  distinctly  decided  that  in  the 
case  of  this  company,  as  well  as  the  other,  the  statutory  author- 
ity was  complete.  The  point  was  directly  made  by  the  plead- 
ings and  as  directly  passed  on  by  the  court.  Although  the 
bill  in  the  case  was  finally  dismissed  because  it  was  not 
proved  that  any  of  the  State  bonds  had  been  sold,  the  deci- 
sion was  in  no  just  sense  dictum.  It  cannot  be  said  that  a 
case  is  not  authority  on  one  point  because,  although  that  point 
was  properly  presented  and  decided  in  the  regular  course  of 
the  consideration  of  the  cause,  something  else  was  found  in 
the  end  which  disposed  of  the  whole  matter.  Here  the  precise 
question  was  properly  presented,  fully  argued,  and  elaborately 
considered  in  the  opinion.  The  decision  on  this  question  was 
as  much  a  part  of  the  judgment  of  the  court  as  was  that  on  any 
other  of  the  several  matters  on  which  the  case  as  a  whole 
depended. 

This,  like  the  constitutionality  of  the  act,  is  a  question  of 
local  law.  It  depends  on  the  peculiar  condition  of  local  affairs. 
If  the  decision  is  not  conclusive  on  us,  it  is  of  high  authority 
under  the  circumstances,  and  we  are  not  inclined  to  disregard 
it.     The  holders  of  the  commercial  paper  put  out  by  the  com- 
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pany  and  bought  on  the  faith  of  the  State  are  entitled  to  the 
benefit  of  every  presumption  in  their  favor. 

The  next  important  inquiry  is  whether  the  necessary  author- 
ity for  the  issue  and  exchange  of  the  bonds  was  given  by  the 
corporation  itself.  Certainly  the  resolution  of  June  2, 1870,  is 
on  its  face  sufficient  for  that  purpose,  as  is  also  that  of  April 
13, 1871.  It  is  true  Littlefield  now  swears  that  these  meetings 
of  the  stockholders  and  directors  were  irregular  and  without 
sufficient  notice,  but  it  is  worthy  of  remark  that,  in  the  resolu- 
tion of  November  21,  rescinding  that  of  June  2,  there  is  no 
pretence  that  the  original  resolutions  were  not  lawfully  passed 
and  binding  on  the  company.  The  rescission  is  put  entirely 
on  the  ground  that  the  form  of  the  bonds  was  not  such  as  to 
carry  out  the  intention  of  the  company  in  directing  their  issue. 
Mr.  L'Engle  also,  in  his  letter  to  Boissevain,  giving  notice  of 
the  frauds  that  had  been  practised  on  the  company,  substan- 
tially conceded  that  the  issue  of  the  bonds  was  authorized  by 
the  company,  and  confined  his  protest  to  the  improper  use  that 
was  being  made  of  them.  It  is  clear  to  our  minds  from  the 
whole  case  that  but  for  the  fraudulent  disposition  of  the  bonds 
the  corporate  action  of  the  company  in  putting  them,  out  would 
have  been  considered  sufficient.  Littlefield's  character,  as  it 
appears  all  through  this  voluminous  record,  is  not  such  as  to 
entitle  him  to  any  favorable  consideration  as  a  witness  or  other- 
wise. He  and  Swepson  have  both  shown  themselves  capable 
of  the  most  shameless  frauds,  and  we  cannot  but  look  with 
suspicion  upon  everything  they  do  or  say.  We  regret  it  is  not 
in  our  power  to  relieve  the  corporations,  whose  affairs  they 
have  been  permitted  to  manage,  from  the  consequences  of  their 
wanton  breaches  of  trust ;  but  in  our  judgment  this  cannot  be 
done  without  injuring  those  who  are  innocent  of  all  wrong. 

It  is  next  contended,  that  as  the  bonds  were  fraudulently  put 
out  by  the  officers  of  the  companies,  and  are  unconstitutional, 
the  recovery  must  be  confined  to  the  amount  actually  paid  for 
the  bonds  to  the  agents  of  the  companies.  As  we  have  en- 
deavored to  show,  the  bonds,  although  void  as  to  the  State,  are 
valid  as  to  the  company  that  sold  them.  Having  been  put  on 
the  market  by  the  companies  as  valid  bonds,  the  companies  are 
estopped  from  setting  up  their  unconstitutionality.     As  against 
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the  companies,  they  occupy  in  the  market  the  position  of  com- 
mercial securities,  and  may  be  dealt  with  and  enforced  as  such. 
The  companies,  through  their  faithless  agents,  are  in  a  posi- 
tion where  they  must  meet  those  they  have  dealt  with  com- 
mercially, and  respond  accordingly.  In  commerce,  commercial 
paper  means  what  on  its  face  it  represents,  regardless  of  what 
its  maker  or  promoter  may  have  got  for  it.  The  bonds  of  the 
State  in  the  open  market  purported  to  be  what  they  called  for. 
The  companies  put  them  out,  and  in  legal  effect,  as  we  think, 
indorsed  them.  A  bona  fide  holder  can  now  require  the  in- 
dorser  to  respond  to  his  indorsement  commercially ;  that  is  to 
say,  by  paying  what  he  in  effect  agreed  the  maker  must  pay. 

We  believe  we  have  now  disposed  of  all  the  questions  the 
record  presents.  It  has  been  suggested  that  since  the  appeal 
the  property  has  been  sold  under  the  decree  below.  That  is  not 
shown  by  the  record.  The  supersedeas  in  favor  of  the  Florida 
Central  company  we  have  decided  was  fraudulently  obtained. 
The  justice  who  accepted  the  bond  was  imposed  upon.  That 
supersedeas  was  promptly  vacated  when  the  facts  were  called 
to  our  attention.  The  supersedeas  secured  by  the  Western 
North  Carolina  company  was,  to  say  the  least,  suspended  when 
that  company  voluntarily  dismissed  its  appeal  under  the  28th 
Rule.  This  suspension  was  not  vacated  until  the  bond  of  in- 
demnity was  filed  on  the  2d  of  February,  1880.  It  will  be  for 
the  court  below  to  determine,  when  it  is  called  on  to  confirm 
any  sale  that  has  been  made,  whether  a  sale  was  stayed  by  a 
valid  subsisting  supersedeas.  From  relief  against  any  order  in 
that  behalf  the  parties  must  resort  to  such  measures  as  they 
may  be  advised  they  are  entitled  to.  We  cannot,  from  any- 
thing now  before  us,  settle  any  such  question. 

Decrees  affirmed. 

These  cases  were  decided  before  Mb.  Justice  Swatne  and 
Mr.  Justice  Strong  resigned. 

m 

Mr.  Justice  Field  was  not  present  at  the  argument  of 
these  causes,  and  took  no  part  in  deciding  them. 

I  TOL.  XIII.  10 
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Chicago  v.  Tilley. 

A  party  to  a  contract,  who  has  performed  part  of  it  according  to  its  terms,  and 
is  prevented  from  completing  it  by  the  failure  of  the  other  party,  is  entitled 
to  compensation  for  the  work  performed. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  William  0.  Gou&y,  for  the  plaintiff  in  error. 
Mr.  Melville  W.  Fuller,  contra. 

Mr.  Justice  Woods  delivered  the  opinion  of  the  court. 

On  Aug.  28, 1872,  the  City  of  Chicago  entered  into  a  contract 
with  the  County  of  Cook,  of  which  it  was  the  county  seat,  for 
the  joint  occupancy  of  block  No.  39,  in  the  city,  known  as  the 
court-house  square,  whereby,  among  other  things,  it  was  agreed 
as  follows  :  —  • 

"  The  said  parties  shall  join  in  the  erection  of  a  publio  building 
on  said  block  89,  for  the  use  of  the  county  and  city  governments 
respectively,  and  the  courts  of  record  of  said  county. 

"  The  general  exterior  design  of  said  building  shall  be  of  a  uni- 
form character  and  appearance,  as  may  hereafter  be  agreed  upon  by 
the  board  of  county  commissioners  and  the  common  council  of  the 
city  of  Chicago. 

"  That  portion  of  said  building  situate  west  of  the  north  and 
south  centre  line  of  said  block  shall  be  erected  by  the  city  of 
Chicago  at  its  own  expense." 

In  June,  1875,  the  county,  being  ready  to  proceed  with  its 
portion  of  the  building,  appointed  James  J.  Egan  as  its  archi- 
tect, who  entered  upon  the  preparation  of  plans  and  the  con- 
struction of  the  foundation  for  the  county's  portion  of  the 
building. 

On  Aug.  9, 1875,  the  city  council  passed  an  ordinance  which 
repealed  all  former  ordinances,  orders,  and  resolutions  of  the 
council,  pertaining  to  the  erection  and  construction  of  the  city's 
portion  of  the  new  city  hall  and  court-house,  and  rescinded  all 
former  action  in  relation  to  the  appointment  of  architects,  and 


Oct.  1880.]  Chicago  v.  Tilley.  147 

expressly  provided  that  "  nothing  in  this  ordinance  shall  be 
construed  as  to  in  any  manner  affect,  or  in  any  wise  rescind, 
impair,  or  amend  any  contract  or  other  agreement  now  sub- 
sisting between  the  city  of  Chicago  and  the  county  of  Cook." 

On  the  same  day  the  council  passed  an  order,  the  material 
portion  of  which  is  as  follows :  — 

"Ordered,  that  one  architect  shall  be  appointed,  whose  duty  it 
shall  be  to  prepare  the  necessary  plans  and  specifications  for  the 
erection  of  the  city's  portion  of  a  new  city  hall  and  court-house, 
upon  block  39,  in  the  original  town  of  Chicago,  commonly  known 
as  the  court-house  square,  and  the  general  exterior  design  of  the 
same  to  be  of  a  uniform  character  and  appearance,  as  shall  be  agreed 
upon  by  said  architect  and  board  of  public  works  and  said  county 
commissioners,  said  architect,  when  the  plans  and  specifications 
shall  have  been  prepared  by  hiiv,  and  agreed  upon  by  said  board, 
to  take  charge  of  and  superintend  the  construction  of  said  building 
to  its  completion  under  the  direction  and  control  of  said  board  of 
public  works,  and  said  architect  shall  also  do  and  perform  every 
other  service  or  thing  necessary  to  be  done,  in  and  about  the  con- 
struction and  erection  of  the  city's  portion  of  said  building  to  com- 
pletion, which  shall  be  required  to  be  done  and  performed  by  him 
as  such  architect,  by  said  board  of  public  works,  and  said  architect 
shall  receive  from  the  city  of  Chicago  as  his  full  compensation  for 
his  entire  services  as  such  architect  the  sum  of  $37,500,  said  sum 
being  three  per  cent  of  the  sum  of  $1,250,000,  which  shall  be  the 
entire  cost  of  the  city's  portion  of  said  building ;  and  such  compen- 
sation shall  be  in  full  for  all  services  of  such  architect,  and  no  other 
or  further  compensation  whatever  shall  be  paid  to  him  by  said 
city." 

The  order  further  provided  that,  whenever  the  plans  and 
specifications  should  be  agreed  upon  in  manner  aforesaid,  the 
board  of  public  works  should  proceed  with  the  city's  portion  of 
said  building. 

After  the  passage  of  this  order  the  city  council  proceeded  to 
elect  an  architect  to  act  under  its  provisions,  and  Tilley  the 
defendant  in  error  was  chosen. 

On  August  24  he  was  officially  notified  of  his  election,  and  on 
the  same  day  made  known  to  the  officers  of  the  city  his  accept- 
ance of  the  office,  and  offered  to  enter  into  a  written  contract 
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and  give  bonds ;  but  they  were  not  deemed  necessary  by  the 
city  authorities,  and  were  dispensed  with. 

Soon  after  the  acceptance  of  employment  by  him  as  archi- 
tect, under  the  order  of  August  9,  he  proceeded  to  prepare  plans 
for  the  city's  portion  of  the  building. 

He  made  plans  for  the  several  floors  or  stories  of  the  build- 
ings, consulted  with  the  heads  of  the  various  departments  of 
the  city  government  as  to  the  accommodations  their  depart- 
ments would  respectively  need,  and  from  the  information  thus 
obtained  made  interior  plans  for  the  proposed  building,  and  he 
also  prepared  designs  and  plans  for  the  exterior  of  the  build- 
ing ;  these  plans  or  designs  were  exhibited  to  the  members  of 
the  board  of  public  works  and  to  the  city  officers,  from  time  to 
time,  during  the  months  of  September,  October,  and  a  part  of 
November,  1875.  # 

The  board  of  public  works  proceeded  to  advertise  for  bids 
for  excavations  for  the  foundations,  and  the  plaintiff  prepared 
the  plans  and  specifications  for  such  excavations,  and  also  pre* 
pared  plans  and  specifications  for  the  foundations  and  sub- 
basement  of  the  proposed  building. 

Early  in  November  it  was  ascertained  that  the  plans  pre- 
pared by  Tilley  did  not  harmonize  with  the  plans  which  had 
been  prepared  by  Egan,  the  architect  of  the  county,  and  pur- 
suant to  a  resolution  of  the  common  council,  passed  November 
15,  a  joint  meeting  of  the  mayor,  the  city  board  of  public 
works,  the  building  committee  of  the  common  council,  the 
president  of  the  board  of  county  commissioners,  and  the  build- 
ing committee  of  the  county  board,  was  held  to  consult  in 
regard  to  some  feasible  plan  by  which  the  difference  arising 
between  the  city  and  county  architects  might  be  satisfactorily 
settled.  This  joint  meeting  was  held,  and  was  attended  not 
only  by  the  city  and  county  officials  mentioned,  but  also  by  the 
plaintiff  as  architect  of  the  city,  and  Egan  as  architect  for  the 
county.  They  had  their  respective  plans  there,  and  explained 
them  to  the  officials  in  attendance.  The  result  of  this  meeting 
for  consultation  and  examination  of  plans  was  a  direction  by 
the  joint  meeting  to  the  architects  to  prepare  a  joint  com- 
promise plan  for  the  exterior  of  the  building. 

The  joint  meeting  adjourned  to  a  future  day,  for  the  purpose 
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of  giving  the  architects  time  to  prepare  their  new  plan  or 
plans.  On  the  day  to  which  the  adjournment  was  taken  the 
joint  meeting  reassembled,  and  Egan  presented  sketches  of  a 
compromise  plan,  embodying  substantially  the  features  upon 
which  the  building  is  now  being  constructed;  but  Tilley 
presented  no  plan,  and  did  not  concur  in  or  indorse  Egan's 
plan. 

After  an  examination  and  discussion  of  Egan's  compromise 
plan,  the  proof  tends  to  show  that  it  was  adopted  by  the  joint 
meeting,  and  the  county  authorities  proceeded  to  act  upon  that 
plan  as  the  one  which  had  been  agreed  upon  and  settled  by 
them  and  the  city  authorities.  After  the  last  joint  meeting 
the  proof  tends  to  show  that  Tilley  proceeded  to  prepare 
u  compromise  plans,"  which,  after  a  time,  he  exhibited  in 
the  ante-room  of  the  council-chamber,  and  also  to  members  of 
the  board  of  public  works  at  the  office  of  the  board. 

On  Jan.  13,  1876,  at  a  special  meeting  of  the  council  called 
for  the  purpose  of  considering  matters  pertaining  to  the  city 
hall  and  court-house,  a  resolution  was  passed  by  the  council 
which,  in  effect,  directed  the  board  of  public  works  to  adopt 
Tilley's  compromise  plans. 

After  this  meeting  of  the  common  council  he  proceeded  to 
complete  his  compromise  plans,  including  floor  plans  for  each 
story,  specifications  for  foundations  and  sub-basements,  and 
plans  for  exterior  elevation,  so  that  early  in  the  spring  of  1876 
his  plans  were  so  far  advanced  that  he  could  have  proceeded 
with  the  construction  of  the  building,  and  could  have  had  the 
tracings  and  working  drawings  ready  as  soon  as  needed  for 
the  progress  of  the  work.  He  was  ready  at  all  times  to  pro- 
ceed with  the  construction  of  the  building,  but  was  not  allowed 
to  do  so. 

In  the  fall  of  1876  and  spring  of  1877,  when  the  city  counril 
determined  to  proceed  with  the  construction  of  the  building, 
he  offered  his  services  as  architect,  but  they  were  refused ;  that 
is  to  Bay,  he  offered  to  proceed  and  perform  his  part  of  the  con- 
tract by  supervising  the  erection  of  the  building  when  the  city 
was  ready  to  proceed  with  its  construction. 

On  Aug.  27,  1878,  he  brought  this  suit.  He  declared  on 
the  special  contract  contained  in  the  order  passed  by  the  city 
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council  on  Aug.  9,  1875,  and  claimed  the  contract  price  for 
hjs  services,  namely,  $37,500.  His  declaration  also  contained 
the  common  counts  for  work  and  labor,  goods  sold,  money 
lent,  &c. 

The  following  is  a  copy  of  the  account  appended  to  the 
declaration :  — 

"The  City  of  Chicago  to  Thomas  Tilley,  Dr. 

"  For  services  as  architect  in  preparing  plans  for  the 

new  city  hall $25,000  00 

„    services  as  architect  in  preparing  a  second  set 
of  plans  with  specifications  and  diagrams  for 

the  new  city  hall 42,500  00 

„    services  as  architect  in  superintending  the  build- 
ing of  the  new  city  hall 42,500  00 

$110,000  00  n 

The  City  of  Chicago  pleaded  the  general  issue. 

The  evidence  introduced  on  the  trial  of  the  cause  tended  to 
establish  the  facts  above  recited. 

Thereupon  the  court,  among  other  things,  charged  the  jury 
as  follows :  — 

44  There  is  no  provision  in  the  contract,  or  in  any  subsequent 
dealings  or  relations  between  the  parties,  that  shows  how  this 
sum  of  $37,500,  the  compensation  that  Tilley  was  to  receive 
for  his  services,  was  to  be  paid,  but  I  think  the  fair  presump- 
tion is,  inasmuch  as  it  was  expected  that  the  erection  of  this 
work  would  extend  to  a  long  term  of  years,  perhaps,  that  the 
plaintiff  was  not  to  wait  until  the  entire  completion  of  the 
work  before  he  received  some  compensation,  and  that  he  was 
to  be  paid  from  time  to  time  upon  some  basis  to  be  estab- 
lished, so  that  when  the  work  was  done  he  should  not  have 
received  more  than  the  aggregate  amount  of  his  compensa- 
tion. 

44  Tilley  was  employed  like  any  other  employ^  of  the  city,  to 
do  a  certain  thing.  It  was,  as  far  as  practicable,  to  contribute 
his  professional  skill,  and  the  suggestion  of  plans  which  might 
or  might  not  be  adopted. 

44  It  may  then  be  considered  as  undisputed  that  Tilley  was 
employed  to  prepare  plans  and  specifications,  and  did  some 
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work  in  the  line  of  his  employment,  and  for  this  he  is  entitled 
to  compensation,  as  far  as  possible,  at  the  rate  for  which  he 
was  to  do  the  whole  work  under  the  contract ;  that  is  to  say, 
he  had  agreed  to  prepare  plans  and  specifications  and  superin- 
tend the  entire  construction  of  the  building  for  $37,500.  He 
did  a  part  of  that  work.  He  did  something  in  the  line  of  his 
duty ;  and  if  it  is  possible  to  ascertain  from  the  proof  and  con- 
tract how  much  his  compensation  should  be  for  the  work,  in 
the  ratio  of  the  entire  compensation,  the  jury  should  arrive  at 
that." 

The  City  of  Chicago  excepted  to  these  charges.  There  were 
other  charges  excepted  to,  but  these  present  all  the  questions 
which  are  raised  by  the  assignments  of  error. 

The  jury  returned  a  verdict  for  Tilley  for  $13,000,  on  which 
the  court  rendered  judgment.  This  writ  of  error  was  brought 
by  the  city  to  reverse  that  judgment. 

The  assignments  of  error  all  refer  substantially  to  the  con- 
struction put  by  the  court  upon  the  contract  between  the 
plaintiff  in  error  and  the  defendant  in  error.  If  the  contract 
was  rightly  construed  by  the  court,  then  all  its  charges  to  the 
jury  were  correct  and  the  plaintiff  in  error  has  no  ground  of 
complaint. 

The  question  at  what  time  the  defendant  in  error  was  to 
receive  his  compensation  had  become  entirely  immaterial.  If 
he  was  entitled  to  recover  at  all,  he  could,  at  the  time  the  suit 
was  brought,  lawfully  claim  all  the  compensation  that  was 
owing  to  him.  The  point  which  the  plaintiff  in  error  makes 
is  that  he  was  entitled  to  nothing.  Its  argument  is  that  the 
contract  was  an  entire  one,  and  that  he  was  entitled  to  no 
compensation  until  he  had  fully  completed  and  performed  it; 
and  not  having  done  this,  was  entitled  to  nothing. 

The  evidence  submitted  to  the  jury  tended  to  show,  and  the 
jury  must  have  found,  that  the  defendant  in  error,  when  the 
city  council  decided  in  the  fall  of  1876  to  go  on  with  the  con- 
struction of  the  building,  offered  to  proceed  and  perform  his 
part  of  the  contract,  and  that  his  services  were  refused. 

The  question  is  thus  raised  whether,  up  to  that  time,  he  had 
done  what  the  contract  required  him  to  do.  It  is  clear  from 
the  record  that  he  never  did  procure  the  concurrence  of  the 
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hoard  of  county  commissioners  in  his  designs  for  the  exterior 
of  the  building. 

The  city  claimed  that  his  contract  was  not  only  to  prepare 
the  necessary  plans  and  specifications  for  the  erection  of  the 
city's  portion  of  the  new  city  hall,  but  to  obtain  the  approval 
and  adoption  of  his  plans  by  the  board  of  county  commis- 
sioners. In  our  opinion  this  was  not  the  meaning  of  the  con- 
tract. 

The  agreement  between  the  city  and  county  for  the  erection 
of  a  building  for  their  joint  use,  whose  general  exterior  design 
should  be  of  uniform  character  and  appearance,  one  half  to  be 
built  by  the  city,  at  its  own  expense,  and  the  other  by  the 
county,  was  still  in  force.  The  county  had  previously  appointed 
its  own  architect.  The  contract  between  the  city  and  the  de- 
fendant in  error  was  not  based  on  the  idea  that  there  was  to 
be  but  one  design  prepared,  and  that  by  him,  which  was  to  be 
satisfactory  both  to  the  city  and  county,  but  that  both  archi- 
tects were  to  devise  plans,  and  there  was  to  be  a  general  con- 
ference and  a  selection  of  one  or  the  other  of  these  plans,  or 
the  adoption  of  some  compromise  plan. 

The  city  could  not  reasonably  expect  any  architect  to  give 
his  time  and  labor  in  devising  plans  for  a  building  on  the  con- 
dition that  he  was  to  receive  no  compensation  unless  he  pro- 
cured the  assent  to  his  plans  of  another  body  of  fifteen  persons, 
which  had  employed  its  own  architect  to  devise  plans  for  the 
same  building.  No  prudent  man  would  agree  to  such  a  con 
tract. 

It  seems  reasonably  clear  from  the  contract  itself,  and  the 
circumstances  under  which  it  was  made,  that  the  city  took 
the  risk  of  securing  the  agreement  of  the  county  to  some  plan. 
It  was  indispensable  that  there  should  be  some  concurrence  of 
views  between  the  authorities  of  the  city  and  county  touching 
the  external  appearance  of  the  building.  The  antecedent  con- 
tract between  the  city  and  the  county  required  this.  It  was 
clear  that  sooner  or  later  the  authorities  of  the  city  and  county 
would  concur  in  some  common  plan.  The  contract  between 
the  city  and  the  defendant  in  error  was  for  his  services  to  aid 
in  devising  a  plan  to  which  the  county  might  be  induced  to 
accede.     The  county  at  the  same  time  had  its  own  architect  at 
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work  devising  a  plan  for  the  same  building.  The  city  and 
county  would  thus  have  two  designs  from  which  to  make  their 
choice,  and,  if  neither  were  acceptable,  have  two  architects  to 
devise  a  compromise  plan. 

The  preparation  of  a  design  for  the  exterior  of  the  building 
was  but  a  small  part  of  the  work  which  the  defendant  in  error 
contracted  to  do.  He  was  required  to  prepare  plans  and  speci- 
fications for  excavations  for  the  foundations,  and  for  the  foun- 
dations themselves,  and  for  the  sub-basement ;  to  prepare  plans 
and  specifications  for  the  interior  of  the  building,  to  divide  it 
into  the  apartments  necessary  to  accommodate  the '  business  of 
the  city  ;  to  lay  off  the  corridors,  halls,  staircases ;  to  devise  all 
the  interior  conveniences  and  decorations  of  a  large  and  costly 
building ;  to  select  and  specify  the  materials  of  every  descrip- 
tion that  were  to  be  used ;  to  decide  upon  and  make  drawings 
for  -the  structure  of  the  inside  walls,  the  floor,  the  roof ;  to 
make  designs  for  the  wood- work ;  and  to  provide  for  plastering, 
plumbing,  and  painting.  All  these  matters  were  to  be  settled 
by  him,  and  minute  and  detailed  specifications  were  to  be  pre- 
pared for  the  entire  work ;  so  that  contractors  might  be  able  to 
bid  intelligently. 

The  work  which  the  defendant  in  error  undertook  to  do,  in 
preparing  the  necessary  plans  and  specifications  for  the  build- 
ing, was  a  vast  one,  requiring  much  time  and  great  labor  and 
skill  on  his  part,  and  the  aid  of  draftsmen,  clerks,  and  other 
assistants.  To  construe  his  contract  to  mean  that  he  was  to 
do  all  this  work  and  receive  no  compensation  for  it  unless  he 
could  induce  the  board  of  county  commissioners  to  agree  to  his 
plan  for  the  exterior  design,  and  reject  that  of  their  own  archi- 
tect, is  to  give  it  a  meaning  which  in  our  judgment  neither  of 
the  parties  to  it  ever  contemplated.  It  is  no  reply  to  this  to 
say  that  he  might  have  prepared  his  designs  for  the  exterior  of 
the  building  and  secured  the  concurrence  of  the  county  board 
therein  before  proceeding  with  the  residue  of  the  work.  There 
is  nothing  in  the  contract  which  indicates  that  the  defendant 
in  error  was  expected  to  do  this.'  If  such  had  been  the  purpose 
of  the  parties,  it  would  have  been  easy  to  express  it.  On  the 
contrary,  by  the  very  terms  of  the  contract,  it  was  as  much  the 
duty  of  the  city  board  of  public  works  as  of  the  defendant  in 
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error  to  procure  the  approval  by  the  county  board  of  the  exte- 
rior design  prepared  by  him. 

The  fact  is  apparent  that  the  contingency  of  a  disagreement 
between  the  city  and  county  authorities  in  regard  to  the  exte- 
rior plan  of  the  building  was  not  anticipated,  and  no  provision 
was  made  for  it.  The  thing  to  be  done  by  the  defendant  in 
error  was  "to  prepare  the  necessary  plans  and  specifications 
for  the  erection  of  the  new  city  hall  and  court-house,"  and  to 
superintend  the  erection  of  the  building  when  the  exterior  de- 
sign, had  been  agreed  upon  by  himself,  the  board  of  public 
works  of  the  city,  and  the  county  commissioners. 

The  proceedings  of  the  city  council  show  that  this  was  the 
construction  which  it  put  on  its  contract  with  the  defendant 
in  error.  In  November,  1875,  when  it  was  found  that  his 
plans  and  those  of  Egan  did  not  harmonize,  the  city  council 
passed  a  resolution  calling  a  joint  meeting  of  the  mayor,  the 
board  of  public  works,  the  building  committee  of  the  council, 
and  the  president  and  building  committee  of  the  county  board, 
to  consult  about  some  plan  by  which  the  difference  between 
the  city  and  county  architects  might  be  satisfactorily  settled. 
The  result  of  the  meeting  was  a  direction  to  the  two  archi- 
tects to  prepare  a  compromise  plan  for  the  exterior  of  the 
building. 

The  compromise  plan  prepared  by  Egan  appears  to  have 
been  adopted  by  a  joint  meeting  of  the  same  parties  held  on  a 
subsequent  day.  Nevertheless,  afterwards,  on  Jan.  13,  1876, 
the  city  council  passed  a  resolution  by  which  they  directed  the 
board  of  public  works  to  adopt  certain  compromise  plans  pre- 
pared by  the  defendant  in  error. 

All  this  shows  that  it  was  not  considered  by  the  city  that 
the  contract  imposed  on  the  defendant  in  error  alone  the 
duty  of  bringing  about  the  assent  to  his  plans  of  the  county 
board. 

If  the  construction  we  have  put  upon  the  contract  is  the 
correct  one,  then  the  defendant  in  error  having  performed  a 
part  of  it  according  to  its  terms,  and  having  been  prevented 
from  performing  the  residue  by  the  failure  of  the  other  party 
to  do  its  part,  may  receive  compensation  for  the  work  actually 
performed.     Planchi  v.  Colburn^   8   Bing.   14;    Goodman  v. 
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Pocock,  15  Q.  B.  576 ;  Hall  v.  Rupley,  10  Pa.  St.  231  Moulton 
v.  Trask,  9  Mete.  (Mass.)  577 ;  Hoagland  v.  Moore,  2  Blackf. 
(Ind.)  167 ;  Derby  v.  Johnson,  21  Vt.  17. 

This,  in  effect,  disposes  of  the  assignments  of  error.  All  of 
them  turn  upon  the  construction  of  the  contract  between  the 
parties. 

If  the  defendant  was  not  bound  by  the  contract  to  obtain 
the  assent  of.  the  county  board  to  his  plans  before  he  was  enti- 
tled to  compensation,  then  all  the  instructions  given  by  the 
court  were  correct,  and  none  of  the  assignments  of  error  are 

well  founded. 

Judgment  affirmed. 


Tillby  v.  County  of  Cook.  u*  & 


1.  Where  there  is  no  contract,  express  or  implied,  between  the  parties,  usage  or 

custom  cannot  make  one. 

2.  A  county  and  a  city  within  its  limits  proposed  to  erect  public  buildings,  the 

portion  appropriated  to  the  uses  of  each  to  be  paid  for  by  them  respec- 
tively. They  jointly  offered  a  premium  for  plans.  A.  furnished  one,  and 
received  the  promised  compensation.  There  was  no  further  contract  be- 
tween the  parties.  The  city  and  county  severally  adopted  a  resolution 
selecting  bis  plan,  subject  to  such  modifications  as  might  thereafter  be 
determined  upon  if  his  estimate  as  to  the  cost  of  construction  should  be 
verified.  He  brought  suit  against  them  to  recover  five  per  cent  of  the  esti- 
mated cost  of  the  buildings.  Held,  1.  That  he  was  not  entitled  to  recover. 
2.  That  evidence  of  the  value  of  his  services  in  making  the  estimate  was 
properly  excluded,  inasmuch  as  he  failed  to  show  that  they  had  been  ren- 
dered at  the  instance  of  the  defendants. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Melville  W.  Fuller,  for  the  plaintiff  in  error. 

Mr.  William  C.  Groudy  and  Mr.  Consider  H.  Willett,  contra. 

Me.  Justice  Woods  delivered  the  opinion  of  the  court. 
This  was  an  action  of  assumpsit,  brought  by  Tilley  against 
the  County  of  Cook  and  the  City  of  Chicago.     The  declaration 
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consists  of  the  common  counts  for  work  and  labor  done,  goods 
sold  and  delivered,  money  lent  and  advanced,  and  upon  account 
stated. 

The  following  is  a  copy  of  the  account  sued  on,  which  was 
appended  to  the  declaration :  — 

u  The  County  op  Cook  and  the  City  op  Chicago  to  Thomas 

Tilley,  Dr. 

"  For  services  as  architect  in  preparing  plans,  draw- 
ings, specifications,  diagrams,  estimates,  and  de- 
tails for  the  new  court-house  and  city  hall,  and 
superintendence  of  erecting  the  same,  five  per 
cent  on  $2,909,629,  the  estimated  cost  of  the  build- 
ing, the  plan  being  that  known  as  '  Eureka'  .     .  $145,481  45" 

The  defendants  pleaded  the  general  issue. 

By  provision  of  the  Constitution  and  laws  of  the  State  of 
Illinois,  the  county  affairs  of  Cook  County  are  managed  by  a 
board  of  commissioners  of  fifteen  persons.  111.  Const.  1870, 
art.  10,  sect.  7.  The  affairs  of  the  city  are  controlled  by  the 
common  council.     Private  Laws  of  Illinois,  1863,  p.  40. 

The  County  of  Cook  was  the  owner  of  a  block  of  ground  in 
the  city  of  Chicago,  known  as  the  court-house  square,  on  which 
it  was  proposed  to  erect  a  building  to  be  used  as  a  city  hall 
and  county  court-house,  in  which  the  business  of  the  city  and 
county  might  be  conducted. 

On  July  10,  the  board  of  county  commissioners,  and  on  July 
15,  1872,  the  common  council,  adopted,  each  for  itself,  the  fol- 
lowing resolution :  — 

"  Resolved,  That  it  is  the  sense  of  the  joint  meeting  that  they 
recommend  to  the  common  council  of  the  city  of  Chicago  and  the 
board  of  commissioners  of  Cook  County  that  the  city  of  Chicago 
and  the  county  of  Cook  will  authorize  the  building  committees  oi 
the  several  boards  to  offer  a  prize  of  five  thousand  dollars  ($5,000) 
for  the  best  plan,  two  thousand  dollars  ($2,000)  for  the  second,  and 
one  thousand  dollars  ($1,000)  for  the  third  best  plan  for  a  court- 
house and  city  hall,  to  be  erected  jointly  by  the  county  of  Cook  and 
the  city  of  Chicago,  upon  the  public  square  in  the  city  of  Chicago, 
the  said  plans  to  be  submitted  to  respective  boards,  in  conjuno 
tion  with  the  board  of  public  works  of  the  city  of  Chicago." 
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On  Aug.  5,  1872,  the  common  council  of  the  city  and  the 
board  of  county  commissioners  passed  an  order  providing  for  a 
joint  contract  between  the  city  and  county  for  the  erection  of 
a  building  on  the  court-house  square,  and  on  Aug.  28, 1872,  the 
contract  was  executed.  It  declares  that  it  was  for  the  public 
convenience  that  the  courts  and  the  offices  of  the  city  "  should 
be  located  at  some  one  convenient  point  and  readily  accessible 
to  each  other,"  and  provides  for  the  erection,  by  the  city  and 
county,  of  a  public  building  on  the  court-house  square,  for  the 
use  of  the  county  and  city  governments  respectively,  and  the 
courts  of  record ;  that  the  general  exterior  design  of  the  build- 
ing shall  be  of  such  uniform  character  and  appearance  as  may 
be  agreed  upon  by  the  board  of  county  commissioners  and  the 
common  council  of  the  city. 

The  contract  further  provides  as  follows  :  — 

u  3.  That  portion  of  the  said  building  situate  west  of  the  north 
and  south  centre  line  of  said  block  shall  be  erected  by  the  city  of 
Chicago  at  its  own  expense. 

u  4.  The  city  of  Chicago  shall  occupy  that  portion  of  said  block 
west  of  the  said  centre  line  for  a  city  hall  and  offices  incidental  to 
the  administration  of  the  city  government,  and  for  no  other  pur- 
pose whatever,  except  as  hereinbefore  provided. 

«  5.  Each  of  the  parties  will  heat,  light,  and  otherwise  maintain 
and  furnish  its  own  portion  of  said  building." 

On  Nov.  25,  1872,  the  building  committees  of  the  common 
council  and  the  county  commissioners  published  an  advertise- 
ment calling  for  designs  for  the  proposed  building. 

The  advertisement  declared  that,  in  order  to  secure  suitable 
designs,  the  city  and  county  jointly  offered  the  following 
premiums :  For  the  best  design,  $5,000 ;  for  the  second  best, 
•2,000  ;  and  for  the  third  best,  $1,000. 

It  provided  as  follows  :  — 

tt  Each  design  must  have  a  device  or  motto  marked  on  each  draw- 
ing, and  be  accompanied  by  a  sealed  letter  giving  the  name  of  the 
author,  which  will  be  opened  after  the  final  award  is  made,  only  for 
the  purpose  of  ascertaining  the  names  of  the  successful  architects 
and  for  the  return  of  the  unsuccessful  drawings  to  their  authors. 

"Each  competitor  will  give  the  cubical  contents  of  his  building, 
and  an  estimate  of  the  cost  of  the  same  complete." 
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Designs  were  submitted  by  a  large  number  of  architects,  and 
the  building  committees  of  the  city  council  and  the  board 
of  county  commissioners  made  a  report  awarding  the  prizes. 
Tilley,  who  had  adopted  for  his  drawing  the  word  "  Eureka  " 
as  the  device  or  motto  to  distinguish  it,  was  awarded  the  third 
prize,  of  $1,000. 

On  Aug.  4,  the  county  board,  and  on  Aug.  18,  1873,  the 
city  council,  adopted  the  following  resolution  :  — 

•'  That  the  report  of  the  majority  of  the  joint  committee  award- 
ing the  prizes  for  plans  of  court-house  and  city  hall  shall  be  con- 
curred in  and  the  award  confirmed,  provided  that  nothing  herein 
or  in  said  report  contained  shall  be  construed  as  indicating  a  pref- 
erence for  either  of  said  plans  as  to  which  shall  be  finally  adopted, 
from  which  the  said  building  shall  be  erected." 

Tilley  was  paid  the  thousand  dollars  awarded  to  him  as  a 
prize. 

Afterwards,  on  August  25,  the  county  commissioners,  and 
on  Oct.  10,  1873,  the  city  council,  adopted  the  following  reso- 
lution :  — 

"  That  the  plan  known  as  Eureka,  or  number  5  (five)  in  the  col- 
lection, submitted  for  court-house  and  city  hall,  be,  and  is  hereby, 
selected  and  adopted  as  the  plan  after  which  to  build  such  court- 
house and  city  hall  (the  board  of  commissioners  of  Cook  County 
concurring),  subject  to  such  change  and  modifications  as  may  here- 
after be  determined  upon  by  the  common  council  of  the  city  of 
Chicago  and  the  county  board,  provided  the  estimate  of  the  archi- 
tect who  presented  said  plan  as  to  the  cost  of  construction  of  the 
building  shall  be  verified." 

Upon  the  trial  of  the  case,  the  testimony  tending  to  establish 
the  facts  above  recited  having  been  given  in  evidence  by  the 
plaintiff,  he  was  sworn  as  a  witness  in  his  own  behalf,  and  tes- 
tified that  he  was  an  architect  of  fifteen  years9  standing,  that 
he  had  made  the  design  designated  by  the  word  "  Eureka," 
and  that,  after  the  passage  by  the  city  council  and  board  of 
county  commissioners  of  the  resolution  last  above  mentioned, 
he  had  verified  the  cost  of  the  construction  of  the  proposed 
building  jn  the  way  customary  and  usual  with  architects,  which 
was  made  up  at  the  rate  of  thirty-five  cents  per  cubic  foot  for 
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the  building,  and  was  indorsed  by  fourteen  or  fifteen  archi- 
tects. 

The  plaintiff  produced  before  the  jury  all  his  plans  for  which 
the  prize  had  been  awarded  him.  He  offered  to  prove  their 
value,  the  time  employed  and  the  expense  incurred  in  the 
preparation  of  them.  The  court  excluded  the  evidence  so 
offered. 

He  further  offered  evidence  to  establish  that  by  the  usage 
and  custom  of  architects,  in  the  absence  of  a  special  contract, 
the  superintendence  of  the  construction  of  a  building  belonged 
to  the  architect  whose  plans  were  adopted.  This  was  also 
excluded. 

He  also  offered  evidence  to  prove  that  by  the  usage  and  cus- 
tom of  architects,  where  prizes  for  plans  were  offered,  the 
plans  of  the  successful  competitors  belonged  to  them,  and,  if 
subsequently  adopted  as  the  plans  to  build  by,  were  always 
paid  for  in  addition  to  the  prize  itself.  To  this  the  defendants 
objected,  and  the  court  sustained  the  objection. 

He  also  offered  evidence  to  establish  the  value  of  the  ser- 
vices rendered  in  verifying  the  cost  of  the  proposed  building 
according  to  the  "  Eureka "  plans ;  to  which  the  defendants 
objected,  and  the  court  sustained  the  objection. 

This  was  all  the  evidence  given  or  offered  to  be  given  in  the 
cause. 

The  plaintiff  then  rested  his  case;  whereupon  the  court 
directed  the  jury  to  find  for  the  defendants. 

The  jury  returned  a  verdict  for  the  defendants,  and  judg- 
ment was  entered  thereon. 

To  reverse  this  judgment  this  writ  of  error  was  brought. 

It  will  be  observed  that  no  evidence  was  introduced  or  offered 
to  show  that  the  plans  of  the  plaintiff  were  used  by  the  defend- 
ants, or  either  of  them,  or  that  the  building  for  which  they 
were  used  was  ever  erected. 

It  is  clear  that  if  the  plaintiff  has  any  right  of  action  it  must 
arise  on  the  resolutions  adopted  by  the  board  of  county  com- 
missioners, Aug.  25,  and  the  city  council,  Oct.  10,  1873.  All 
that  had  taken  place  before  those  dates  was  the  making  of  a 
contract  between  the  city  and  the  county,  by  which  thev  agreed 
to  join  in  the  erection  of  a  public  building  in  the  court-house 
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square,  each  party  to  build  and  pay  for  its  own  part  of  the 
structure ;  an  offer  by  the  city  and  county  of  three  prizes  for 
the  best  plans ;  an  award  of  the  prizes  by  which  the  third  prize, 
of  $1,000,  was  given  to  the  plaintiff  in  error,  with  the  distinct 
notice  that  "  the  award  should  not  be  considered  as  indicat- 
ing  a  preference  for  either  of  said  plans  as  to  which  should 
be  finally  adopted  from  which  the  said  building  should  be 
erected ; "  and  the  payment  to  and  the  receipt  by  the  plaintiff 
of  the  prize  awarded  him. 

By  the  payment  to  the  plaintiff  in  error  of  the  prize,  the  de- 
fendants discharged  every  obligation  due  from  them  to  him 
arising  out  of  the  preparation  of  plans  for  the  proposed  build- 
ing. Upon  that  payment  being  made,  no  contract  whatever, 
either  express  or  implied,  existed  between  the  plaintiff  and 
the  defendants. 

If,  therefore,  the  plaintiff  had  any  right  of  action  against 
defendants,  it  must  have  arisen  by  reason  of  the  adoption  of  the 
resolution  just  mentioned,  and  what  was  done  by  plaintiff  after 
its  adoption. 

The  resolution  was  the  voluntary  act  of  the  city  council  and 
county  commissioners.  It  was  not  a  proposition,  but  simply 
the  expression  of  a  purpose  to  build  their  structure  after  the 
plans  of  the  plaintiff,  subject  to  such  changes  and  modifications 
as  might  thereafter  be  determined  upon  by  the  common  council 
and  the  county  board.  The  resolution  was  not  adopted  at  his 
instance  or  suggestion.  Suppose  that  the  day  after  its  adoption 
the  resolution  had  been  reconsidered  and  rescinded,  would  the 
defendants  nevertheless  have  been  liable  for  the  value  of  the 
plans  and  for  five  per  cent  on  the  estimated  cost  of  the  build- 
ing for  superintendence,  amounting  in  the  aggregate  to  near 
$146,000  ? 

Suppose  a  private  person  should  announce  his  purpose  to 
build  a  house  after  a  design  which  he  had  seen  in  an  archi- 
tect's office,  but  before  he  begins  the  execution  of  his  purpose 
changes  his  mind,  never  calls  for  or  uses  the  plans,  or  even 
builds  the  house,  is  he  liable  to  the  architect  for  the  value  of 
the  plans  and  for  superintendence  ?  In  such  a  case  there  cer- 
tainly is  no  contract  between  him  and  the  architect  upon  which 
a  recovery  can  be  based. 
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The  claim  of  the  plaintiff  is  that  by  the  adoption  of  the  reso- 
lution by  the  city  council  and  the  county  board,  without  any 
act  done  or  assent  on  his  part,  they  were  bound  to  go  on  and 
erect  the  building  on  his  plans  and  expend  $2,909,000,  its 
estimated  cost. 

The  resolution  did  not  bind  the  plaintiff  to  furnish  his  plans 
and  superintend  the  building.  There  was  no  mutuality,  and, 
therefore,  no  consideration,  —  both  of  which  are  essential  to  a 
contract.  Notwithstanding  the  resolution,  the  plaintiff  might 
have  said,  I  will  not  furnish  my  plans,  and  I  will  not  super- 
intend the  building,  and  the  defendants  would  have  had  no 
claim  on  him. 

If  one  does  not  accede  to  a  promise  as  made,  the  other  party 
is  not  bound  by  it.  Tuttle  v.  Love,  7  Johns.  (N.Y.)  469.  When 
A.  signs  a  writing  by  which  he  declares  he  will  sell  to  6.  his 
house  at  a  certain  price,  this  is  a  mere  proposition  and  not  a 
contract.     Tucker  v.  Woods,  12  id.  189. 

In  Wood  v.  Edwards  (19  id.  205),  where  A.  wrote  that  he 
had  agreed  to  a  substitute  for  an  existing  agreement  which  he 
would  execute,  Spencer,  C.  J.,  said  the  proposition  of  A.  to 
execute  the  new  agreement  was  not  binding  on  him,  as  well 
on  the  ground  of  want  of  consideration  as  want  of  mutuality, 
since  the  plaintiffs  on  their  part  were  not  bound  to  execute  the 
agreement. 

In  the  case  of  Kingston  v.  Phelps  (Peak.  N.  P.  C.  299),  the 
plaintiff  proved  that  the  defendant  consented  to  be  bound  by 
an  award  to  be  made  on  a  submission  by  other  underwriters  on 
the  same  policy,  but  the  witness  proved  no  agreement  on  the 
part  of  the  plaintiff  to  be  bound  by  the  award.  Lord  Kenyon 
held  that  there  was  no  mutuality,  and  therefore  the  defendant's 
agreement  was  a  mere  nudum  pactum. 

An  offer  of  a  bargain  by  one  person  to  another  imposes 
no  obligation  upon  the  former,  unless  it  is  accepted  by  the 
latter  upon  the  terms  on  which  it  was  made.  Any  qual- 
ification of  or  departure  from  them  invalidates  the  offer, 
unless  the  same  be  agreed  to  by  the  party  who  made  it. 
Eliason  v.  Henshaw,  4  Wheat.  225.  See  also  Webb  v.  Alton 
Marine  $  Fire  Insurance  Co.,  8  111.  225 ;  Maday  v.  Harvey, 
90  id.  525. 

VOL.  XIII.  11 


162  Tilley  v.  County  op  Cook.  [Sup.  Ct. 

In  this  case,  there  being  only  an  expression  of  purpose  by 
one  party  to  erect  a  building  according  to  plans  antecedently 
made  by  another,  and  no  obligation  entered  into  by  the  other 
party,  and  no  plans  used  or  building  erected,  there  was  no  con- 
tract between  the  parties,  either  express  or  implied. 

If  we  are  correct  in  this  conclusion,  then  all  the  evidence 
offered  by  the  plaintiff  to  prove  the  value  of  the  plans,  and 
the  time  employed,  and  the  expenses  incurred  in  their  prepara- 
tion, was  irrelevant  and  immaterial. 

The  only  purpose  for  which  such  evidence  could  be  admitted 
would  be  to  prove  the  damage  sustained  by  the  plaintiff  by  the 
breach  of  his  alleged  contract  with  the  defendants.  But  if  he 
had  no  contract,  express  or  implied,  he  was  entitled  to  no  dam- 
age, and  could  show  none. 

It  is  complained  that  the  evidence  offered  to  prove  the  cus- 
tom of  architects  was  excluded.  We  think  it  was  rightly 
excluded. 

Proof  of  usage  can  only  be  received  to  show  the  intention  or 
understanding  of  the  parties  in  the  absence  of  a  special  agree- 
ment, or  to  explain  the  terms  of  a  written  contract.  Hutchin- 
son v.  Tatham,  Law  Rep.  8  C.  P.  482 ;  Field  v.  Lelean,  30 
L.  J.  Ex.  168 ;  Baywater  v.  Richardson,  1  Ad.  &  E.  508 ;  Rob" 
inson  v.  United  States,  18  Wall.  863. 

In  all  cases  where  evidence  of  usage  is  received,  the  rule 
must  be  taken  with  this  qualification,  that  the  evidence  be  not 
repugnant  to  or  inconsistent  with  the  contract.  Holding  v. 
Pigott,  7  Bing.  465,  474 ;  Clarke  v.  Roystone,  13  Mee.  &  W. 
752 ;  Yeats  v.  Pirn,  Holt,  N.  P.  95  ;  Trueman  v.  Loder,  11 
Ad.  &  E.  589;  Bliven  v.  New  England  Screw  Co.,  23  How. 
420. 

The  inference  from  these  principles  is  inevitable,  that,  un- 
less some  contract  is  shown,  evidence  of  usage  or  custom  is 
immaterial. 

The  plaintiff  says  he  was  ready  to  prove  a  custom  of  archi- 
tects, that  when  prizes  were  offered  for  plans  of  a  building,  the 
successful  competitor  remained  the  owner  of  his  own  designs, 
and  if  they  were  adopted  he  was  entitled  to  compensation 
therefor  in  addition  to  the  prize,  and  that,  by  the  same  custom, 
the  adoption  of  his  plans  entitled  him  to  superintend  the  erec- 
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tion  of  the  building,  and  to  the  usual  remuneration  therefor. 
He  claims,  therefore,  that  in  view  of  this  custom,  the  adoption 
of  his  plans  by  the  passage  of  the  resolution  referred  to  by 
the  city  and  county  boards,  amounted  to  a  contract,  on  the 
part  of  the  defendants,  to  pay  for  the  plans  and  employ  him 
to  superintend  the  erection  of  the  building,  and  pay  him 
therefor. 

The  offer  of  the  plaintiff  to  prove  certain  facts  having  been 
rejected,  he  must  be  presumed  to  be  able  to  prove  what  he 
offered  to  prove.  We  must,  therefore,  assume  that  the  custom 
which  he  offered  to  prove  did,  in  fact,  exist.  But  what  was 
that  custom  ?  Clearly,  that  if  the  building  was  erected  accord- 
ing to  the  successful  plans,  the  architect  was  entitled  to  pay 
therefor.  That  was  such  an  acceptance  and  adoption  of  his 
plans  as  would  give  him  the  right  to  compensation  therefor,  , 
and  the  right  to  superintend  the  erection  of  the  building  and 
receive  the  usual  remuneration.  The  custom  certainly  did  not 
bind  the  party  who  offered  prizes  for  plans,  after  having  paid 
the  prizes,  to  pay  also  for  plans  that  he  never  used,  and  for 
superintendence  of  a  building  that  he  never  erected,  merely 
because  he  had  selected  a  particular  plan  and  announced  his 
purpose  to  build  in  accordance  with  it.  If  such  were  the  cus- 
tom and  usage  of  architects  in  Chicago,  it  was  an  absurd  and 
unreasonable  custom,  and,  therefore,  not  binding.  United  States 
v.  Buchanan,  8  How.  83. 

If  the  plaintiff  had  offered  to  show  that  after  the  passage  of 
the  resolution  by  which  his  plan  was  accepted,  the  defendants 
had  erected  their  building  according  to  his  plans,  then  the 
evidence  of  the  custom  would  have  been  pertinent.  But  he 
made  no  such  offer,  and  it  is  to  be  presumed  no  such  fact 
existed.  The  evidence  of  this  custom  was,  therefore,  properly 
excluded. 

The  plaintiff  complains  that  he  was  not  allowed  to  prove  the 
value  of  his  services  in  verifying  the  cost  of  the  proposed 
building  according  to  his  plans. 

We  think  the  court  was  right  in  excluding  this  evidence. 
There  was  no  proof  nor  any  offer  of  proof  to  show  that  the  ser- 
vices of  the  plaintiff  were  rendered  at  the  instance  or  request 
of  the  defendants  or  either  of  them.    From  all  that  appears,  the 
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services  were  voluntarily  rendered  by  the  defendant,  and  no 

use  whatever  was  made  of  the  results  of  his  investigation.    The 

law,  therefore,  does  not  imply  a  contract  to  pay  for  them,  and 

proof  of  their  value  was  quite  immaterial. 

The  evidence  rejected  was   properly  excluded  on  another 

ground.     The  defendants  were  charged  in  the  declaration  with 

a  joint  liability,  but  there  was  no  privity  between  them,  either 

by  law  or  contract.     The  evidence  offered  was  to  show  a  joint 

liability.     So  far  as  it  went  it  failed  to  do  this ;  on  the  con 

trary,  it  was  made  to  appear  that  each  of  the  defendants  was 

building  its  own  part  of  the  structure  at  its  own  expense,  and 

for  its  own  use.     After  the  award  and  payment  of  the  prizes 

they  assumed  no  joint  liability,  as  the  evidence  admitted  clearly 

showed.     And  the  evidence  offered  did  not  tend  to  establish 

a  joint  liability.     It  did  not,  therefore,  support  the  case  made 

in  the  declaration,  and  was  properly  excluded  from  the  jury. 

As  the  plaintiff  asked  no  leave  to  amend,  this  ruling  of  the 

court  is  not  a  ground  of  error. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 


County  op  Chicot  v.  Lewis. 

An  act  of  the  legislature  of  Arkansas,  passed  in  1868,  authorizes  any  county  to 
subscribe  to  the  stock  of  any  railroad  company  in  that  State,  provided  the 
subscription  shall  not  exceed  $100,000,  and  the  consent  of  the  inhabitants  of 
the  county  thereto  shall  first  be  obtained  at  an  election  held  for  that  purpose. 
At  an  election  held  under  that  act,  the  voters  of  a  county  voted  to  subscribe 
$100,000  to  the  stock  of  company  A.  and  $100,000  to  the  stock  of  company 
B.  Hdd>  1.  That  the  act  does  not  restrict  the  county  to  a  single  subscrip- 
tion. 2.  That  the  power  to  subscribe  is  general,  limited  only  by  the  sub- 
scription of  $100,000  to  the  stock  of  any  one  company. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Mr.  U.  M.  Rose  for  the  plaintiff  in  error. 
Mr.  Eben  W.  Kimball,  contra. 
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Me.  Justice  Bbadley  delivered  the  opinion  of  the  court. 
The  legislature  of  Arkansas,  in  1868,  passed  an  act,  the  first 
and  second  sections  of  which  are  as  follows :  — 

"  Sect.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State 
of  Arkansas,  that  any  county  in  this  State  may  subscribe  to  the 
stock  of  any  railroad  in  this  State,  now  chartered  or  incorporated, 
or  which  shall  hereafter  be  chartered  or  incorporated,  under  and  in 
accordance  with  the  laws  of  this  State,  and  may  issue  bonds  for  the 
amount  of  such  stock  so  subscribed,  with  coupons  for  interest  thereto 
attached,  under  such  limitations  and  restrictions,  and  upon  such 
conditions  as  the  county  court  may  require,  and  the  president  and 
directors  of  such  company  may  approve :  Provided,  that  the  amount 
of  such  subscription  shall  not  exceed  one  hundred  thousand  dollars, 
and  the  consent  of  the  inhabitants  of  such  county  to  such  subscrip- 
tion shall  be  first  obtained  in  the  manner  hereinafter  provided. 

"  Sect.  2.  Whenever  the  president  and  directors  of  any  such 
railroad  shall  make  application  to  the  county  court  of  any  county 
for  such  subscription  by  such  county  to  its  stock,  specifying  the 
amount  to  be  subscribed  and  the  condition  of  such  subscription, 
and  one  hundred  voters  of  the  county  shall  petition  the  court  for 
such  purpose,  it  shall  be  the  duty  of  the  court  immediately  to  order 
an  election,  to  be  holden  at  the  place  and  in  the  manner  other  elec- 
tions in  such  county  are  holden,  for  the  purpose  of  determining 
whether  such  subscription  shall  be  made,  and  at  least  twenty  days' 
notice  thereof  shall  be  given  in  the  manner  provided  by  law  for 
other  elections,  at  which  election  those  voting  for  such  subscrip- 
tion shall  have  written  or  printed  on  their,  ballots  or  tickets  the 
words  *  for  subscription '  or  '  against  subscription,'  and  if  a  majority 
of  the  votes  cast  shall  be  in  favor  of  subscription,  the  court  shall 
cause  such  subscription  to  be  made,  and  upon  its  acceptance  by  the 
company,  shall  cause  bonds  to  be  issued  in  conformity  with  such 
vote." 

Under  this  act  Chicot  County  subscribed  $100,000  to  the 
stock  of  the  Mississippi,  Ouachita,  and  Bed  River  Railroad  Com- 
pany, and  $100,000,  to  the  stock  of  the  Little  Rock,  Pine  Bluff, 
and  New  Orleans  Railroad  Company,  both  subscriptions  being 
made  by  virtue  of  a  single  election  held  by  the  voters  of  the 
county  for  that  purpose.  Bonds  were  issued  for  the  amount 
of  each  subscription,  $100,000  thereof  payable  to  the  Missis- 
sippi, Ouachita,  and  Red  River  Railroad  Company,  or  bearer, 
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and  $100,000  thereof  payable  to  the  Little  Rock,  Pine  Bluff, 
and  New  Orleans  Railroad  Company,  or  bearer.  Each  bond 
contained  the  following  recital :  — 

"  This  bond  is  one  of  a  series  numbered  from  one  to  two  hun- 
dred, inclusively,  of  like  date,  tenor,  and  amount,  issued  under  an 
act  of  the  General  Assembly  of  the  State  of  Arkansas,  entitled  'An 
act  to  authorize  counties  to  subscribe  stock  in  railroads,'  approved 
July  23,  1868,  and  in  obedience  to  a  vote  of  the  people  of  said 
county  at  an  election  held  in  accordance  with  the  provisions  of  said 
act  authorizing  a  subscription  of  one  hundred  thousand  dollars  to 
the  capital  stock  of  said  railroad  company." 

And  each  bond  was  executed  by  the  judge  under  the  county 
seal,  and  attested  by  the  county  clerk. 

The  present  suit  was  brought  by  the  defendant  in  error  to 
recover  the  amount  of  certain  coupons,  some  of  which  were 
attached  to  bonds  issued  to  one  of  the  railroad  companies,  and 
some  of  them  to  bonds  issued  to  the  other  company.  The 
complaint  alleged  that  the  plaintiff  was  purchaser  and  bona 
fide  owner  of  the  coupons  for  value.  The  county  put  in  a  plea 
tsetting  up  the  fact  of  a  single  election  in  reference  to  both  sub- 
scriptions, and  the  amount  of  stock  subscribed  and  bonds  issued 
for  each  road.  This  plea  being  demurred  to,  the  question  was 
raised,  whether  the  two  subscriptions,  amounting  in  the  aggre- 
gate to  $200,000,  were  ultra  vires  of  the  county  under  the  pro- 
viso of  the  first  section  of  the  act.  The  court  below  sustained 
the  demurrer  and  gave  judgment  for  the  plaintiff. 

We  do  not  well  see  how  a  different  decision  could  have  been 
made.  The  act  did  not  restrict  the  county  to  a  single  sub- 
scription. Its  language  is,  "Any  county  in  this  State  may 
subscribe  to  the  stock  of  any  railroad  in  this  State,  .  .  .  and 
may  issue  bonds  for  the  amount,  &c,  provided  that  the  amount 
of  such  subscription  shall  not  exceed  one  hundred  thousand 
dollars."  That  is,  the  power  to  subscribe  is  general,  but  no 
subscription  shall  exceed  $100,000.  The  meaning  might  have 
been  more  distinctly  expressed  by  using  the  plural,  "  any  rail- 
roads," and  making  the  proviso  to  read,  "  the  amount  of  such 
subscriptions  shall  not  exceed  one  hundred  thousand  dollars  to 
any  one  railroad ; "  but  the  same  sense  is  sufficiently  indicated 
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by  the  words  actually  employed.  The  power  given  is  a  power 
to  subscribe  to  any  railroad.  This  includes  all  railroads  in  the 
State,  without  restriction.  A  subscription  to  one  does  not  ex- 
tinguish the  power  of  subscribing  to  any  other  railroad :  other- 
wise, a  subscription  of  $1,000  to  one  railroad  would  exhaust 
the  power ;  for  the  argument  is  based  upon  the  idea  that  a  sin- 
gle exercise  of  the  power  exhausts  it  and  leaves  the  county 
functus  officio.  It  may  be  said,  that  such  a  construction  might 
lead  to  disastrous  consequences  by  opening  the  door  to  sub- 
scriptions to  a  ruinous  amount.  But  no  subscription  can  be 
made  without  an  election  in  favor  of  it.  The  law  simply 
meant  to  give  the  county  full  liberty  on  the  subject,  limiting 
only  the  amount  of  a  single  subscription.  That  the  limitation 
contained  in  the  proviso  has  reference  to  a  single  subscription 
only  is  apparent  from  a  bare  reading  of  the  context.  Omitting 
surplus  words,  the  section  reads  thus:  "Any  county  in  this 
State  may  subscribe  to  the  stock  of  any  railroad  in  this  State, 
and  issue  bonds  therefor ;  provided  that  the  amount  of  such 
subscription  [that  is,  the  subscription  to  any  railroad]  shall  not 
exceed  one  hundred  thousand  dollars."  Here  the  words  "  any 
railroad  "  are  used  distributively,  including  all  railroads  taken 
severally  ;  and  the  limitation  has  reference  to  the  subscription 
to  "  any  railroad,"  that  is,  to  any  one  railroad  taken  sepa- 
rately. Had  the  legislature  desired  to  limit  the  power  of 
subscription  to  $100,000,  the  natural  and  appropriate  mode 
of  doing  so  would  have  been  either  to  limit  the  county  to 
one  subscription  not  to  exceed  $100,000,  or  to  provide  that 
the  amount  of  its  subscriptions  should  not  in  the  aggregate 
exceed  $100,000.  Neither  of  these  things  was  done.  As  the 
law  stands,  it  confers  a  general  power  to  subscribe  to  the 
stock  of  any  railroad  in  the  State  for  any  amount  not  exceed- 
ing $100,000. 

This  construction  of  the  statute  disposes  of  the  case,  and 
renders  it  unnecessary  to  consider  the  other  point  raised  by 
the  defendant  in  error ;  namely,  that  as  a  bona  fide  holder 
of  the  coupons  he  is  not  obliged  to  go  behind  the  recital 
in  the  bonds  to  which  they  were  attached,  which  amounted 
to  a  declaration  by  the  county  authority  intrusted  with  the 
power  to  ascertain   and  determine  the  fact,  that   the  bonds 
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were  issued  under  the  act,  and  in  obedience  to  an  election 
held  in  accordance  with  its  provisions.  Perhaps  a  criticism 
might  be  made  upon  this  argument,  that  by  comparing  the 
two  classes  of  bonds  together  it  would  appear  from  the  sev- 
eral recitals  that  the  county  had  issued  more  than  $100,000 
in  amount. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 


A&fs/t 


Kilboukn  v.  Thompson. 

1.  K.,  for  refusing  to  answer  certain  questions  put  to  him  as  a  witness  by  the 
House  of  Representatives  of  the  Congress  of  the  United  States,  concerning 
the  business  of  a  real-estate  partnership  of  which  he  was  a  member,  and  to 
produce  certain  books  and  papers  in  relation  thereto,  was,  by  an  order  of 
the  House,  imprisoned  for  forty-five  days  in  the  common  jail  of  the  District 
of  Columbia.  He  brought  suit  to  recover  damages  therefor  against  the 
sergeant-at-arms,  who  executed  the  order,  and  the  members  of  the  com- 
mittee, who  caused  him  to  be  brought  before  the  House,  where  he  was  ad- 
judged to  be  in  contempt  of  its  authority.  Held,  that,  although  the  House 
can  punish  its  own  members  for  disorderly  conduct,  or  for  failure  to  attend 
its  sessions,  and  can  decide  cases  of  contested  elections  and  determine  the 
qualifications  of  its  members,  and  exercise  the  sole  power  of  impeachment 
of  officers  of  the  government,  and  may,  where  the  examination  of  wit- 
nesses is  necessary  to  the  performance  of  these  duties,  fine  or  imprison 
a  contumacious  witness,  —  there  is  not  found  in  the  Constitution  of  the 
United  States  any  general  power  vested  in  either  House  to  punish  for 
contempt. 

8.  An  examination  of  the  history  of  the  English  Parliament  and  the  decisions  of 
the  English  courts  shows  that  the  power  of  the  House  of  Commons,  under 
the  laws  and  customs  of  Parliament  to  punish  for  contempt,  rests  upon 
principles  peculiar  to  it,  and  not  upon  any  general  rule  applicable  to  all 
legislative  bodies. 

3.  The  Parliament  of  England,  before  its  separation  into  two  bodies,  since 
known  as  the  House  of  Lords  and  the  House  of  Commons,  was  a  high 
court  of  judicature,  —  the  highest  in  the  realm, — possessed  of  the  gen- 
eral power  incident  to  such  a  court  of  punishing  for  contempt.  On  its 
separation,  the  power  remained  with  each  body,  because  each  was  con- 
sidered to  be  a  court  of  judicature  and  exercised  the  functions  of  such  a 
court 
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1  Neither  Ilcrose  of  Congress  was  constituted  a  part  of  any  court  of  general 
jurisdiction,  nor  has  it  any  history  to  which  the  exercise  of  such  power  can 
he  traced.  Its  power  must  he  sought  alone  in  some  express  grant  in  the 
Constitution,  or  be  found  necessary  to  carry  into  effect  such  powers  as  are 
there  granted. 

6.  The  court,  without  affirming  that  such  a  power  can  arise  in  any  case  other 
than  those  already  specified,  decides  that  it  can  exist  in  no  case  where  the 
House,  attempting  to  exercise  it,  invokes  its  aid  in  a  matter  to  which  its 
authority  does  not  extend,  such  as  an  inquiry  into  the  private  affairs  of  the 
citizen. 

6.  The  Constitution  divides  the  powers  of  the  government  which  it  establishes 

into  the  three  departments  —  the  executive,  the  legislative,  and  the  judi- 
cial —  and  unlimited  power  is  conferred  on  no  department  or  officer  of  the 
government.  It  is  essential  to  the  successful  working  of  the  system  that 
the  lines  which  separate  those  departments  shall  be  clearly  defined  and 
closely  followed,  and  that  neither  of  them  shall  be  permitted  to  encroach 
upon  the  powers  exclusively  confided  to  the  others. 

7.  That  instrument  has  marked  out,  in  its  three  primary  articles,  the  allotment 

of  power  to  those  departments,  and  no  judicial  power,  except  that  above 
mentioned,  is  conferred  on  Congress  or  on  either  branch  of  it.  On  the  con- 
trary it  declares  that  the  judicial  power  of  the  United  States  shall  be 
vested  in  one  Supreme  Court  and  such  inferior  courts  as  the  Congress  may 
from  time  to  time  ordain  and  establish. 

8.  The  resolution  of  the  House,  under  which  K.  was  summoned  and  examined  as 

a  witness,  directed  its  committee  to  examine  into  the  history  and  character 
of  what  was  called  "  the  real-estate  pool "  of  the  District  of  Columbia ;  and 
the  preamble  recited,  as  the  grounds  of  the  investigation,  that  Jay  Cooke -& 
Co.,  who  were  debtors  of  the  United  States,  and  whose  affairs  were  then  in 
litigation  before  a  bankruptcy  court,  had  an  interest  in  the  pool  or  were 
creditors  of  it.  The  subject-matter  of  the  investigation  was  judicial,  and 
not  legislative.  It  was  then  pending  before  the  proper  court,  and  there 
existed  no  power  in  Congress,  or  in  either  House  thereof,  on  the  allega- 
tion that  an  insolvent  debtor  of  the  United  States  was  interested  in  a 
private  business  partnership,  to  investigate  the  affairs  of  that  partnership, 
and  consequently  no  authority  to  compel  a  witness  to  testify  on  the  sub- 
ject. 

9.  It  follows  that  the  order  of  the  House,  declaring  K.  guilty  of  a  contempt  of 

its  authority,  and  ordering  his  imprisonment  by  the  sergeant-at-arms,  is 
void,  and  affords  the  latter  no  protection  in  an  action  by  K.  against  him 
for  false  imprisonment. 

10.  Anderson  v.  Dunn  (6  Wheat.  204)  commented  on,  and  some  of  the  reasoning 

of  the  opinion  overruled  and  rejected. 

11.  The  provision  of  the  Constitution,  that,  for  any  speech  or  debate  in  either 

House,  the  members  shall  not  be  questioned  in  any  other  place,  exempts 
them  from  liability  elsewhere  for  any  vote,  or  report  to  or  action  in  their 
respective  Houses,  as  well  as  for  oral  debate.  Therefore  the  plea  of  the 
members  of  the  committee  that  they  took  no  part  in  the  actual  arrest  and 
imprisonment  of  K.,  and  did  nothing  in  relation  thereto  beyond  the  pro- 
tection of  their  constitutional  privilege,  is,  so  far  as  they  are  concerned,  a 
good  defence  to  the  action. 


\ 
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Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

This  is  an  action  for  false  imprisonment  brought  by  Hallett 
Kilbourn  against  John  G.  Thompson,  Michael  C.  Kerr,  John 
M.  Glover,  Jeptha  D.  New,  Burwell  P.  Lewis,  and  A.  Herr 
Smith.  The  declaration  charges  that  the  defendants  with  force 
and  arms  took  the  plaintiff  from  his  house,  and  without  any 
reasonable  or  probable  cause,  and  against  his  will,  confined  him 
in  the  common  jail  of  the  District  of  Columbia  for  the  period 
of  forty-five  days.  The  defendant  Kerr  died  before  process 
was  served  upon  him. 

Thompson  pleaded  first  the  general  issue,  and  secondly  a  spe- 
cial plea,  wherein  he  set  forth  that  the  plaintiff  ought  not  to 
have  or  maintain  his  action,  because  that  long  before  and  at  the 
said  time  when  the  force  and  injuries  complained  of  by  him 
are  alleged  to  have  been  inflicted,  and  during  all  the  time  in 
the  said  declaration  mentioned,  a  congress  of  the  United  States 
was  holden  at  the  city  of  Washington,  in  the  District  of  Colum- 
bia, and  was  then  and  there,  and  during  all  the  time  aforesaid, 
assembled  and  sitting ;  that  long  before  and  at  the  time  when 
said  force  and  injuries  are  alleged  to  have  occurred,  and  during 
all  the  time  mentioned,  he,  the  said  Thompson,  was,  and  yet 
is,  sergeant-at-arms  of  the  House  of  Representatives,  and  by 
virtue  of  his  office,  and  by  the  tenor  and  effect  of  the  standing 
rules  and  orders  ordained  and  established  by  said  House  for 
the  determining  of  the  rules  of  its  proceedings,  and  by  the 
force  and  effect  of  the  laws  and  customs  of  said  House  and  of 
said  Congress,  was  then  and  there  duly  authorized  and  re- 
quired, amongst  other  things,  to  execute  the  command  of  said 
House,  from  time  to  time,  together  with  all  such  process  issued 
by  authority  thereof  as  shall  be  directed  to  him  by  its  speaker ; 
that  long  before  and  at  the  time  aforementioned  one  Michael 
C.  Kerr  was  the  speaker  of  said  House,  and  by  virtue  of  his 
office,  and  by  the  tenor,  force,  and  effect  of  said  standing  rules, 
orders,  laws,  and  customs,  was,  among  other  things,  duly  author- 
ized and  required  to  subscribe  with  his  proper  hand,  and  to  seal 
wibh  the  seal  of  said  House,  all  writs,  warrants,  and  subpoenas 
issued  by  its  order ;  that  long  before  and  during  said  time  one 
George  M.  Adams  was  the  clerk  of  said  House,  authorized  and 
required  to  attest  and  subscribe  with  his  proper  hand  all  writs. 
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warrants,  and  subpoenas  issued  by  order  of  said  House  ;  that  it 
was  among  other  things  ordained,  established,  and  practised 
by  and  under  such  standing  rules,  orders,  laws,  and  customs, 
that  all  writs,  warrants,  subpoenas,  and  other  process  issued  by 
order  of  said  House  shall  be  under  the  hand  of  the  speaker 
and  seal  of  said  House,  and  attested  by  said  clerk ;  and  so 
being  under  said  hand  and  seal,  and  so  attested,  shall  be  exe- 
cuted pursuant  to  the  tenor  and  effect  of  the  same  by  the 
sergeant-at-arms  ;  that  said  Kerr  being  such  speaker,  and  said 
Adams  such  clerk,  and  the  defendant  such  sergeant-at-arms, 
and  while  said  Congress  was  in  session,  the  House  of  Repre- 
sentatives on  the  twenty-fourth  day  of  January,  1876,  adopted 
the  following  preamble  and  resolution  :  — 

"  Whereas  the  government  of  the  United  States  is  a  creditor  of 
the  firm  of  Jay  Cooke  &  Co.,  now  in  bankruptcy  by  order  and  decree 
of  the  District  Court  of  the  United  States  in  and  for  the  Eastern 
District  of  Pennsylvania,  resulting  from  the  improvident  deposits 
made  by  the  Secretary  of  the  Navy  of  the  United  States  with  the 
London  branch  of  said  house  of  Jay  Cooke  <fc  Co.  of  the  public 
moneys;  and  whereas  a  matter  known  as  the  real-estate  pool  was 
only  partially  inquired  into  by  the  late  joint  select  committee  to 
inquire  into  the  affairs  of  the  District  of  Columbia,  in  which  Jay 
Cooke  &  Co.  had  a  large  and  valuable  interest ;  and  whereas  Edwin 
M.  Lewis,  trustee  of  the  estate  and  effects  of  said  firm  of  Jay  Cooke 
&  Co.,  has  recently  made  a  settlement  of  the  interest  of  the  estate 
of  Jay  Cooke  &  Co.,  with  the  associates  of  said  firm  of  Jay  Cooke 
&  Co.,  to  the  disadvantage  and  loss,  as  it  is  alleged,  of  the  numerous 
creditors  of  said  estate,  including  the  government  of  the  United 
States ;  and  whereas  the  courts  are  now  powerless  by  reason  of 
said  settlement  to  afford  adequate  redress  to  said  creditors  : 

"  Resolved,  that  a  special  committee  of  five  members  of  this 
House,  to  be  selected  by  the  speaker,  be  appointed  to  inquire  into 
the  matter  and  history  of  said  real-estate  pool  and  the  character  of 
said  settlement,  with  the  amount  of  property  involved  in  which 
Jay  Cooke  <fc  Co.  were  interested,  and  the  amount  paid  or  to  be 
paid  in  said  settlement,  with  power  to  send  for  persons  and  papers 
and  report  to  this  House." 

That  in  pursuance  and  by  authority  of  said  resolution  said 
speaker  appointed  John  M.  Glover,  Jeptha  D.  New,  Burwell 
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B.  Lewis,  A.  Herr  Smith,  and  Henry  O.  Pratt,  who  were  mem 
bers  of  the  House  of  Representatives,  to  constitute  said  com- 
mittee; and  the  said  committee,  so  appointed,  duly  organized 
in  the  city  of  Washington,  and  proceeded  to  make  the  inquiry 
directed ;  that  said  committee,  by  the  authority  in  them  vested 
by  said  resolution,  caused  to  be  issued  by  the  speaker,  under 
his  hand  and  the  seal  of  the  House  of  Representatives,  and 
duly  attested  by  the  clerk,  a  subpoena  to  said  Kilbourn,  com- 
manding him  to  appear  before  said  committee  to  testify  and  be 
examined  touching  and  in  regard  to  the  matter  to  be  inquired 
into  by  said  committee ;  that  said  Kilbourn  was  further  com- 
manded and  ordered  by  said  subpoena  to  bring  with  him  certain 
designated  and  described  records,  papers,  and  maps  relating  to 
said  inquiry;  that  subsequently  to  the  issue  of  the  subpoena 
and  before  the  time  when  the  force  and  injuries  complained  of 
are  alleged  to  have  been  inflicted,  Kilbourn,  in  obedience  to 
the  subpoena,  appeared  before  the  committee  and  was  exam- 
ined by  it  in  relation  to  and  in  prosecution  of  said  inquiry,  and 
during  his  examination  said  Kilbourn  was  asked  the  following 
question  :  "  Will  you  state  where  each  of  the  five  members 
reside,  and  will  you  please  state  their  names  ?"  which  question 
was  pertinent  and  material  to  the  question  of  inquiry  before 
the  committee,  but  he  knowingly  and  wilfully  refused  to  answer 
the  same ;  that  he,  although  ordered  and  commanded  by  the 
subpoena  to  bring  with  him  and  produce  before  the  said  com- 
mittee certain  records,  papers,  and  maps  relating  to  said  in- 
quiry, still  when  asked  by  the  said  committee,  "Mr.  Kilbourn, 
are  you  now  prepared  to  produce,  in  obedience  to  the  subpoena 
duces  tecum,  the  records  which  you  have  been  required  by  the 
committee  to  produce?"  knowingly  and  wilfully  refused  to 
produce  them ;  that  subsequently  to  these  refusals,  and  before 
the  time  when  the  force  and  injuries  complained  of  are  alleged 
to  have  been  inflicted,  to  wit,  on  the  fourteenth  day  of  March, 
1876,  the  committee  reported  to  the  House,  then  sitting,  the 
facts  above  stated,  to  wit,  the  resolution  creating  the  commit- 
tee, the  appointment  of  the  members  on  said  committee  by  the 
speaker,  the  issuing  of  the  subpoena  duces  tecum  to  said  Kil- 
bourn, his  appearance  before  the  committee,  and  his  refusal  to 
answer  the  questions,  and  his  further  refusal  to  produce  said 
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records,  papers,  and  maps,  and  the  committee  fmther  reported 
to  said  House  as  follows  :  "  The  committee  are  of  opinion  and 
report  that  it  is  necessary  for  the  efficient  prosecution  of  the 
inquiry  ordered  by  the  House  that  the  said  Hallet  Kilbourn 
should  be  required  to  respond  to  the  subpoena  duces  tecum  and 
answer  the  questions  which  he  has  refused  to  answer ;  and  that 
there  is  no  sufficient  reason  why  the  witness  should  not  obey 
said  subpoena  duces  tecum  and  answer  the  questions  which  he  has 
refused  to  answer ;  and  that  his  refusal  as  aforesaid  is  in  con- 
tempt of  this  House,"  as  by  the  journal,  record,  and  proceed- 
ings, and  report  in  the  said  House  remaining,  reference  being 
thereto  had,  will  more  fully  appear  ;  that  on  March  14,  1876, 
it  was,  in  and  by  the  said  House,  for  good  and  sufficient  cause 
to  the  same  appearing,  resolved  and  ordered  that  the  speaker 
should  forthwith  issue  his  warrant,  directed  to  the  sergeant-at- 
arais,  commanding  him  to  take  into  custody  the  body  of  the 
said  Kilbourn  wherever  to  be  found,  and  the  same  to  have 
forthwith  before  the  said  House,  at  the  bar  thereof,  to  then 
and  there  answer  why  he  should  not  be  punished  as  guilty  of 
contempt  of  the  dignity  and  authority  of  the  same,  and  in  the 
mean  time  to  keep  the  said  Kilbourn  in  his  custody  to  await 
the  further  order  of  the  said  House.    Whereupon  such  speaker, 
on  the  fourteenth  day  of  March,  1876,  did  duly  make  and  issue 
his  certain  warrant  under  his  hand  and  the  seal  of  the  House 
of  Representatives,   and   duly   attested,    directed   to   the   de- 
fendant, as  such  sergeant-at-arms,  reciting  that  the  House  of 
Representatives  had  that  day  ordered  the  speaker  to  issue  his 
warrant  directed  to  the  sergeant-at-arms,  commanding  him  to 
take  into  custody  the  body  of  the  said  Kilbourn  wherever  to  be 
found,  and  the  same  forthwith  to  have  before  the  said  House, 
at  the  bar  thereof,  then  and  there  to  answer  why  he  should 
not  be  punished  for  contempt,  and  in  the  mean  time  to  be  kept 
in  his,  the  said  defendant's,  custody  to  await  the  further  order 
of  the  House ;  therefore  it  was  required  in  and  by  said  war- 
rant that  the  defendant,  as  such  sergeant-at-arms  as  aforesaid, 
should  take  into  his  custody  the  body  of  said  Kilbourn,  and 
then  forthwith  to  bring  him  before  said  House,  at  the  bar 
thereof,  then  and  there  to  answer  to  the  charges  aforesaid,  and 
to  be  dealt  with  by  said  House  according  to  the  Constitution 
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and  laws  of  the  United  States,  and  in  the  mean  time  to  keep 
said  Kilbourn  in  his  custody  to  await  the  further  order  of  said 
House ;  and  the  said  Kerr,  so  being  such  speaker  as  aforesaid, 
then  and  there  delivered  said  warrant  to   the  defendant  ab 
sergeant-at-arms  to  be  executed  in  due  form  of  law;  that  by 
virtue  and  in  execution  of  said  warrant  the  defendant  as  such 
sergeant,  in  order  to   arrest  said  Kilbourn  and   convey  him 
in  custody  to  the  bar  of  the  House  to  answer  to  the  charge 
aforesaid,  and  to  be  dealt  with  by  said  House  according  to  the 
Constitution  and  laws  of  the  United  States,  in  obedience  to  the 
resolution  and  order  aforesaid,  and  to  the  tenor  and  effect  of 
the  said  warrant,  went  to  said  Kilbourn,  and  then  and  there 
gently  laid  his  hands  on  him  to  arrest  him,  and  did  then  and 
there  arrest  him  by  his  body  and  take  him  into  custody,  and 
did  then  forthwith  convey  him  to  the  bar  of  said  House,  as  it 
was  lawful  for  the  defendant  to  do  for  the  cause  aforesaid ;  and 
thereupon  such  proceedings  were  had  in  and  by  said  House, 
that  said  Kilbourn  was  then  and  there  forthwith  duly  heard  in 
his  defence,  and  was  duly  examined  by  said  House  through  its 
speaker,   and  was   asked   in   said  examination  the  following 
question,  to  wit,  "  Mr.   Kilbourn,  are  you  now  prepared  to 
answer,    upon   the  demand  of   the  proper   committee  of  the 
House,  where  each  of  these  five  members  reside  ? "  (meaning 
the  members  of  the  pool),  which  question  was  pertinent  and 
material  to  the  question  under  inquiry ;  but  said  Kilbourn  did 
knowingly  and  wilfully  refuse  to  answer  the  question  so  asked ; 
that  said  House,  through  its  speaker,  at  the  same  time  and 
place,  asked  said  Kilbourn  the  further  question,  to  wit,   "  Are 
you  (meaning  the  said  Kilbourn)  prepared  to  produce,  in  obe- 
dience to  the  subpoena  duces  tecum,  the  records  which  you  have 
been  required  by  the  committee  to  produce?"  (which  said  records 
were  pertinent  and  material  to  the  question  under  inquiry), 
but  he  knowingly  and  wilfully  declined  and  refused  to  pro- 
duce them ;  that  thereupon  it  was  then  and  there  r/esolved  by 
said  House  as  follows :  — 

"  Resolved,  that  Hallet  Kilbourn  having  been  heard  by  the  House 
pursuant  to  the  order  heretofore  made  requiring  him  to  show  cause 
why  he  should  not  answer  questions  propounded  to  him  by  a  com- 
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mittee  and  respond  to  the  subpoena  duces  tecum  by  obeying  the  same, 
and  having  failed  to  show  sufficient  cause  why  he  should  not  an- 
swer said  questions  and  obey  said  subpoena  duces  tecum,  be,  and  is, 
therefore  considered  in  contempt  of  said  House  because  of  said 
failure. 

fct  Resolved^  that  in  purging  himself  of  the  contempt  for  which 
Hallet  Kilbourn  is  now  in  custody,  the  said  Kilbourn  shall  be  re- 
quired to  state  to  the  House  whether  he  is  now  willing  to  appear 
before  the  committee  of  the  House  to  whom  he  has  hitherto 
declined  to  obey  a  certain  subpoena  duces  tecumy  and  to  answer 
certain  questions  and  obey  said  subpoena  duces  tecum,  and  an- 
swer said  questions ;  and  if  he  answers  that  he  is  ready  to  appear 
before  said  committee  and  obey  said  subpoena  duces  tecum,  and 
answer  said  questions,  then  said  witness  shall  have  the  privilege  to 
so  appear  and  obey  and  answer  forthwith,  or  so  soon  as  said  com- 
mittee can  be  convened,  and  that  in  the  mean  time  the  witness 
remain  in  custody ;  and  in  the  event  that  said  witness  shall  answer 
that  he  is  not  ready  to  so  appear  before  said  committee  and  obey 
said  subpoena  duces  tecum,  and  make  answer  to  said  questions  as 
aforesaid,  then  that  said  witness  be  recommitted  to  the  said  custody 
for  the  continuance  of  said  contempt,  and  that  such  custody  shall 
continue  until  the  said  witness  shall  communicate  to  this  House 
through  said  committee  that  he  is  ready  to  appear  before  xsaid  com- 
mittee and  make  such  answer,  and  obey  said  subpoena  duces  tecum  ; 
and  that  in  executing  this  order  the  sergeant-at-arms  shall  cause 
the  said  Kilbourn  to  be  kept  in  his  custody  in  the  common  jail  of 
the  District  of  Columbia ; " 

as  by  the  journal,  record,  and  proceedings  of  the  said  resolu- 
tions and  orders  in  the  said  House  remaining,  reference  being 
thereto  had,  will  more  fully  appear. 

Whereupon  said  Kerr,  so  being  such  speaker,  in  pursuance 
of  such  standing  rules  and  orders  as  aforesaid,  and  according 
to  such  laws  and  customs  as  aforesaid,  and  in  execution  of  the 
order  contained  in  said  resolutions,  did  afterwards,  to  wit,  on 
the  fourteenth  day  of  March,  1876,  duly  make  and  issue  his 
certain  warrant,  directed  to  the  defendant,  as  sergeant-at-arms, 
in  the  following  words,  to  wit :  — 


176  .  Kilbourn  v.  Thompson.  [Sup.  Ct 

"Forty-fourth  Congress,  First  Session,  Congress  of  the  United 

States. 

"In  the  House  op  Representatives, 

"  March  4, 1876. 
"  To  John  G.  Thompson,  Esq., 

"  Sergeantrat-Arms  of  the  House  of  Representatives  : 

u  Sib,  —  The  following  resolution  has  this  day  been  adopted  by 

the  House  of  Representatives : 

"  '  Resolved,  that  in  purging  himself  of  the  contempt  for  which 
Hallet  Kilbourn  is  now  in  custody,  the  said  Kilbourn  shall  be  re- 
quired to  state  to  the  House  whether  he  is  now  willing  to  appear 
before  a  committee  of  this  House,  to  whom  he  has  hitherto  de- 
clined to  obey  a  certain  subpoena  duces  tecum  and  answer  certain 
questions,  and  obey  said  subpoena  duces  tecum  and  make  answer 
to  said  questions,  and  if  he  answers  that  he  is  ready  to  appear  before 
said  committee  and  obey  said  subpoena  duces  tecum  and  answer 
-  said  questions,  then  said  witness  shall  have  the  privilege  to  bo 
appear  and  obey  and  answer  forthwith,  or  so  soon  as  the  com- 
mittee can  be  convened,  and  that  in  the  mean  time  the  witness  shall 
remain  in  custody ;  and  in  the  event  that  said  witness  shall  answer 
that  he  is  not  ready  to  so  appear  before  said  committee  and  obey 
said  subpoena  duces  tecum  and  make  answer  to  said  questions  as 
aforesaid,  then  that  said  witness  be  recommitted  to  the  said  custody 
for  the  continuance  of  such  contempt,  and  that  such  custody  shal' 
continue  until  the  said  witness  shall  communicate  to  this  House, 
through  said  committee,  that  he  is  ready  to  appear  before  said  com- 
mittee and  make  such  answer  and  obey  said  subpoena  duces  tecum; 
and  that  in  executing  this  order  the  sergeant-at-arms  shall  cause 
the  said  Kilbourn  to  be  kept  in  his  custody  in  the  common  jail  of 
the  District  of  Columbia.' 

"  Now,  therefore,  you  are  hereby  commanded  to  execute  the 
same  accordingly. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and  caused 
the  seal  of  the  House  of  Representatives  to  be  affixed  the  day  and 
year  above  written. 

[seal.]  "M.  C.  Kerb,  Speaker 

"  Attest : 

"George  M.  Adams,  Clerk? 

That  by  virtue  and  in  execution  of  said  warrant,  according 
to  its  tenor  and  effect,  the  defendant,  as  such  sergeant-at-arms, 
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in  order  to  arrest  the  said  Kilbourn  and  convey  him  in  custody 
to  the  common  jail  of  the  District  of  Columbia,  in  obedience  to 
the  resolutions  and  orders  aforesaid,  went  to  him  and  then  and 
there  gently  laid  his  hands  on  him  to  arrest  him,  and  did  then 
and  there  arrest  him  by  his  body  and  take  him  into  custody, 
and  forthwith  convey  him  to  the  common  jail  of  the  District  of 
Columbia,  and  did  keep  him  in  custody  therein  until  the  eigh- 
teenth day  of  April,  1876,  when  and  on  which  day,  in  response 
to  a  writ  of  habeas  corpus  issued  by  order  of  the  Chief  Justice  of 
the  Supreme  Court  of  the  District  of  Columbia,  and  directed 
to  the  defendant  as  sergeant-at-arms,  requiring  him  to  produce 
the  body  of  Kilbourn  before  the  said  Chief  Justice  at  the  court- 
house in  the  city  of  Washington,  in  the  District  of  Columbia  ; 
and  by  direction  and  order  of  the  said  House  of  Represent- 
atives the  defendant,  as  sergeant-at-arms,  conveyed  the  said 
Kilbourn  in  custody  from  the  common  jail  of  said  District  to 
eaid  court-house,  and  then  and  there  delivered  him  into  the  cus- 
tody of  the  marshal  for  the  District  of  Columbia,  nor  has  he 
had  said  Kilbourn  in  his  custody  since  said  delivery  to  said 
marshal. 

Which  are  the  same  several  supposed  trespasses  complained 
of,  and  no  other. 

The  other  defendants  pleaded  jointly  the  general  issue,  and 
a  plea  of  justification  similar  to  that  of  the  defendant  Thomp- 
son, except  that  they  alleged  themselves  to  have  been  mem- 
bers of  the  House  of  Representatives,  and  of  a  committee  of 
that  House,  and  that  what  they  did  was  in  that  capacity,  and 
was  warranted  by  the  circumstances. 

They  also  added  the  following :  — 

"  And  these  defendants  state,  that  they  did  not  in  any  man- 
ner assist  in  the  last-mentioned  arrest  and  imprisonment  of  the 
said  Kilbourn,  nor  were  they  in  any  way  concerned  in  the  same, 
nor  did  they  order  or  direct  the  same,  save  and  except  by  their 
votes  in  favor  of  the  last  above-mentioned  resolutions  and  order 
commanding  the  speaker  to  issue  his  warrant  for  said  arrest 
and  imprisonment,  and  (save  and  except)  by  their  participa- 
tion as  members  in  the  introductiqn  of  and  assent  to  said  offi- 
cial acts  and  proceedings  of  said  House,  which  these  defendants 
did  and  performed  as  members  of  the  said  House  of  Represent- 
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atives  in  the  due  discharge  of  their  duties  as  members  of  said 
House,  and  not  otherwise. 

"  Which  are  the  same  several  supposed  trespasses  whereof 
the  said  Eilbourn  hath  above  in  his  said  declaration  complained 
against  these  defendants,  and  not  other  or  different,  with  this, 
that  these  defendants  do  aver  that  the  said  Eilbourn,  the  now 
plaintiff,  and  the  said  Kilbourn  in  the  said  resolutions,  orders, 
and  warrants  respectively  mentioned,  was  and  is  one  and  the 
same  person,  and  that  at  the  said  several  times  in  this  plea 
mentioned,  and  during  all  the  time  therein  mentioned,  the 
said  Congress  of  the  United  States  was  assembled,  and  sitting, 
to  wit,  at  Washington  aforesaid,  in  the  county  aforesaid,  and 
these  defendants  were  and  are  members  of  the  House  of  Rep- 
resentatives, one  of  the  Houses  of  said  Congress,  and  as  such 
members,  in  said  participation  in  the  action  of  the  House  as 
above  set  forth,  voted  in  favor  of  said  resolutions  and  orders 
as  above  set  forth,  and  saving  and  excepting  said  participa- 
tion in  the  action  of  the  House  as  set  forth  in  the  body  of 
this  plea,  they  had  no  concern  or  connection  in  any  manner 
or  way  with  said  supposed  trespasses  complained  of  against 
them  by  the  plaintiff ;  and  this  these  defendants  are  ready  to 
verify." 

The  plaintiff  demurred  to  the  special  pleas  of  the  defend- 
ants. The  demurrer  having  been  overruled  and  judgment 
rendered  for  the  defendants,  the  plaintiff  sued  out  this  writ  of 
error. 

Mr.  Charles  A.  Eldredge,  Mr.  Enoch  Totten,  and  Mr.  Noah 
L.  Jeffries,  for  the  plaintiff  in  error. 

The  power  to  punish  a  citizen  for  contempt  is  not  in  express 
terms  or  by  implication  conferred  by  the  Constitution  of  the 
United  States  upon  either  House  of  Congress.  Its  assumption 
is  in  direct  contravention  of  the  Fourth  and  Fifth  Amend- 
ments. Ex  parte  Lange,  18  Wall.  163;  Ex  parte  Milligan^ 
4  id.  2;  United  States  v.  Cruikshank,  92  U.  S.  542;  Loan 
Association  v.  Topeka,  20  Wall.  655  ;  Potter's  Dwarris,  430 ; 
Wilkinson  v.  Leland,  2  Pet.  627 ;  Cal  ler  v.  Bull,  3  Dall.  386. 
It  derives  no  support  from  the  lex  parliamenti  of  England, 
which  was  entirely  distinct  and  separate  from  the  jurisdiction 
of  Westminster  Hall.     King  v.  Flower,  8  T.  R.  314;  Brass 
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Crosby* %  Case,  8  Wils.  188 ;  Regina  v.  Paty,  2  Ld.  Rayni. 
1105 ;  Burdett  v.  Abbott,  14  East,  1;  Pennock  v.  Dialogue,  2  Pet. 
1 ;  Kirkpatrich  v.  Gibson,  2  Brock.  388  ;  Floyde's  Case,  2  How. 
St  Tr.  1158;  Murray's  Case,  1  Wils.  299;  BelVs  Case,  59 
Lords'  Jour.  199,  206. 

In  England  the  power  to  punish  for  contempt  is  held  not  to 
be  inherent  in  legislative  assemblies  or  necessary  to  the  proper 
discharge  of  their  duties.  Kielley  v.  Carson,  4  Moo.  P.  C.  63 ; 
Fenton  v.  Hampton,  11  id.  347 ;  Boyle  v.  Falconer,  Law  Rep. 
1  P.  C.  328 ;  Stockdale  v.  Hansard,  9  Ad.  &  E.  1. 

In  the  first  of  these  cases,  the  reasoning  in  Bunn  v.  Ander- 
son (6  Wheat.  204),  and  the  assertions  of  Mr.  Justice  Story  in 
his  Commentaries  on  the  Constitution  of  the  United  States, 
are  referred  to  with  disapprobation.  Conceding  even  that  the 
House  of  Representatives  may  lawfully  investigate  the  private 
affairs  of  a  citizen,  the  proceeding  by  which  the  plaintiff  was 
deprived  of  his  liberty  was  illegal,  and  the  warrant  of  the 
speaker  void.  Congress,  by  the  act  of  Jan.  24,  1857,  c.  19  (11 
Stat.  155),  as  modified  by  sects.  102  and  104  of  the  Revised 
Statutes,  prescribed  a  means  for  punishing  a  person  who,  having 
by  the  authority  of  either  House  of  Congress  been  summoned 
as  a  witness  to  give  testimony  or  produce  papers  upon  any 
matter  under  inquiry  before  it,  or  one  of  its  committees,  wil- 
fully makes  default,  or  who,  having  appeared,  refuses  to  answer 
any  question  pertinent  to  the  question  under  inquiry.  It  is  the 
duty  of  the  presiding  officer  of  that  House  to  certify  the  fact 
of  such  refusal  to  the  "district  attorney  for  the  District  of 
Columbia,"  whose  duty  it  shall  be  to  bring  the  matter  before 
the  grand  jury.  No  other  than  the  prescribed  punishment  can 
by*  inflicted.  Haney  v.  State,  5  Wis.  529 ;  Scringrour  v.  State, 
1  Chand.  (Wis.)  48.  This  is  true  in  matters  of  contempt. 
Bickley  v.  Commonwealth,  2  J.  J.  Marsh.  (Ky.)  572;  Ex  parte 
Edwards,  11  Fla.  174 ;  Dunham  v.  State,  6  Iowa,  245  ;  People 
v.  Liscomb,  60  N.  Y.  559.  Double  penalties  cannot  be  in- 
flicted. Driskill  v.  Parrish,  8  McLean,  681 ;  City  of  Brooklyn 
v.  Toynbee,  81  Barb.  (N.  Y.)  282;  Sipperly  v.  Railroad  Com- 
pany, 9  How.  (N.  Y.)  Pr.  88;  Washburn  v.  Mclnroy,  7  Johns. 
(N.  Y.)  134;  Tiffany  v.  Driggs,  13  id.  252. 

Because,  as  a  punishment,  the  law  has  denounced  a  loss  of 
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two  of  the  rights  of  citizenship,  it  does  not  follow  that  a  third 
right  is  to  be  withheld  from  the  delinquent.  Indeed,  the  re- 
verse result  is  the  reasonable  deduction,  because  it  is  clear 
en  common  principles  that  no  penalty  for  crime  can  be  in- 
dicted except  that  which  is  expressly  prescribed.  The  fact 
that  several  penal  consequences  are  annexed  by  statute  to 
the  commission  of  a  breach  of  law  cannot  warrant  the  aggra- 
vation, by  the  judicial  hand,  of  the  punishment  prescribed. 
The  State  v.  Pritchard,  12  Am.  Law  Reg.  N.  8.  518,  Ex  parte 
Lange,  18  Wall.  163 ;  Rex  v.  Wright,  1  Burr.  543 ,  State  v. 
Bishop,  7  Conn.  181 ;  Respublica  v.  De  Longchampt.  \  Dall. 
Ill ;  Emery' %  Case,  107  Mass.  172 ;  State  v.  Egglesht,  41  Town, 
574. 

Mr.  Walter  H.  Smith  and  Mr.  Frank  H.  Surd,  contra. 

The  House  of  Representatives  has  power  to  arrest  and  com 
mit  persons  guilty  of  a  contempt  of  its  authority.  Anderson  r 
Dunn,  6  Wheat.  204 ;  Wickelhausen  v.  Willett,  10  Abb.  (N.  Y.) 
Pr.  164;  Yates  v.  Lansing,  9  Johns.  (N.  Y.)  395;  Hiss  v. 
Bartlett,  3  Gray  (Mass.),  468;  Johnston  v.  Commonwealth, 
1  Bibb  (Ky.),  598 ;  1  Kent,  Com.  236 ;  Story,  Const,  sects.  845, 
849 ;  Rawle,  Const.  254 ;  Sergeant,  Const.  Law,  534. 

The  same  doctrine  is  held  by  the  English  courts  as  applica- 
ble to  the  House  of  Commons.  Burdett  v.  Abbott,  14  East,  1 ; 
Beaumont  v.  Barrett,  1  Moo.  P.  C.  59 ;  Howard  v.  Q-ossett,  10 
Ad.  &  E.  n.  8.  359. 

The  decision  of  the  House  as  to  the  fact  of  contempt  is  con- 
clusive, and  cannot  be  collaterally  impeached.  Anderson  v. 
Dunn,  supra;  Howard  v.  Oossett,  supra;  Burdett  v.  Abbott, 
supra;  Ex  parte  Kearney,  7  Wheat.  88;  Stockdale  v.  Hansard, 
9  Ad.  &  E.  1 ;  Case  of  the  Sheriff  of  Middlesex,  11  id.  273. 

With  the  exception  of  Thompson,  the  defendants  took  no 
part  in  the  proceedings  against  the  plaintiff  other  than  by 
making  their  report  to  the  House  and  there  voting,  as  mem- 
bers, in  support  of  the  resolutions.  For  what  they  there  did 
they  are  protected  against  being  " questioned  in  any  ether 
place." 

Thompson  acted  under  the  warrant  of  the  speaker.  As  an 
officer  of  the  House,  he  was  charged  with  the  duty  of  executing 
its  commands,  and  the  law  affords  him  complete  protection. 
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Enhine  v.  Hornbach,  14  Wall.  618;  Savacool  v.  Boughton, 
5  Wend.  (N.  Y.)  170 ;  Earl  v.  Camp,  16  id.  662 ;  Chegaray 
v.  Jenkins*  5  N.  Y.  876 ;  Sprague  v.  Birchard,  1  Wis.  457. 

The  authorities  cited  by  the  plaintiff  in  error  do  not  sustain 
his  position  that  the  Revised  Statutes  having  made  provision 
for  the  punishment  of  a  recusant  witness,  he  cannot  be  other- 
wise  punished. 

The  uniform  current  of  authority  is  the  other  way.  Bex  v. 
Osxuhton,  2  Stra.  1107 ;  King  v.  Pierson,  Andr.  810;  State  v. 
Taney,  Law  Repos.  (N.  C.)  519;  State  v.  Woodfin,  5  Ired. 
(N.  C.)  L.  199 ;  State  v.  William*,  2  Spears  (S.  C.),  26 ;  Ex 
parte  Brounsall,  2  Cowp.  829;  Vertner  v.  Martin,  18  Miss. 
103 ;  Foster  v.  Commonwealth,  8  Watts  &  S.  (Pa.)  77 ;  In  re 
King,  8  Q.  B.  129;  In  re  Wright,  1  Exch.  658;  Begina  v. 
Martin,  5  Cox,  C.  C.  356 ;  People  v.  Stevens,  13  Wend.  (N.  Y.) 
841;  Levy  v.  The  State,  6  Ind.  281 ;  Ambrose  v.  State,  id.  351 ; 
Phillips  v.  People,  55  111.  429 ;  Moore  v.  People,  14  How.  13 ; 
2  Bishop,  Cr.  Law,  sect.  264. 

Mb.  Justice  Miller,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  argument  before  us  has  assumed  a  very  wide  range,  and 
includes  the  discussion  of  almost  every  suggestion  that  can  well 
be  conceived  on  the  subject.  The  two  extremes  of  the  con- 
troversy are,  the  proposition  on  the  part  of  the  plaintiff,  that 
the  House  of  Representatives  has  no  power  whatever  to  punish 
for  a  contempt  of  its  authority ;  and  on  the  part  of  defendants, 
that  such  power  undoubtedly  exists,  and  when  that  body  has 
formally  exercised  it,  it  must  be  presumed  that  it  was  right- 
fully exercised. 

This  latter  proposition  assumes  the  form  of  expression  some- 
times used  with  reference  to  courts  of  justice  of  general  juris- 
diction, that  having  the  power  to  punish  for  contempts,  the 
judgment  of  the  House  that  a  person  is  guilty  of  such  contempt 
is  conclusive  everywhere. 

Conceding  for  the  sake  of  the  argument  that  there  are  cases 
in  which  one  of  the  two  bodies,  that  constitute  the  Congress 
of  the  United  States,  may  punish  for  contempt  of  its  authority, 
or  disregard  of  its  orders,  it  will  scarcely  be  contended  by  the 
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most  ardent  advocate  of  their  power  in  that  respect  that  it  is 
unlimited. 

The  powers  of  Congress  itself,  when  acting  through  the 
concurrence  of  both  branches,  are  dependent  solely  on  the 
Constitution.  Such  as  are  not  conferred  by  that  instrument, 
either  expressly  or  by  fair  implication  from  what  is  granted, 
are  "reserved  to  the  States  respectively,  or  to  the  people." 
Of  course,  neither  branch  of  Congress,  when  acting  separately, 
can  lawfully  exercise  more  power  than  is  conferred  by  the 
Constitution  on  the  whole  body,  except  in  the  few  instances 
where  authority  is  conferred  on  either  House  separately,  as 
in  the  case  of  impeachments.  No  general  power  of  inflicting 
punishment  by  the  Congress  of  the  United  States  is  found  in 
that  instrument.  It  contains  in  the  provision  that  no  "  person 
shall  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law,"  the  strongest  implication  against  punishment 
by  order  of  the  legislative  body.  It  has  been  repeatedly  de- 
cided by  this  court,  and  by  others  of  the  highest  authority,  that 
this  means  a  trial  in  which  the  rights  of  the  party  shall  be 
decided  by  a  tribunal  appointed  by  law,  which  tribunal  is  to  be 
governed  by  rules  of  law  previously  established.  An  act  of 
Congress  which  proposed  to  adjudge  a  man  guilty  of  a  crime 
and  inflict  the  punishment,  would  be  conceded  by  all  thinking 
men  to  be  unauthorized  by  anything  in  the  Constitution.  That 
instrument,  however,  is  not  wholly  silent  as  to  the  authority 
of  the  separate  branches  of  Congress  to  inflict  punishment. 
It  authorizes  each  House  to  punish  its  own  members.  By 
the  second  clause  of  the  fifth  section  of  the  first  article,  "  Each 
House  may  determine  the  rules  of  its  proceedings,  punish  its 
members  for  disorderly  behavior,  and,  with  the  concurrence 
of  two-thirds,  expel  a  member,"  and  by  the  clause  immedi- 
ately preceding,  it  "  may  be  authorized  to  compel  the  attend- 
ance of  absent  members,  in  such  manner  and  under  such 
penalties  as  each  House  may  provide."  These  provisions  are 
equally  instructive  in  what  they  authorize  and  in  what  they 
do  not  authorize.  There  is  no  express  power  in  that  in- 
strument conferred  on  either  House  of  Congress  to  punish  for 
contempts. 

The  advocates  of  this  power  have,  therefore,  resorted  to  an 
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implication  of  its  existence,  founded  on  two  principal  argu- 
ments. These  are,  1,  its  exercise  by  the  House  of  Commons 
of  England,  from  which  country  we,  it  is  said,  have  derived  our 
system  of  parliamentary  law ;  and,  2d,  the  necessity  of  such  a 
power  to  enable  the  two  Houses  of  Congress  to  perform  the 
duties  and  exercise  the  powers  which  the  Constitution  has  con- 
ferred on  them. 

That  the  power  to  punish  for  contempt  has  been  exercised 
by  the  House  of  Commons  in  numerous  instances  is  well  known 
to  the  general  student  of  history,  and  is  authenticated  by  the 
rolls  of  the  Parliament.  And  there  is  no  question  but  that 
this  has  been  upheld  by  the  courts  of  Westminster  Hall. 
Among  the  most  notable  of  these  latter  cases  are  the  judg- 
ments of  the  Court  of  King's  Bench,  in  Brass  Crosby's  Case 
(3  Wils.  188),  decided  in  the  year  1771 ;  Burdett  v.  Abbott 
(14  East,  1),  in  1811,  in  which  the  opinion  was  delivered  by 
Lord  Ellenborough ;  and  Case  of  the  Sheriff  of  Middlesex  (11 
Ad.  &  E.  273),  in  1840.  Opinion  by  Lord  Denman,  Chief 
Justice. 

It  is  important,  however,  to  understand  on  what  principle 
this  power  in  the  House  of  Commons  rests,  that  we  may  see 
whether  it  is  applicable  to  the  two  Houses  of  Congress,  and,  if 
it  be,  whether  there  are  limitations  to  its  exercise. 

While  there  is,  in  the  adjudged  cases  in  the  English  courts, 
little  agreement  of  opinion  as  to  the  extent  of  this  power,  and 
the  liability  of  its  exercise  to  be  inquired  into  by  the  courts, 
there  is  no  difference  of  opinion  as  to  its  origin.  This  goes 
back  to  the  period  when  the  bishops,  the  lords,  and  the  knights 
and  burgesses  met  in  one  body,  and  were,  when  so  assembled, 
called  the  High  Court  of  Parliament. 

They  were  not  only  called  so,  but  the  assembled  Parliament 
exercised  the  highest  functions  of  a  court  of  judicature,  repre- 
senting in  that  respect  the  judicial  authority  of  the  king  in  his 
Court  of  Parliament.  While  this  body  enacted  laws,  it  also 
rendered  judgments  in  matters  of  private  right,  which,  when 
approved  by  the  king,  were  recognized  as  valid.  Upon  the 
separation  of  the  Lords  and  Commons  into  two  separate  bodies, 
holding  their  sessions  in  different  chambers,  and  hence  called 
the  House  of  Lords  and  the  House  of  Commons,  the  judicial 
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function  of  reviewing  by  appeal  the  decisions  of  the  courts  of 
Westminster  Hall  passed  to  the  House  of  Lords,  where  it  has 
been  exercised  without  dispute  ever  since.  To  the  Commons 
was  left  the  power  of  impeachment,  and,  perhaps,  others  of  a 
judicial  character,  and  jointly  they  exercised,  until  a  very  re- 
cent period,  the  power  of  passing  bills  of  attainder  for  treason 
and  other  high  crimes  which  are  in  their  nature  punishment 
for  crime  declared  judicially  by  the  High  Court  of  Parliament 
of  the  Kingdom  of  England. 

It  is  upon  this  idea  that  the  two  Houses  of  Parliament  were 
each  courts  of  judicature  originally,  which,  though  divested  by 
usage,  and  by  statute,  probably,  of  many  of  their  judicial  func- 
tions, have  yet  retained  so  much  of  that  power  as  enables  them, 
like  any  other  court,  to  punish  for  a  contempt  of  these  priv- 
ileges and  authority  that  the  power  rests. 

In  the  case  of  Burdett  v.  Abbott,  already  referred  to  as  sus- 
taining this  power  in  the  Commons,  Mr.  Justice  Bailey  said, 
in  support  of  the  judgment  of  the  Court  of  King's  Bench :  4t  In 
an  early  authority  upon  that  subject,  in  Lord  Coke,  4  Inst.  23, 
it  is  expressly  laid  down  that  the  House  of  Commons  has  not 
only  a  legislative  character  and  authority,  but  is  also  a  court 
of  judicature ;  and  there  are  instances  put  there  in  which  the 
power  of  committing  to  prison  for  contempts  has  been  exercised 
by  the  House  of  Commons,  and  this,  too,  in  cases  of  libel.  If 
then,  the  House  be  a  court  of  judicature,  it  must,  as  is  in  a 
degree  admitted  by  the  plaintiff's  counsel,  have  the  power  of 
supporting  its  own  dignity  as  essential  to  itself ;  and  without 
power  of  commitment  for  contempts  it  could  not  support  its 
dignity."  In  the  opinion  of  Lord  Ellenborough  in  the  same 
case,  after  stating  that  the  separation  of  the  two  Houses  of 
Parliament  seems  to  have  taken  place  as  early  as  the  49 
Henry  III.,  about  the  time  of  the  battle  of  Evesham,  he  says 
the  separation  was  probably  effected  by  a  formal  act  for  that 
purpose  by  the  king  and  Parliament.  He  then  adds :  "  The 
privileges  which  have  since  been  enjoyed,  and  the  functions 
which  have  been  since  uniformly  exercised  by  each  branch  of 
the  legislature,  with  the  knowledge  and  acquiescence  of  the 
other  House  and  of  the  king,  must  be  presumed  to  be  the  privi- 
leges and  functions  which  then,  that  is,  at  the  very  period  of 
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their  original  separation,  were  statu tably  assigned  to  each." 
He  then  asks,  "  Can  the  High  Court  of  Parliament,  or  either 
of  the  two  Houses  of  which  it  consists,  be  deemed  not  to  pos- 
sess intrinsically  that  authority  of  punishing  summarily  for 
contempts,  which  is  acknowledged  to  belong,  and  is  daily  ex- 
ercised as  belonging,  to  every  superior  court  of  law,  of  less 
dignity  undoubtedly  than  itself?"  This  power  is  here  dis- 
tinctly placed  on  the  ground  of  the  judicial  character  of  Par- 
liament, which  is  compared  in  that  respect  with  the  other 
courts  of  superior  jurisdiction,  and  is  said  to  be  of  a  dignity 
higher  than  they. 

In  the  earlier  case  of  Crosby,  Lord  Mayor  of  London,  De 
Gray,  Chief  Justice,  speaking  of  the  House  of  Commons,  which 
had  committed  the  lord  mayor  to  the  Tower  of  London  for 
having  arrested  by  judicial  process  one  of  its  messengers,  says : 
"  Such  an  assembly  must  certainly  have  such  authority,  and  it 
is  legal  because  necessary.  Lord  Coke  says  they  have  a  judi- 
cial power;  each  member  has  a  judicial  seat  in  the  House;  he 
speaks  of  matters  of  judicature  of  the  House  of  Commons." 
Mr.  Justice  Blackstone,  in  concurring  in  the  judgment,  said : 
**  The  House  of  Commons  is  a  Supreme  Court,  and  they  are 
judges  of  their  own  privileges  and  contempts,  more  especially 
with  respect  to  their  own  members."  Mr.  Justice  Gould 
also  laid  stress  upon  the  fact  that  the  u  House  of  Commons 
may  be  properly  called  judges,"  and  cites  4  Coke's  Inst.  47,  to 
show  that  "  an  alien  cannot  be  elected  to  Parliament,  because 
such  a  person  can  hold  no  place  of  judicature  " 

In  the  celebrated  case  of  Stockdale  v.  Hansard  (9  Ad.  & 
E.  1),  decided  in  1839,  this  doctrine  of  the  omnipotence  of  the 
House  of  Commons  in  the  assertion  of  its  privileges  received 
its  first  serious  check  in  a  court  of  law.  The  House  of  Com- 
mons had  ordered  the  printing  and  publishing  of  a  report  of  one 
of  its  committees,  which  was  done  by  Hansard,  the  official  printer 
of  the  body.  This  report  contained  matter  on  which  Stockdale 
sued  Hansard  for  libel.  Hansard  pleaded  the  privilege  of  the 
House,  under  whose  orders  he  acted,  and  the  question  on 
demurrer  was,  assuming  the  matter  published  to  be  libellous 
in  its  character,  did  the  order  of  the  House  protect  the  publi- 
cation? 
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Sir  John  Campbell,  Attorney-General,  in  an  exhaustive  argu- 
ment in  defence  of  the  prerogative  of  the  House,  bases  it  upon 
two  principal  propositions ;  namely,  that  the  House  of  Com- 
mons is  a  court  of  judicature,  possessing  the  same  right  to 
punish  for  contempt  that  other  courts  have,  and  that  itu  powers 
and  privileges  rest  upon  the  lex  parliament^ — the  laws  and 
customs  of  Parliament.  These,  he  says,  and  cites  authorities 
to  show  it,  are  unknown  to  the  judges  and  lawyers  of  the  com- 
mon-law courts,  and  rest  exclusively  in  the  knowledge  and 
memory  of  the  members  of  the  two  Houses.  He  argues,  there- 
fore, that  their  judgments  and  orders  on  matters  pertaining  to 
these  privileges  are  conclusive,  and  cannot  be  disputed  or  re- 
viewed by  the  ordinary  courts  of  judicature. 

Lord  Denman,  in  a  masterly  opinion,  concurred  in  by  the 
other  judges  of  the  King's  Bench,  ridicules  the  idea  of  the 
existence  of  a  body  of  laws  and  customs  of  Parliament  un- 
known and  unknowable  to  anybody  else  but  the  members  of 
the  two  Houses,  and  holds  with  an  incontrovertible  logic  that 
when  the  rights  of  the  citizen  are  at  stake  in  a  court  of  justice, 
it  must,  if  these  privileges  are  set  up  to  his  prejudice,  examine 
for  itself  into  the  nature  and  character  of  those  laws,  and  de- 
cide upon  their  extent  and  effect  upon  the  rights  of  the  parties 
before  the  court.  While  admitting,  as  he  does  in  Case  of  the 
Sheriff  of  Middlesex  (11  Ad.  &  E.  278),  that  when  a  person  is 
committed  by  the  House  of  Commons  for  a  contempt  in  regard 
to  a  matter  of  which  that  House  had  jurisdiction,  no  other  court 
can  relieve  the  party  from  the  punishment  which  it  may  law- 
fully inflict,  he  holds  that  the  question  of  the  jurisdiction  of 
the  House  is  always  open  to  the  inquiry  of  the  courts  in  a  case 
where  that  question  is  properly  presented. 

But  perhaps  the  most  satisfactory  discussion  of  this  subject, 
as  applicable  to  the  proposition  that  the  two  Houses  of  Con- 
gress are  invested  with  the  same  power  of  punishing  for  con- 
tempt, and  with  the  same  peculiar  privileges,  and  the  same 
power  of  enforcing  them,  which  belonged  by  ancient  usage  to 
the  Houses  of  the  English  Parliament,  is  to  be  found  in  some 
recent  decisions  of  the  Privy  Council.  That  body  is  by  its 
constitution  vested  with  authority  to  hear  and  decide  appeals 
from  the  courts  of  the  provinces  and  colonies  of  the  kingdom. 
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The  leading  case  is  that  of  Kielley  v.  Carton  and  Others 
(4  Moo.  P.  C.  63),  decided  in  1841.  There  were  present  at  the 
hearing  Lord  Chancellor  Lyndhurst,  Lord  Brougham,  Lord 
Denman,  Lord  Abinger,  Lord  Cottenham,  Lord  Campbell, 
Vice-Chancellor  Shadwell,  the  Chief  Justice  of  the  Common 
Pleas,  Mr.  Justice  •  Erskine,  Dr.  Lushington,  and  Mr.  Baron 
Parke,  who  delivered  the  opinion,  which  seems  to  have  received 
the  concurrence  of  all  the  eminent  judges  named. 

Measuring  the  weight  of  its  authority  by  the  reputation  of 
the  judges  who  sat  in  the  case  and  agreed  to  the  opinion,  it 
would  be  difficult  to  find  one  more  entitled  on  that  score  to  be 
received  as  conclusive  on  the  points  which  it  decided. 

The  case  was  an  appeal  from  the  Supreme  Court  of  Judica- 
ture of  Newfoundland.  John  Kent,  one  of  the  members  of  the 
House  of  Assembly  of  that  island,  reported  to  that  body  that 
Kielley,  the  appellant,  had  been  guilty  of  a  contempt  of  the 
privileges  of  the  House  in  using  towards  him  reproaches,  in 
gross  and  threatening  language,  for  observations  made  by  Kent 
in  the  House;  adding,  "Your  privilege  shall  not  protect  you." 
Kielley  was  brought  before  the  House,  and  added  to  his  offence 
by  boisterous  and  violent  language,  and  was  finally  committed 
to  jail  under  an  order  of  the  House  and  the  warrant  of  the 
speaker.  The  appellant  sued  Carson,  the  speaker,  Kent,  and 
other  members,  and  Walsh,  the  messenger,  who  pleaded  the 
facts  above  stated,  and  relied  on  the  authority  of  the  House  as 
sufficient  protection.  The  judgment  of  the  court  of  Newfound- 
land was  for  the  defendants,  holding  the  plea  good. 

This  judgment  was  supported  in  argument  before  the  Privy 
Council  on  the  ground  that  the  Legislative  Assembly  of  New- 
foundland had  the  same  parliamentary  rights  and  privileges 
which  belonged  by  usage  to  the  Parliament  of  England,  and 
that,  if  this  were  not  so,  it  was  a  necessary  incident  to  every 
body  exercising  legislative  functions  to  punish  for  contempt  of 
its  authority.  The  case  was  twice  argued  in  the  Privy  Coun- 
cil, on  which  its  previous  judgment  in  the  case  of  Beaumont  v. 
Barrett  (1  Moo.  P.  C.  59)  was  much  urged,  in  which  both 
those  propositions  had  been  asserted  in  the  opinion  of  Mr. 
Baron  Parke.  Referring  to  that  case  as  an  authority  for  the 
proposition  that  the  power  to  punish  for  a  contempt  was  inci* 
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dent  to  every  legislative  body,  the  opinion  of  Mr.  Baron  Parke 
in  the  later  case  uses  this  language :  "  There  is  no  decision  of  a 
court  of  justice,  nor  other  authority,  in  favor  of  the  right,  except 
that  of  the  case  of  Beaumont  v.  Barrett,  decided  by  the  Judi- 
cial Committee,  the  members  present  being  Lord  Brougham, 
Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine,  and  myself.  Their 
Lordships  do  not  consider  that  case  as  one  by  which  they  ought 
to  be  bound  on  deciding  the  present  question.  The  opinion 
of  their  Lordships,  delivered  by  myself  immediately  after  the 
argument  was  closed,  though  it  clearly  expressed  that  the 
power  was  incidental  to  every  legislative  assembly,  was  not 
the  only  ground  on  which  that  judgment  was  rested,  and  there 
fore  was,  in  some  degree,  extra-judicial ;  but  besides,  it  was 
stated  to  be  and  was  founded  entirely  on  the  dictum  of  Lord 
Ellen  borough  in  Burdett  v.  Abbott,  which  dictum,  we  all  think, 
cannot  be  taken  as  authority  for  the  abstract  proposition  that 
every  legislative  body  has  the  power  of  committing  for  con- 
tempt. The  observation  was  made  by  his  Lordship  with  refer- 
ence to  the  peculiar  powers  of  Parliament,  and  ought  not,  we 
all  think,  to  be  extended  any  further.  We  all,  therefore,  think 
that  the  opinion  expressed  by  myself  in  the  case  of  Beaumont 
v.  Barrett  ought  not  to  affect  our  decision  in  the  present  case, 
and,  there  being  no  other  authority  on  the  subject,  we  decide 
according  to  the  principle  of  the  common  law,  that  the  House 
of  Assembly  have  not  the  power  contended  for.  They  are  a 
local  legislature,  with  every  power  reasonably  necessary  for  the 
exercise  of  their  functions  and  duties,  but  they  have  not  what 
they  erroneously  supposed  themselves  to  possess,  —  the  same 
exclusive  privileges  which  the  ancient  law  of  England  has 
annexed  to  the  House  of  Parliament."  In  another  part  of  the 
opinion  the  subject  is  thus  disposed  of :  "  It  is  said,  however, 
that  this  power  belongs  to  the  House  of  Commons  in  England; 
and  this,  it  is  contended,  affords  an  authority  for  holding  that 
it  belongs,  as  a  legal  incident  by  the  common  law,  to  an  assem- 
bly with  analogous  functions.  But  the  reason  why  the  House 
of  Commons  has  this  power  is  not  because  it  is  a  representative 
body  with  legislative  functions,  but  by  virtue  of  ancient  usage 
and  prescription ;  the  lex  et  consuetudo  parliament^  which  forms 
a  part  of  the  common  law  of  the  land,  and  according  to  which 
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the  High  Court  of  Parliament  before  its  division,  and  the 
Houses  of  Lords  and  Commons  since,  are  invested  with  many 
privileges,  that  of  punishment  for  contempt  being  one."  The 
o\  inion  also  discusses  at  length  the  necessity  of  this  power 
in  a  legislative  body  for  its  protection,  and  to  enable  it  to 
discharge  its  law-making  functions,  and  decides  against  the 
proposition.  But  the  case  before  us  does  not  require  us  to  go 
so  far,  as  we  have  cited  it  to  show  that  the  powers  and  privi- 
leges of  the  House  of  Commons  of  England,  on  tbe  subject  of 
punishment  for  contempts,  rest  on  principles  which  have  no 
application  to  other  legislative  bodies,  and  certainly  can  have 
none  to  the  House  of  Representatives  of  the  United  States,  —  a 
body  which  is  in  no  sense  a  court,  which  exercises  no  functions 
derived  from  its  once  having  been  a  part  of  the  highest  court 
of  the  realm,  and  whose  functions,  so  far  as  they  partake  in 
any  degree  of  that  character,  are  limited  to  punishing  its  own 
members  and  determining  their  election.  The  case,  however, 
which  we  have  just  been  considering,  was  followed  in  the  same 
body  by  Fenton  v.  Hampton  (11  Moo.  P.  C.  347)  and  Doyle  v. 
Falconer  (Law  Rep.  1  P.  C.  328),  in  both  of  which,  on  appeals 
from  other  provinces  of  the  kingdom,  the  doctrine  of  the  case 
of  Kielley  v.  Carson  and  Others  is  fully  reaffirmed. 

We  are  of  opinion  that  the  right  of  the  House  of  Represent- 
atives to  punish  the  citizen  for  a  contempt  of  its  authority  or 
a  breach  of  its  privileges  can  derive  no  support  from  the  pre- 
cedents and  practices  of  the  two  Houses  of  the  English  Parlia 
ment,  nor  from  the  adjudged  cases  in  which  the  English  courts 
have  upheld  these  practices.  Nor,  taking  what  has  fallen  from 
the  English  judges,  and  especially  the  later  cases  on  which  we 
have  just  commented,  is  much  aid  given  to  the  doctrine,  that 
this  power  exists  as  one  necessary  to  enable  either  House  of 
Congress  to  exercise  successfully  their  function  of  legislation. 

This  latter  proposition  is  one  which  we  do  not  propose  to 
decide  in  the  present  case,  because  we  are  able  to  decide  it 
without  passing  upon  the  existence  or  non-existence  of  such  a 
power  in  aid  of  the  legislative  function. 

As  we  have  already  said,  the  Constitution  expressly  em 
powers  each  House  to  punish  its  own  members  for  disorderly 
behavior.     We  see  no  reason  to  doubt  that  this  punishment 


190  Kilboubn  v.  Thompson.  [Sup.  Ct 

may  in  a  proper  case  be  imprisonment,  and  that  it  may  be  for 
refusal  to  obey  some  rule  on  that  subject  made  by  the  House 
for  the  preservation  of  order. 

So,  also,  the  penalty  which  each  House  is  authorized  to  in- 
flict in  order  to  compel  the  attendance  of  absent  members  may 
be  imprisonment,  and  this  may  be  for  a  violation  of  some  order 
or  standing  rule  on  that  subject. 

Each  .House  is  by  the  Constitution  made  the  judge  of  the 
election  and  qualification  of  its  members.  In  deciding  on  these 
it  has  an  undoubted  right  to  examine  witnesses  and  inspect 
papers,  subject  to  the  usual  rights  of  witnesses  in  such  cases ; 
and  it  may  be  that  a  witness  would  be  subject  to  like  punish- 
ment at  the  hands  of  the  body  engaged  in  trying  a  contested 
election,  for  refusing  to  testify,  that  he  would  if  the  case  were 
pending  before  a  court  of  judicature. 

The  House  of  Representatives  has  the  sole  right  to  impeach 
officers  of  the  government,  and  the  Senate  to  try  them.  Where 
the  question  of  such  impeachment  is  before  either  body  acting 
in  its  appropriate  sphere  on  that  subject,  we  see  no  reason  to 
doubt  the  right  to  compel  the  attendance  of  witnesses,  and 
their  answer  to  proper  questions,  in  the  same  manner  and  by 
the  use  of  the  same  means  that  courts  of  justice  can  in  like 
cases. 

Whether  the  power  of  punishment  in  either  House  by  fine 
or  imprisonment  goes  beyond  this  or  not,  we  are  sure  that  no 
person  can  be  punished  for  contumacy  as  a  witness  before 
either  House,  unless  his  testimony  is  required  in  a  matter  into 
which  that  House  has  jurisdiction  to  inquire,  and  we  fed 
equally  sure  that  neither  of  these  bodies  possesses  the  gen- 
eral power  of  making  inquiry  into  the  private  affairs  of  the 
citizen. 

It  is  believed  to  be  one  of  the  chief  merits  of  the  American 
system  of  written  constitutional  law,  that  all  the  powers  in- 
trusted to  government,  whether  State  or  national,  are  divided 
into  the  three  grand  departments,  the  executive,  the  legisla- 
tive, and  the  judicial.  That  the  functions  appropriate  to  each 
of  these  branches  of  government  shall  be  vested  in  a  separate 
body  of  public  servants,  and  that  the  perfection  of  the  system 
requires  that  the  lines  which  separate  and  divide  these  depart- 


1 


Oct;.  1880.]  Kilbourn  v.  Thompson.  191 

ments  shall  be  broadly  and  clearly  defined.  It  is  also  essential  \ 
to  the  successful  working  of  this  system  that  the  persons  in- 
trusted with  power  in  any  one  of  these  branches  shall  not  be 
permitted  to  encroach  upon  the  powers  confided  to  the  others, 
bat  that  each  shall  by  the  law  of  its  creation  be  limited  to  the 
exercise  of  the  powers  appropriate  to  its  own  department  and 
no  other.  To  these  general  propositions  there  are  in  the  Con- 
stitution of  the  United  States  some  important  exceptions.  One 
of  these  is,  that  the  President  is  so  far  made  a  part  of  the 
legislative  power,  that  his  assent  is  required  to  the  enactment 
of  all  statutes  and  resolutions  of  Congress. 

This,  however,  is  so  only  to  a  limited  extent,  for  a  bill  may 
become  a  law  notwithstanding  the  refusal  of  the  President  to 
approve  it,  by  a  vote  of  two-thirds  of  each  House  of  Con- 
gress. 

So,  also,  the  Senate  is  made  a  partaker  in  the  functions  of 
appointing  officers  and  making  treaties,  which  are  supposed  to 
be  properly  executive,  by  requiring  its  consent  to  the  appoint- 
ment of  such  officers  and  the  ratification  of  treaties.  The 
Senate  also  exercises  the  judicial  power  of  tiying  impeach- 
ments, and  the  House  of  preferring  articles  of  impeachment. 

In  the  main,  however,  that  instrument,  the  model  on  which 
are  constructed  the  fundamental  laws  of  the  States,  has  blocked 
out  with  singular  precision,  and  in  bold  lines,  in  its  three  pri- 
mary articles,  the  allotment  of  power  to  the  executive,  the 
legislative,  and  the  judicial  departments  of  the  government. 
It  also  remains  true,  as  a  general  rule,  that  the  powers  con- 
fided by  the  Constitution  to  one  of  these  departments  cannot 
be  exercised  by  another. 

It  may  be  said  that  these  are  truisms  which  need  no  repeti- 
tion here  to  give  them  force.  But. while  the  experience  of 
almost  a  century  has  in  general  shown  a  wise  and  commend- 
able forbearance  in  each  of  these  branches  from  encroachments 
upon  the  others,  it  is  not  to  be  denied  that  such  attempts  have 
been  made,  and  it  is  believed  not  always  without  success.  The 
increase  in  the  number  of  States,  in  their  population  and 
wealth,  and  in  the  amount  of  power,  if  not  in  its  nature  to  be 
exercised  by  the  Federal  government,  presents  powerful  and 
growing  temptations   to  those  to  whom  that  exercise  is  in- 
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trusted,  to  overstep  the  just  boundaries  of  their  own  depart- 
ment, and  enter  upon  the  domain  of  one  of  the  others,  or  to 
assume  powers  not  intrusted  to  either  of  them. 

The  House  of  Representatives  having  the  exclusive  right  to 
originate  all  bills  for  raising  revenue,  whether  by  taxation  or 
otherwise;  having  with  the  Senate  the  right  to  declare  war, 
and  fix  the  compensation  of  all  officers  and  servants  of  the 
government,  and  vote  the  supplies  which  must  pay  that  com- 
pensation ;  and  being  also  the  most  numerous  body  of  all  those 
engaged  in  the  exercise  of  the  primary  powers  of  the  govern- 
ment,— is  for  these  reasons  least  of  all  liable  to  encroachments 
upon  its  appropriate  domain. 

By  reason,  also,  of  its  popular  origin,  and  the  frequency  with 
which  the  short  term  of  office  of  its  members  requires  the  re- 
newal of  their  authority  at  the  hands  of  the  people,  —  the  great 
source  of  all  power  in  this  country,  —  encroachments  by  that 
body  on  the  domain  of  co-ordinate  branches  of  the  government 
would  be  received  with  less  distrust  than  a  similar  exercise  of 
unwarranted  power  by  any  other  department  of  the  govern- 
ment. It  is  all  the  more  necessary,  therefore,  that  the  exer- 
cise of  power  by  this  body,  when  acting  separately  from  and 
independently  of  all  other  depositaries  of  power,  should  be 
watched  with  vigilance,  and  when  called  in  question  before 
any  other  tribunal  having  the  right  to  pass  upon  it  that  it 
should  receive  the  most  careful  scrutiny. 

In  looking  to  the  preamble  and  resolution  under  which  the 
committee  acted,  before  which  Kilbourn  refused  to  testify, 
we  are  of  opinion  that  the  House  of  Representatives  not 
only  exceeded  the  .limit  of  its  own  authority,  but  assumed  a 
power  which  could  only  be  properly  exercised  by  another 
branch  of  the  government,  because  it  was  in  its  nature  clearly 
judicial. 

The  Constitution  declares  that  the  judicial  power  of  the 
United  States  shall  be  vested  in  one  Supreme  Court,  and  in 
such  inferior  courts  as  the  Congress  may  from  time  to  time 
ordain  and  establish.  If  what  we  have  said  of  the  division  of 
the  powers  of  the  government  among  the  three  departments  be 
sound,  this  is  equivalent  to  a  declaration  that  no  judicial  power 
is  vested  in  the  Congress  or  either  branch  of  it,  save  in  the  cases 
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specifically  enumerated  to  which  we  have  referred.  If  the 
investigation  which  the  committee  was  directed  to  make  was 
judicial  in  its  character,  and  could  only  be  properly  and  suc- 
cessfully made  by  a  court  of  justice,  and  if  it  related  to  a  mat- 
ter wherein  relief  or  redress  could  be  had  only  by  a  judicial 
proceeding,  we  do  not,  after  what  has  been  said,  deem  it  neces- 
sary to  discuss  the  proposition  that  the  power  attempted  to  be 
exercised  was  one  confided  by  the  Constitution  to  the  judicial 
and  not  to  the  legislative  department  of  the  government.  We 
think  it  equally  clear  that  the  power  asserted  is  judicial  and 
not  legislative. 

The  preamble  to  the  resolution  recites  that  the  government 
of  the  United  States  is  a  creditor  of  Jay  Cooke  &  Co.,  then  in 
bankruptcy  in  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania. 

If  the  United  States  is  a  creditor  of  any  citizen,  or  of  any  one 
else  on  whom  process  can  be  served,  the  usual,  the  only  legal 
mode  of  enforcing  payment  of  the  debt  is  by  a  resort  to  a  court 
of  justice.  For  this  purpose,  among  others,  Congress  has 
created  courts  of  the  United  States,  and  officers  have  been 
appointed  to  prosecute  the  pleas  of  the  government  in  these 
courts. 

The  District  Court  for  the  Eastern  District  of  Pennsylvania 
is  one  of  them,  and,  according  to  the  recital  of  the  preamble, 
had  taken  jurisdiction  of  the  subject-matter  of  Jay  Cooke  & 
Co.'s  indebtedness  to  the  United  States,  and  had  the  whole 
subject  before  it  for  action  at  the  time  the  proceeding  in  Con- 
gress was  initiated.  That  this  indebtedness  resulted,  as  the 
preamble  states,  from  the  improvidence  of  a  secretary  of  the 
navy  does  not  change  the  nature  of  the  suit  in  the  court  nor 
vary  the  remedies  by  which  the  debt  is  to  be  recovered.  If, 
indeed,  any  purpose  had  been  avowed  to  impeach  the  secretary, 
the  whole  aspect  of  the  case  would  have  been  changed.  But 
no  such  purpose  is  disclosed.  None  can  be  inferred  from  the 
preamble,  and  the  characterization  of  the  conduct  of  the  secre- 
tary by  the  term  "improvident,"  and  the  absence  of  any  words 
implying  suspicion  of  criminality  repel  the  idea  of  such  pur- 
pose, for  the  secretary  could  only  be  impeached  for  "high 
crimes  and  misdemeanors." 

VOL.  £111.  13 
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The  preamble  then  refers  to  "  the  real-estate  pool,"  in  which 
it  is  said  Jay  Cooke  &  Co.  had  a  large  interest,  as  something 
well  known  and  understood,  and  which  had  been  the  subject  of 
a  partial  investigation  by  the  previous  Congress,  and  alleges 
that  the  trustee  in  bankruptcy  of  Jay  Cooke  &  Co.  had  made  a 
settlement  of  the  interest  of  Jay  Cooke  &  Co.  with  the  asso- 
ciates of  the  firm  of  Jay  Cooke  &  Co.,  to  the  disadvantage  and 
loss  of  their  numerous  creditors,  including  the  government  of 
the  United  States,  by  reason  of  which  the  courts  are  powerless 
to  afford  adequate  redress  to  said  creditors. 

Several  very  pertinent  inquiries  suggest  themselves  as  arising 
out  of  this  short  preamble. 

How  could  the  House  of  Representatives  know,  until  it  had 
been  fairly  tried,  that  the  courts  were  powerless  to  redress  the 
creditors  of  Jay  Cooke  &  Co.?  The  matter  was  still  pending 
in  a  court,  and  what  right  had  the  Congress  of  the  United 
States  to  interfere  with  a  suit  pending  in  a  court  of  competent 
jurisdiction  ?  Again,  what  inadequacy  of  power  existed  in  the 
court,  or,  as  the  preamble  assumes,  in  all  courts,  to  give  redress 
which  could  lawfully  be  supplied  by  an  investigation  by  a  com- 
mittee of  one  House  of  Congress,  or  by  any  act  or  resolution  of 
Congress  on  the  subject  ?  The  case  being  one  of  a  judicial 
nature,  for  which  the  power  of  the  courts  usually  afford  the 
only  remedy,  it  may  well  be  supposed  that  those  powers  were 
more  appropriate  and  more  efficient  in  aid  of  such  relief  than 
the  powers  which  belong  to  a  body  whose  function  is  exclu- 
sively legislative.  If  the  settlement  to  which  the  pi'eamble 
refers  as  the  principal  reason  why  the  courts  are  rendered 
powerless  was  obtained  by  fraud,  or  was  without  authority,  or 
for  any  conceivable  reason  could  be  set  aside  or  avoided,  it 
should  be  done  by  some  appropriate  proceeding  in  the  court 
which  had  the  whole  matter  before  it,  and  which  had  all  the 
power  in  that  case  proper  to  be  intrusted  to  any  body,  and  not 
by  Congress  or  by  any  power  to  be  conferred  on  a  committee 
of  one  of  the  two  Houses. 

The  resolution  adopted  as  a  sequence  of  this  preamble  con- 
tains no.  hint  of  any  intention  of  final  action  by  Congress  on  the 
subject.  In  all  the  argument  of  the  case  no  suggestion  has 
been  made  of  what  the  House  of  Representatives  or  the  Con- 
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gress  could  have  done  in  the  way  of  remedying  the  wrong  or 
securing  the  creditors  of  Jay  Cooke  &  Co.,  or  even  the  United 
States.  Was  it  to  be  simply  a  fruitless  investigation  into  the 
personal  affairs  of  individuals  ?  If  so,  the  House  of  Represent- 
atives had  no  power  or  authority  in  the  matter  more  than  any 
other  equal  number  of  gentlemen  interested  for  the  govern- 
ment of  their  country.  By  "  fruitless  "  we  mean  that  it  could 
result  in  no  valid  legislation  on  the  subject  to  which  the  inquiry 
referred. 

What  was  this  committee  charged  to  do? 

To  inquire  into  the  nature  and  history  of  the  real-estate  pool. 
How  indefinite!  What  was  the  real-estate  pool?  Is  it  charged 
with  any  crime  or  offence  ?  If  so,  the  courts  alone  can  punish 
the  members  of  it.  Is  it  charged  with  a  fraud  against  the  gov- 
ernment ?  Here,  again,  the  courts,  and  they  alone,  can  afford 
a  remedy.  Was  it  a  corporation  whose  powers  Congress  could 
repeal  ?  There  is  no  suggestion  of  the  kind.  The  word  " pool," 
in  the  sense  here  used,  is  of  modern  date,  and  may  not  be  well 
understood,  but  in  this  case  it  can  mean  no  more  than  that 
certain  individuals  are  engaged  in  dealing  in  real  estate  as  a 
commodity  of  traffic ;  and  the  gravamen  of  the  whole  proceed- 
ing is  that  a  debtor  of  the  United  States  may  be  found  to  have 
an  interest  in  the  pool.  Can  the  rights  of  the  pool,  or  of  its 
members,  and  the  rights  of  the  debtor,  and  of  the  creditor  of 
the  debtor,  be  determined  by  the  report  of  a  committee  or  by 
an  act  of  Congress?  If  they  cannot,  what  authority  has  the 
House  to  enter  upon  this  investigation  into  the  private  affairs  of 
individuals  who  hold  no  office  under  the  government. 

The  Court  of  Exchequer  of  England  was  originally  organized 
solely  to  entertain  suits  of  the  king  against  the  debtors  of  the 
crown.  But  after  a  while,  when  the  other  courts  of  West- 
minster Hall  became  overcrowded  with  business,  and  it  became 
desirable  to  open  the  Court  of  Exchequer  to  the  general  admin- 
istration of  justice,  a  party  was  allowed  to  bring  any  common- 
law  action  in  that  court,  on  an  allegation  that  the  plaintiff 
was  debtor  to  the  king,  and  the  recovery  in  the  action  would 
enable  him  to  respond  to  the  king's  debt.  After  a  while  the 
court  refused  to  allow  this  allegation  to  be  controverted,  and 
so,  by  this  fiction,  the  court  came  from  a  very  limited  to  be  one 
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of  general  jurisdiction.  Such  an  enlargement  of  jurisdiction 
would  not  now  be  tolerated  in  England,  and  it  is  hoped  not  in 
this  country  of  written  constitutions  and  laws;  but  it  looks 
very  like  it  when,  upon  the  allegation  that  the  United  States 
is  a  creditor  of  a  man  who  has  an  interest  in  some  other 
man's  business,  the  affairs  of  the  latter  can  be  subjected  to 
the  unlimited  scrutiny  or  investigation  of  a  congressional 
committee. 

We  are  of  opinion,  for  these  reasons,  that  the  resolution  of 
the  House  of  Representatives  authorizing  the  investigation 
was  in  excess  of  the  power  conferred  on  that  body  by  the  Con- 
stitution ;  that  the  committee,  therefore,  had  no  lawful  author- 
ity to  require  Kilbourn  to  testify  as  a  witness  beyond  what 
he  voluntarily  chose  to  tell ;  that  the  orders  and"  resolutions  of 
the  House,  and  the  warrant  of  the  speaker,  under  which  Kil- 
bourn was  imprisoned,  are,  in  like  manner,  void  for  want  of 
jurisdiction  in  that  body,  and  that  his  imprisonment  was  with- 
out any  lawful  authority. 

At  this  point  of  the  inquiry  we  are  met  by  Anderson  v. 
Dunn  (6  Wheat.  204),  which  in  many  respects  is  analogous  to 
the  case  now  under  consideration.  Anderson  sued  Dunn  for 
false  imprisonment,  and  Dunn  justified  under  a  warrant  of  the 
House  of  Representatives  directed  to  him  as  sergeant-at-arms 
of  that  body.  The  warrant  recited  that  Anderson  had  been 
found  by  the  House  "  guilty  of  a  breach  of  the  privileges  of  the 
House,  and  of  a  high  contempt  of  the  dignity  and  authority  of 
the  same."  The  warrant  directed  the  sergeant-at-arms  to 
bring  him  before  the  House,  when,  by  its  order,  he  was  repri- 
manded by  the  speaker.  Neither  the  warrant  nor  the  plea  de- 
scribed or  gave  any  clew  to  the  nature  of  the  act  which  was 
held  by  the  House  to  be  a  contempt.  Nor  can  it  be  clearly 
ascertained  from  the  report  of  the  case  what  it  was,  though 
a  slight  inference  may  be  derived  from  something  in  one  of 
the  arguments  of  counsel,  that  it  was  an  attempt  to  bribe  a 
member. 

But,  however  that  may  be,  the  defence  of  the  sergeant-at- 
arms  rested  on  the  broad  ground  that  the  House,  having  found 
the  plaintiff  guilty  of  a  contempt,  and  the  speaker,  under  the 
order  of  the  House,  having  issued  a  warrant  for  his  arrest,  that 
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alone  was  sufficient  authority  for  the  defendant  to  take  him 
into  custody,  and  this  court  held  the  plea  good. 

It  may  be  said  that  since  the  order  of  the  House,  and  the  war- 
rant of  the  speaker,  and  the  plea  of  the  sergeantrat-arms,  do 
not  disclose  the  ground  on  which  the  plaintiff  was  held  guilty 
of  a  contempt,  but  state  the  finding  of  the  House  in  general 
terms  as  a  judgment  of  guilty,  and  as  the  court  placed  its  de- 
cision on  the  ground  that  such  a  judgment  was  conclusive  in 
the  action  against  the  officer  who  executed  the  warrant,  it  is 
no  precedent  for  a  case  where  the  plea  establishes,  as  we  have 
shown  it  does  in  this  case  by  its  recital  of  the  facts,  that  the 
House  has  exceeded  its  authority. 

This  is,  in  fact,  a  substantial  difference.  But  the  court  in  its 
reasoning  goes  beyond  this,  and  though  the  grounds  of  the 
decision  are  not  very  clearly  stated,  we  take  them  to  be:  that 
there  is  in  some  cases  a  power  in  each  House  of  Congress  to 
punish  for  contempt ;  that  this  power  is  analogous  to  that  ex- 
ercised by  courts  of  justice,  and  that  it  being  the  well-estab- 
lished doctrine  that  when  it  appears  that  a  prisoner  is  held 
under  the  order  of  a  court  of  general  jurisdiction  for  a  contempt 
of  its  authority,  no  other  court  will  discharge  the  prisoner  or 
make  further  inquiry  into  the  cause  of  his  commitment.  That 
this  is  the  general  rule,  though  somewhat  modified  since  that 
case  was  decided,  as  regards  the  relations  of  one  court  to  an- 
other, must  be  conceded. 

But  we  do  not  concede  that  the  Houses  of  Congress  possess 
this  general  power  of  punishing  for  contempt.  The  cases  in 
which  they  can  do  this  are  very  limited,  as  we  have  already 
attempted  to  show.  If  they  are  proceeding  in  a  matter  beyond 
their  legitimate  cognizance,  we  are  of  opinion  that  this  can  be 
shown,  and  we  cannot  give  our  assent  to  the  principle  that,  by 
the  mere  act  of  asserting  a  person  to  be  guilty  of  a  contempt, 
they  thereby  establish  their  right  to  fine  and  imprison  him, 
beyond  the  power  of  any  court  or  any  other  tribunal  whatever 
to  inquire  into  the  grounds  on  which  the  order  was  made. 
This  necessarily  grows  out  of  the  nature  of  an  authority  which 
can  only  exist  in  a  limited  class  of  cases,  or  under  special  cir- 
cumstances ;  otherwise  the  limitation  is  unavailing  and  the 
power  omnipotent.     The  tendency  of  modern  decisions  every- 
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where  is  to  the  doctrine  that  the  jurisdiction  of  a  court  or  other 
tribunal  to  render  a  judgment  affecting  individual  rights,  is 
always  open  to  inquiry,  when  the  judgment  is  relied  on  in  any 
other  proceeding.  See  Williamson  v.  Berry,  8  How.  495; 
Thompson  v.  Whitman,  18  Wall.  467 ;  Knowles  v.  The  Gas-Light 
£  Coke  Co.,  19  id.  58;  Pennoyer  v.  Neff,  95  U.  S.  714. 

The  case  of  Anderson  v.  Dunn  was  decided  before  the  case 
of  Stoekdale  v.  Hansard,  and  the  more  recent  cases  in  the  Privy 
Council  to  which  we  have  referred.  It  was  decided  as  a  case 
of  the  first  impression  in  this  court,  and  undoubtedly  under 
pressure  of  the  strong  rulings  of  the  English  courts  in  favor  of 
the  privileges  of  the  two  Houses  of  Parliament.  Such  is  not 
the  doctrine,  however,  of  the  English  courts  to-day.  In  the 
case  of  Stoekdale  v.  Hansard  (9  Ad.  &  E.  1),  Mr.  Justice 
Coleridge  says :  "  The  House  is  not  a  court  of  law  at  all 
in  the  sense  in  which  that  term  can  alone  be  properly  applied 
here.  Neither  originally  nor  by  appeal  can  it  decide  a  matter 
in  litigation  between  two  parties ;  it  has  no  means  of  doing  so  ; 
it  claims  no  such  power;  powers  of  inquiry  and  of  accusation  it 
has,  but  it  decides  nothing  judicially,  except  where  it  is  itself 
a  party,  in  the  case  of  contempts.  .  .  .  Considered  merely  as 
resolutions  or  acts,  I  have  yet  to  learn  that  this  court  is  to  be 
restrained  by  the  dignity  or  the  power  of  any  body,  however 
exalted,  from  fearlessly,  though  respectfully,  examining  their 
reasonableness  and  justice,  where  the  rights  of  third  persons,  in 
litigation  before  us,  depend  upon  their  validity."  Again,  he 
says:  "Let  me  suppose,  by  way  of  illustration,  an  extreme  case; 
the  House  of  Commons  resolves  that  any  one  wearing  a  dress  of 
a  particular  manufacture  is  guilty  of  a  breach  of  privilege,  and 
orders  the  arrest  of  such  persons  by  the  constable  of  the  parish. 
An  arrest  is  made  and  action  brought,  to  whicb  the  order  of  the 
House  is  pleaded  as  a  justification.  ...  In  such  a  case  as  the  one 
supposed,  the  plaintiff's  counsel  would  insist  on  the  distinction 
between  power  and  privilege ;  and  no  lawyer  can  seriously  doubt 
that  it  exists :  but  the  argument  confounds  them,  and  forbids  us 
to  enquire,  in  any  particular  case,  whether  it  ranges  under  the 
one  or  the  other.     I  can  find  no  principle  which  sanctions  this," 

The  case  of  Kielley  v.  Carson  and  Others  (4  Moo.  P.  C. 
63),  from  which  we  have  before  quoted  so  largely,  held  that 
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the  order  of  the  assembly,  finding  the  plaintiff  guilty  of  a  con- 
tempt, was  no  defence  to  the  action  for  imprisonment.  And 
it  is  to  be  observed  that  the  case  of  Anderson  v.  Dunn  was 
cited  there  in  argument. 

But  we  have  found  no  better  expression  of  the  true  principle 
on  this  subject  than  in  the  following  language  of  Mr.  Justice 
Hoar,  in  the  Supreme  Court  of  Massachusetts,  in  the  case  of 
Burnkam  v.  Morrissey^  14  Gray,  226.  That  was  a  case  iu 
which  the  plaintiff  was  imprisoned  under  an  order  of  the  House 
of  Representatives  of  the  Massachusetts  legislature  for  refusing 
to  answer  certain  questions  as  a  witness  and  to  produce  certain 
books  and  papers.  The  opinion,  or  statement  rather,  was  con- 
curred in  by  all  the  court,  including  the  venerable  Mr.  Chief 
Justice  Shaw. 

"  The  house  of  representatives  is  not  the  final  judge  of  its 
own  power  and  privileges  in  cases  in  which  the  rights  and 
liberties  of  the  subject  are  concerned,  but  the  legality  of  its 
action  may  be  examined  and  determined  by  this  court.  That 
house  is  not  the  legislature,  but  only  a  part  of  it,  and  is  there- 
fore subject  in  its  action  to  the  laws,  in  common  with  all  other 
bodies,  officers,  and  tribunals  within  the  Commonwealth.  Es- 
pecially is  it  competent  and  proper  for  this  court  to  consider 
whether  its  proceedings  are  in  conformity  with  the  Constitu- 
tion and  laws,  because,  living  under  a  written  constitution, 
no  branch  or  department  of  the  government  is  supreme ;  and 
it  is  the  province  and  duty  of  the  judicial  department  to  de- 
termine in  cases  regularly  brought  before  them,  whether  the 
powers  of  any  branch  of  the  government,  and  even  those  of  the 
legislature  in  the  enactment  of  laws,  have  been  exercised  in 
conformity  to  the  Constitution ;  and  if  they  have  not,  to  treat 
their  acts  as  null  and  void.  The  house  of  representatives  has 
the  power  under  the  Constitution  to  imprison  for  contempt; 
but  the  power  is  limited  to  cases  expressly  provided  for  by  the 
Constitution,  or  to  cases  where  the  power  is  necessarily  implied 
from  those  constitutional  functions  and  duties,  to  the  proper 
performance  of  which  it  is  essential." 

In  this  statement  of  the  law,  and  in  the  principles  there  laid 
down,  we  fully  concur. 

We  must,  therefore,  hold,  notwithstanding  what  is  said  in 
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the  case  of  Anderson  v.  Dunn,  that  the  resolution  of  the  House 
of  Representatives  finding  Kilbourn  guilty  of  contempt,  and 
the  warrant  of  its  speaker  for  his  commitment  to  prison,  are 
not  conclusive  in  this  case,  and  in  fact  are  no  justification,  be- 
cause, as  the  whole  plea  shows,  the  House  was  without  author- 
ity in  the  matter. 

It  remains  to  consider  the  matter  special  to  the  other  defend- 
ants set  out  in  their  plea,  which  claims  the  protection  due  to 
theii  character  as  members  of  the  House  of  Representatives. 
In  support  of  this  defence  they  allege  that  they  did  not  in  any 
manner  assist  in  the  arrest  of  Kilbourn  or  his  imprisonment, 
nor  did  they  order  or  direct  the  same,  except  by  their  votes 
and  by  their  participation  as  members  in  the  introduction  of, 
and  assent  to,  the  official  acts  and  proceedings  of  the  House, 
which  they  did  and  performed  as  members  of  the  House,  in  the 
due  discharge  of  their  duties,  and  not  otherwise. 

As  these  defendants  did  not  make  the  actual  assault  on  the 
plaintiff,  nor  personally  assist  in  arresting  or  confining  him, 
they  can  only  be  held  liable  on  the  charge  made  against  them 
as  persons  who  had  ordered  or  directed  in  the  matter,  so  as  to 
become  responsible  for  the  acts  which  they  directed. 

The  general  doctrine  that  the  person  who  procures  the  arrest 
of  another  by  judicial  process,  by  instituting  and  conducting 
the  proceedings,  is  liable  to  an  action  for  false  imprisonment, 
where  he  acts  without  probable  cause,  is  not  to  be  contro- 
verted. Nor  can  it  be  denied  that  he  who  assumes  the  author- 
ity to  order  the  imprisonment  of  another  is  responsible  for  the 
acts  of  the  person  to  whom  such  order  is  given,  when  the  arrest 
is  without  justification.  The  plea  of  these  defendants  shows 
that  it  was  they  who  initiated  the  proceedings  under  which  the 
plaintiff  was  arrested.  It  was  they  who  reported  to  the  House 
his  refusal  to  answer  the  questions  which  they  had  put  to  him, 
and  to  produce  the  books  and  papers  which  they  had  demanded 
of  hiin.  They  expressed  the  opinion  in  that  report  that  plain- 
tiff was  guilty  of  a  contempt  of  the  authority  of  the  House  in 
so  acting.  It  is  a  fair  inference  from  this  plea  that  they  were 
the  active  parties  in  setting  on  foot  the  proceeding  by  which 
he  was  adjudged  guilty  of  a  contempt,  and  in  procuring  the 
passage  of  that  resolution. 
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If  they  had  done  this  in  any  ordinary  tribunal,  without  prob- 
able cause,  they  would  have  been  liable  for  the  action  which 
they  had  thus  promoted. 

The  House  of  Representatives  is  not  an  ordinary  tribunal. 
The  defendants  set  up  the -protection  of  the  Constitution,  under 
which  they  do  business  as  part  of  the  Congress  of  the  United 
States.  That  Constitution  declares  that  the  senators  and  rep- 
resentatives "  shall  in  all  cases,  except  treason,  felony,  and 
breach  of  the  peace,  be  privileged  from  arrest  during  their 
attendance  at  the  session  of  their  respective  Houses,  and  in 
going  to  and  returning  from  the  same ;  and  for  any  speech  or 
debate  in  either  House  they  shall  not  be  questioned  in  any 
other  place." 

Is  what  the  defendants  did  in  the  matter  in  hand  covered  by 
this  provision  ?  Is  a  resolution  offered  by  a  member,  a  speech 
or  debate,  within  the  meaning  of  the  clause?  Does  its  pro- 
tection extend  to  the  report  which  they  made  to  the  House  of 
Kilboum's  delinquency?  To  the  expression  of  opinion  that  he 
was  in  contempt  of  the  authority  of  the  House  ?  To  their  vote 
in  favor  of  the  resolution  under  which  he  was  imprisoned? 
If  these  questions  be  answered  in  the  affirmative,  they  cannot 
be  brought  in  question  for  their  action  in  a  court  of  justice  or 
in  any  other  place.  And  yet  if  a  report,  or  a  resolution,  or  a 
vote  is  not  a  speech  or  debate,  of  what  value  is  the  constitu- 
tional protection? 

We  may,  perhaps,  find  some  aid  in  ascertaining  the  meaning 
of  this  provision,  if  we  can  find  out  its  source,  and  fortunately 
in  this  there  is  no  difficulty.  For  while  the  framers  of  the 
Constitution  did  not  adopt  the  lex  et  consuetudo  of  the  English 
Parliament  as  a  whole,  they  did  incorporate  such  parts  of  it, 
and  with  it  such  privileges  of  Parliament,  as  they  thought 
proper  to  be  applied  to  the  two  Houses  of  Congress  Some 
of  these  we  have  already  referred  to,  as  the  right  to  make  rules 
of  procedure,  to  determine  the  election  and  qualification  of  its 
members,  to  preserve  order,  &c.  In  the  sentence  we  have  just 
cited  another  part  of  the  privileges  of  Parliament  are  made 
privileges  of  Congress.  The  freedom  from  arrest  and  freedom 
of  speech  in  the  two  Houses  of  Parliament  were  long  subjects 
of  contest  between  the  Tudor  and  Stuart  kings  and  the  House 
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of  Commons.  When,  however,  the  revolution  of  1688  expelled 
the  last  of  the  Stuarts  and  introduced  a  new  dynasty,  many 
of  these  questions  were  settled  by  a  bill  of  rights,  formally 
declared  by  the  Parliament  and  assented  to  by  the  crown. 
1  W.  &  M.,  st.  2,  c.  2.  One  of  these  declarations  is  "that  the 
freedom  of  speech,  and  debates,  and  proceedings  in  Parliament, 
ought  not  to  be  impeached  or  questioned  in  any  court  or  place 
out  of  Parliament." 

In  Stoclcdale  v.  Hansard,  Lord  Denman,  speaking  on  this 
subject,  says  :  "  The  privilege  of  having  their  debates  unques- 
tioned, though  denied  when  the  members  began  to  speak  their 
minds  freely  in  the  time  of  Queen  Elizabeth,  and  punished  in 
its  exercise  both  by  that  princess  and  her  two  successors,  was 
soon  clearly  perceived  to  be  indispensable  and  universally  ac- 
knowledged. By  consequence,  whatever  is  done  within  the 
walls  of  either  assembly  must  pass  without  question  in  any 
other  place.  For  speeches  made  in  Parliament  by  a  member 
to  the  prejudice  of  any  other  person,  or  hazardous  to  the  pub- 
lic peace,  that  member  enjoys  complete  impunity.  For  every 
paper  signed  by  the  speaker  by  order  of  the  House,  though  to 
the  last  degree  calumnious,  or  even  if  it  brought  personal  suf 
fering  upon  individuals,  the  speaker  cannot  be  arraigned  in 
a  court  of  justice.  But  if  the  calumnious  or  inflammatory 
speeches  should  be  reported  and  published,  the  law  will  attach 
responsibility  on  the  publisher.  So  if  the  speaker  by  author- 
ity of  the  House  order  an  illegal  act,  though  that  authority 
shall  exempt  him  from  question,  his  order  shall  no  more  jus* 
tify  the  person  who  executed  it  than  King  Charles's  warrant 
for  levying  ship-money  could  justify  his  revenue  officer." 

Taking  this  to  be  a  sound  statement  of  the  legal  effect  of  the 
Bill  of  Rights  and  of  the  parliamentary  law  of  England,  it  may 
be  reasonably  inferred  that  the  framers  of  the  Constitution 
meant  the  same  thing  by  the  use  of  language  borrowed  from 
that  source. 

Many  of  the  colonies,  which  afterwards  became  States  in  our 
Union,  had  similar  provisions  in  their  charters  or  in  bills  of 
rights,  which  were  part  of  their  fundamental  laws ;  and  the 
general  idea  in  all  of  them,  however  expressed,  must  have  been 
the  same,  and  must  have  been  in  the  minds  of  the  members  of 
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the  constitutional  convention.  In  the  Constitution  of  the  State 
of  Massachusetts  of  1780,  adopted  during  the  war  of  the  Revo- 
lution, the  twenty-first  article  of  the  Bill  of  Rights  embodies 
the  principle  in  the  following  language :  "  The  freedom  of 
deliberation,  speech,  and  debate  in  either  House  of  the  legis- 
lature is  so  essential  to  the  rights  of  the  people,  that  it  cannot 
be  the  foundation  of  any  accusation  or  prosecution,  action,  or 
complaint,  in  any  other  court  or  place  whatsoever." 

This  article  received  a  construction  as  early  as  1808,  in  the 
Supreme  Court  of  that  State,  in  the  case  of  Coffin  v.  Coffin 
(4  Mass.  1),  in  which  Mr.  Chief  Justice  Parsons  delivered  the 
opinion.  The  case  was  an  action  for  slander,  the  offensive 
language  being  used  in  a  conversation  in  the  House  of  Repre- 
sentatives of  the  Massachusetts  legislature.  The  words  were 
not  delivered  in  the  course  of  a  regular  address  or  speech, 
though  on  the  floor  of  the  House  while  in  session,  but  were 
used  in  a  conversation  between  three  of  the  members,  when 
neither  of  them  was  addressing  the  chair.  It  had  relation, 
however,  to  a  matter  which  had  a  few  moments  before  been 
under  discussion.  In  speaking  of  this  article  of  the  Bill  of 
Rights,  the  protection  of  which  had  been  invoked  in  the  plea, 
the  Chief  Justice  said :  "  These  privileges  are  thus  secured, 
not  with  the  intention  of  protecting  the  members  against 
prosecutions  for  their  own  benefit,  but  to  support  the  rights  of 
the  people,  by  enabling  their  representatives  to  execute  the 
functions  of  their  office  without  fear  of  prosecutions,  civil  or 
criminal.  I,  therefore,  think  that  the  article  ought  not  to  be 
construed  strictly,  but  liberally,  that  the  full  design  of  it  may 
be  answered.  I  will  not  confine  it  to  delivering  an  opinion, 
uttering  a  speech,  or  haranguing  in  debate,  but  will  extend  it 
to  the  giving  of  a  vote,  to  the  making  of  a  written  report,  and 
to  every  other  act  resulting  from  the  nature  and  in  the  execu- 
tion of  the  office.  And  I  would  define  the  article  as  securing  to 
every  member  exemption  from  prosecution  for  everything  said 
or  done  by  him  as  a  representative,  in  the  exercise  of  the  func- 
tions of  that  office,  without  inquiring  whether  the  exercise  was 
regular,  according  to  the  rules  of  the  House,  or  irregular  and 
against  their  rules.  I  do  not  confine  the  member  to  his  place 
in  the  House ;  and  I  am  satisfied  that  there  are  cases  in  which 


204  Kilbourn  v.  Thompson.  [Sup.  Gt 

lie  is  entitled  to  this  privilege  when  not  within  the  walls  of  the 
representatives'  chamber." 

The  report  states  that  the  other  judges,  namely,  Sedgwick, 
Sewall,  Thatcher,  and  Parker,  concurred  in  the  opinion. 

This  is,  perhaps,  the  most  authoritative  case  in  this  country 
on  the  construction  of  the  provision  in  regard  to  freedom  of 
debate  in  legislative  bodies,  and  being  so  early  after  the  for- 
mation of  the  Constitution  of  the  United  States,  is  of  much 
weight.  We  have  been  unable  to  find  any  decision  of  a  Federal 
court  on  this  clause  of  section  6  of  article  1,  though  the  previ- 
ous clause  concerning  exemption  from  arrest  has  been  often 
construed. 

Mr.  Justice  Story  (sect.  866  of  his  Commentaries  on  the  Con- 
stitution) says :  "  The  next  great  and  vital  privilege  is  the 
freedom  of  speech  and  debate,  without  which  all  other  privi- 
leges would  be  comparatively  unimportant  or  ineffectual.  This 
privilege  also  is  derived  from  the  practice  of  the  British  Par- 
liament, and  was  in  full  exercise  in  our  colonial  legislation, 
and  now  belongs  to  the  legislation  of  every  State  in  the  Union 
as  matter  of  constitutional  right." 

It  seems  to  us  that  the  views  expressed  in  the  authorities 
we  have  cited  are  sound  and  are  applicable  to  this  case.  It 
would  be  a  narrow  view  of  the  constitutional  provision  to 
limit  it  to  words  spoken  in  debate.  The  reason  of  the  rule  is 
as  forcible  in  its  application  to  written  reports  presented  in 
that  body  by  its  committees,  to  resolutions  offered,  which, 
though  in  writing,  must  be  reproduced  in  speech,  and  to  the 
act  of  voting,  whether  it  is  done  vocally  or  by  passing  between 
the  tellers.  In  short,  to  things  generally  done  in  a  session  of 
the  House  by  one  of  its  members  in  relation  to  the  business 
before  it. 

It  is  not  necessary  to  decide  here  that  there  may  not  be 
things  done,  in  the  one  House  or  the  other,  of  an  extraordinary 
character,  for  which  the  members  who  take  part  in  the  act 
may  be  held  legally  responsible.  If  we  could  suppose  the 
members  of  these  bodies  so  far  to  forget  their  high  functions 
and  the  noble  instrument  under  which  they  act  as  to  imitate 
the  Long  Parliament  in  the  execution  of  the  Chief  Magistrate 
of  the  nation,  or  to  follow  the  example  of  the  French  Assem- 
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bly  in  assuming  the  function  of  a  court  for  capital  punishment 
we  are  not  prepared  to  say  that  such  an  utter  perversion  of  their 
powers  to  a  criminal  purpose  would  be  screened  from  punish- 
ment by  the  constitutional  provision  for  freedom  of  debate.  In 
this,  as  in  other  matters  which  have  been  pressed  on  our  atten- 
tion, we  prefer  to  decide  only  what  is  necessary  to  the  case  in 
hand,  and  we  think  the  plea  set  up  by  those  of  the  defendants 
who  were  members  of  the  House  is  a  good  defence,  and  the 
judgment  of  the  court  overruling  the  demurrer  to  it  and  giving 
judgment  for  those  defendants  will  be  affirmed.  As  to  Thomp- 
son, the  judgment  will  be  reversed  and  the  case  remanded  for 

further  proceedings. 

So  ordered. 
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1.  The  second  clause  of  the  second  section  of  the  act  of  March  3, 1876,  c.  187  Aji^&j/ 
(18  Stat.,  part  8,  p.  470),  construed,  and  held,  that,  when  in  any  suit  men-  ^^/f~  *5& 
tioned  therein  there  is  a  controversy  wholly  between  citizens  of  different  \3&y^  ffrfi^ 
States,  which  can  be  fully  determined  as  between  them,  then  either  one  or      "^  l^ 
more  of  the  plaintiffs  or  the  defendants  actually  interested  in  such  contro-^^  /       / 


yersy  may,  on  complying  with  the  requirements  of  the  statute,  remove  the 
entire  suit 
2.  The  right  of  removal  depends  upon  the  case  disclosed  by  the  pleadings  when 
the  petition  therefor  is  filed,  and  is  not  affected  by  the  fact  that  a  defendant 
who  is  a  citizen  of  the  same  State  with  one  of  the  plaintiffs  may  be  a 
proper,  but  not  an  indispensable,  party  to  such  a  controversy. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Minnesota. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Thomas  Wihon  for  the  appellants. 
Mr.  Gordon  E.  Cole^  contra. 

Mb.  Justice  Harlan  delivered  the  opinion  of  the  court. 

This  case  involves  the  construction  of  the  second  clause  of 
the  second  section  of  the  act  of  March  3,  1875,  c.  137  (18 
Stat.,  part  8,  p.  470),  determining  the  jurisdiction  of  the  circuit 
courts  of  the  United  States,  and  regulating  the  removal  of 
causes  from  the  State  courts. 
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It  was  commenced  by  a  complaint  filed  in  one  of  the  courts 
of  the  State  of  Minnesota.  The  plaintiffs  are  William  H.  La- 
tham and  Edward  P.  Latham,  citizens,  respectively,  of  Minne- 
sota and  Indiana.  The  defendants  are  Ashbel  H.  Barney, 
Jessie  Hoyt,  Alfred  M.  Hoyt,  Samuel  N.  Hoyt,  William  G. 
Fargo,  N.  C.  Barney,  Charles  T.  Barney,  citizens  of  New  York; 
Angus  Smith,  a  citizen  of  Wisconsin  ;  Benjamin  P.  Cheney,  a 
citizen  of  Massachusetts ;  and  the  Winona  and  St.  Peter  Land 
Company,  a  corporation  organized  under  the  laws  of  Minne- 
sota. 

The  complaint  is  very  lengthy  in  its  statement  of  the  grounds 
upon  which  the  suit  proceeds,  but  the  facts,  so  far  as  it  is  nec- 
essary to  state  them,  are  these :  — 

The  Territory  and  State  of  Minnesota  received,  under  various 
acts  of  Congress,  lands  to  aid  in  the  construction  of  railroads 
within  its  limits.  Act  of  March  3,  1857,  c.  99,  11  Stat.  195; 
Act  of  March  3, 1865,  c.  105, 13  id.  526 ;  Act  of  July  13, 1866, 
183, 14  id.  97.  The  benefit  of  the  grants  from  the  government 
was  transferred  by  the  State  to  the  Winona  and  St.  Peter  Rail- 
road Company,  a  corporation  created  under  its  own  laws,  with 
authority  to  construct  a  road  from  Winona  westerly  by  way  of 
St.  Peter  in  that  State. 

Prior  to  Oct.  31,  1867,  the  individual  defendants  already 
named  (except  N.  C.  Barney  and  Charles  T.  Barney),  together 
with  Charles  F.  Latham  and  Dan  forth  N.  Barney  (both  of 
whom  died  before  the  commencement  of  this  suit),  had  con- 
structed one  hundred  and  five  miles  of  the  proposed  road  for 
that  company,  whereby  it  became  entitled  to  several  hundred 
thousand  acres  of  land,  which  it  agreed,  in  consideration  of  its 
indebtedness  to  those  persons,  to  sell  and  convey  to  them,  ex- 
cepting so  much  thereof  as  was  necessary  for  tracks,  right  of 
way,  depot  grounds,  and  other  purposes  incidental  to  the  opera- 
tion of  the  road.  Of  the  moneys  advanced  and  used  in  con- 
struction Charles  P.  Latham  contributed  one  thirty-seventh, 
and  to  that  extent,  it  is  claimed,  he  was  entitled,  in  equity,  to 
an  undivided  one  thirty-seventh  of  the  lands  earned.  The  com- 
pany, prior  to  October,  1870,  received  from  the  State  convey- 
ances of  lands  to  the  extent  of  364,154  acres,  which  quantity 
was  increased  to  617,510  acres  by  a  deed  from  the  State,  of 
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date  Feb.  26,  1872 ;  and  on  May  80,  1874,  it  received  a  fur- 
ther  conveyance  for  more  than  500,000  acres.  Up  to  the  end 
of  the  year  1869  the  railroad  company  made  numerous  sales, 
on  long  time,  and  in  small  quantities  for  actual  settlement. 
Charles  F.  Latham  died  in  October,  1870,  seised  and  possessed, 
it  is  contended,  of  the  equitable  title  to  the  undivided  one 
thirty-seventh  of  the  lands  earned.  He  left  nine  heirs-at-law, 
among  whom  are  the  plaintiffs.  The  defendant,  Ashbel  H. 
Barney,  acting  for  his  associates,  had  a  settlement  with  those 
heirs  in  reference  to  the  sales  of  lands,  and  procured  releases 
from  them,  which  are  averred  to  have  been  fraudulent  and 
void  as  to  the  present  plaintiffs.  The  facts  averred  in  support 
of  that  charge  need  not  be  here  detailed.  They  are  fully  set 
forth  in  the  complaint.  The  surviving  associates  of  Charles 
F.  Latham,  together  with  N.  C.  Barney  and  Charles  F.  Bar- 
ney, heira-at-law  of  D.  N.  Barney,  deceased,  without  the  knowl- 
edge and  consent  of  plaintiffs,  incorporated  themselves  under 
the  general  laws  of  the  State  of  Minnesota,  as  the  Winona  and 
St.  Peter  Land  Company,  to  which,  by  their  direction,  the  rail- 
road company  conveyed,  and  by  which  were  thereafter  man- 
aged, all  the  lands  remaining  unsold.  The  plaintiffs  claimed 
that  the  individual  defendants  owed  them,  as  heirs  of  Charles 
F.  Latham,  the  further  sum  of  $3,500,  on  account  of  sales  of 
land  made  both  prior  to  his  death  and  subsequently  thereto, 
up  to  the  time  when  the  title  to  the  lands  was  conveyed  to  the 
land  company.  The  individual  defendants  repudiated  the 
claim  of  plaintiffs  to  any  further  sum  on  that  account,  and 
the  land  company  refused  to  recognize  the  claim  of  plaintiffs 
to  an  interest  in  the  unsold  lands. 
The  specific  relief  asked  for  is,  — 

1.  That  the  individual  defendants  be  required  to  account  to 
plaintiffs  for  the  amount  of  all  moneys  which  came  to  their 
hands  from  the  sales  of  land  prior  to  the  .death  of  Charles  F. 
Latham,  and  pay  over  to  plaintiffs  the  sum  of  $3,500,  or  such 
other  sum  as  shall  be  found,  on  an  accounting,  to  be  due  them 
as  their  share  thereof ;  also  such  amounts  as  might  be  due 
them  out  of  the  suras  received  by  Ashbel  H.  Barney,  from 
purchasers  subsequently  to  the  death  of  Charles  F.  Latham ; 

2.  That  the  plaintiffs  be  adjudged  to  be  the  owners  of  two- 
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ninths  of  one  thirty-seventh  part  of  all  unpaid  contracts  and 
securities  in  the  hands  of  the  land  commissioner  of  the  com- 
pany;  that  the  land  company  be  required  to  account  with 
plaintiffs  for  all  lands  sold  by  it  subsequently  to  the  convey- 
ance from  the  railroad  company,  and  convey  to  them  an  undi- 
vided two-ninths  of  one  thirty-seventh  of  all  the  unsold  lands. 

The  individual  defendants  answered  and  put  in  issue  all  the 
material  allegations  of  the  complaint. 

The  land  company,  in  its  answer,  admits  the  conveyance  by 
the  railroad  company  to  have  been  without  any  consideration 
by  it  paid ;  that  the  stock  therein  is  all  held  by  its  co-defend- 
ants and  the  heirs  or  personal  representatives  of  D.  N.  Barney ; 
and  that,  if  the  relief  prayed  for  against  the  other  defendants 
be  granted,  the  company  is  liable  to  and  should  account  to 
plaintiffs  as  asked  in  their  complaint.  It  consented  that  the 
matters  and  facts  established  and  proven  as  against  its  co-de- 
fendants may  be  considered  as  established  and  proven  against 
it,  and  such  judgment  accordingly  entered  as  might  be  equita- 
ble and  proper. 

Upon  the  petition,  accompanied  by  a  proper  bond,  filed  by 
the  individual  defendants,  the  State  court  entered  an  order 
that  it  would  proceed  no  further  in  the  suit.  But  upon  motion 
of  plaintiffs  the  Circuit  Court  remanded  the  suit  to  the  State 
court,  upon  the  ground  that  it  was  not  removable  under  the 
act  of  Congress. 

Is  this  suit  removable  upon  the  petition  of  the  individual 
defendants,  citizens  of  New  York,  Wisconsin,  and  Massachu- 
setts ?  Does  the  fact  that  the  land  company,  one  of  the  de- 
fendants, is  a  corporation  of  Minnesota,  of  which  State  one  of 
the  plaintiffs  is  a  citizen,  prevent  a  removal  of  the  suit  to  the 
Circuit  Court  of  the  United  States  ? 

The  answer  to  these  questions  depends  upon  the  construction 
which  may  be  given  to  the  second  clause  of  the  second  section 
of  the  act  of  March  8,  1875,  c.  137. 

We  will  be  aided  in  our  construction  of  that  act  by  recalling 
as  well  the  language  as  the  settled  interpretation  of  previous 
enactments  upon  the  subject  of  removal  of  causes  from  State 
courts. 

The  act  of  Sept.  24, 1789,  c.  20,  gives  the  right  of  removal 
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to  the  defendant  in  any  suit,  instituted  by  a  citizen  of  the  State 
in  which  the  suit  is  brought  against  a  citizen  of  another  State. 
According  to  the  uniform  decisions  of  this  court  it  applied  only 
to  cases  in  which  all  the  plaintiffs  were  citizens  of  the  State 
in  which  the  suit  was  brought,  and  all  the  defendants  citizens 
of  other  States.  It  made  no  distinction  between  a  suit  and  the 
different  controversies  which  might  arise  therein  between  the 
several  parties ;  that  is,  Congress,  when  authorizing  the  removal 
of  the  suit,  did  not  permit  any  controversy  therein  between 
particular  parties  to  be  carried  into  the  Federal  court,  leaving 
the  remaining  controversies  in  the  State  court  for  its  determi- 
nation. If  the  whole  suit  could  not  be  removed,  no  part  of  it 
could  be  taken  from  the  State  court. 

Thus  stood  the  law  until  the  act  of  July  27,  1866,  c.  288, 
which  (omitting  such  portions  as  have  no  bearing  upon  the 
present  question)  provides  that — 

faIf  in  any  suit  ...  in  any  State  court  ...  by  a  citizen  ot 
the  State  in  which  the  suit  is  brought  against  the  citizen  of  another 
State,  ...  a  citizen  of  the  State  in  which  the  suit  is  brought  is  or 
shall  be  a  defendant,  and  if  the  suit,  so  far  as  relates  ...  to  the 
defendant  who  is  a  citizen  of  a  State  other  than  that  in  which  the 
suit  is  brought,  is  or  has  been  instituted  or  prosecuted  for  the  pur- 
pose of  restraining  or  enjoining  him,  or  if  the  suit  is  one  in  which 
there  can  be  a  final  determination  of  the  controversy,  so  far  as  it 
concerns  him,  without  the  presence  of  the  other  defendants  as  par- 
ties in  the  cause,  then  and  in  every  such  case  .  .  .  the  defendant 
who  is  a  citizen  of  a  State  other  than  that  in  which  the  suit  is 
brought,  may,  at  any  time  before  the  trial  or  final  hearing  of  the 
cause,  file  a  petition  for  the  removal  of  the  cause  as  against  him 
into  the  next  Circuit  Court  of  the  United  States,  to  be  held  in  the 
district  where  the  suit  is  pending,  and  offer  good  and  sufficient 
surety  for  his  entering  in  such  court  .  .  .  copies  of  said  process 
against  him,  and  of  all  pleadings,  depositions,  testimony,  and  other 
proceedings  in  said  cause  affecting  or  concerning  him,  and  also  for 
hia  there  appearing;  .  .  .  and  it  shall  be  thereupon  the  duty  of  the 
State  court  to  accept  the  surety  and  proceed  no  further  in  the  cause 
as  against  the  defendant  so  applying  for  its  removal.  .  .  .  and  the 
said  copies  being  entered  as  aforesaid  in  such  court  of  the  United 
States  the  cause  shall  there  proceed  in  the  same  manner  as  if  it 
had  been  brought  there  by  original  process  against  the  defendant 

VOL.  XIII.  14 


210  Barney  v.  Latham.         [Sup.  Ct 

who  shall  have  so  filed  a  petition  for  its  removal  as  above  pro- 
vided. .  .  .  And  snch  removal  of  the  cause,  as  against  the  defend- 
ant petitioning  therefor,  into  the  United  States  court  shall  not  be 
deemed  to  prejudice  or  take  away  the  right  of  the  plaintiff  to  pro- 
ceed at  the  same  time  with  the  suit  in  the  State  court  as  against 
the  other  defendants,  if  he  shall  desire  to  do  so."     14  Stat.  306. 

This  provision  is  explicit,  and  leaves  no  room  to  doubt-  what 
Congress  intended  to  accomplish.  It  proceeds,  plainly,  up*  n 
the  ground,  among  others,  that  a  suit  may,  under  correct  plead- 
ing, embrace  several  controversies,  one  of  which  may  be  be- 
tween the  plaintiff  and  that  defendant  who  is  a  citizen  of  a 
State  other  than  that  in  which  the  suit  is  brought ;  that  to  the 
final  determination  of  such  separate  controversy  the  other  de- 
fendants may  not  be  indispensable  parties;  that  in  such  a  case, 
although  the  citizen  of  another  State,  under  the  particular 
mode  of  pleading  adopted  by  the  plaintiff,  is  made  a  co-defend- 
ant with  one  whose  citizenship  is  the  same  as  the  plaintiff's,  he 
should  not,  as  to  his  separable  controversy,  be  required  to  re- 
main in  the  State  court,  and  surrender  his  constitutional  right 
to  invoke  the  jurisdiction  of  the  Federal  court ;  but  that,  at  hi* 
election,  at  any  time  before  the  trial  or  final  hearing,  the  cause, 
so  far  as  it  concerns  him^  might  be  removed  into  the  Federal 
court,  leaving  the  plaintiff,  if  he  so  desires,  to  proceed,  in  the 
State  court,  against  the  other  defendant  or  defendants.  When 
there  were  several  defendants  to  that  separable  controversy,  all 
of  whom  are  citizens  of  States  other  than  that  in  which  the 
suit  was  brought,  they  could  unite  in  claiming  the  removal  of 
such  controversy. 

Next  came  the  act  of  March  2,  1867,  c.  196,  which  allows 
the  citizen  of  the  State  other  than  that  in  which  the  suit  was 
brought,  whether  plaintiff  or  defendant,  upon  the  proper  affi 
davit  of  prejudice  or  local  influence,  filed  before  the  final  hear- 
ing or  trial  of  the  suit,  to  remove  the  suit  into  the  Federal  court. 
14  Stat.  558.  It  was  construed  in  Case  of  the  Sewing  Machine 
Companies  (18  Wall.  553)  as  allowing  a  removal,  upon  such 
an  affidavit,  only  where  there  is  a  common  citizenship  upon 
each  side  of  the  controversy  raised  by  the  suit ;  that  is,  all  on 
one  side  being  citizens  of  the  State  in  which  the  suit  is  brought, 
while  all  on  the  other  side  are  citizens  of  other  States.     In 
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that  case  the  plaintiff  and  one  of  the  defendants  were  citizens 
of  the  State  where  the  suit  was  brought,  while  two  of  the  de- 
fendants were  citizens  of  other  States.  It  was  ruled  that  what- 
ever was  the  purpose  of  the  act  of  1866  as  to  the  particular 
cases  therein  provided  for,  Congress  did  not  intend,  by  the  act 
of  1867,  to  give  to  parties,  who  are  citizens  of  States  other 
than  that  in  which  the  suit  is  brought,  the  right  of  removal 
upon  the  ground  of  prejudice  or  local  influence,  when  their  co- 
defendants  or  co-plaintiffs,  as  the  case  might  be,  are  citizens 
of  the  same  State  with  some  of  the  adverse  parties.  The  court 
there  evidently  had  in  mind  the  case  where  the  presence  in 
the  suit  of  all  the  parties,  on  the  side  seeking  the  removal,  was 
essential  in  order  that  complete  justice  might  be  done,  and  not 
a  suit  in  which  there  was  a  separable  controversy,  removable 
under  the  act  of  1866. 

We  come  now  to  the  act  of  March  8, 1875,  c.  137,  the  second 
section  of  which  provides,  — 

a  That  any  suit  of  a  civil  nature  at  law  or  in  equity  now  pending 
or  hereafter  brought  in  any  State  court,  where  the  matter  in  dispute 
exceeds,  exclusive  of  costs,  the  sura  or  value  of  $500,  ...  in  which 
there  is  a  controversy  between  citizens  of  different  States,  .  .  . 
either  party  may  remove  said  suit  into  the  Circuit  Court  of  the 
United  States  for  the  proper  district ;  and  when,  in  any  suit  men- 
tioned in  this  section,  there  shall  be  a  controversy  which  is  wholly 
between  citizens  of  different  States,  and  which  can  be  fully  deter- 
mined as  between  them,  then  either  one  or  more  of  the  plaintiffs  or 
defendants,  actually  interested  in  such  controversy,  may  remove 
said  suit  to  the  Circuit  Court  of  the  United  States  for  the  proper 
district."     18  Stat.,  pt.  3,  p.  470. 

We  had  occasion  to  consider  the  meaning  of  the  first  clause 
of  this  section  in  Removal  Cases,  100  U.  S.  457.  Disregard- 
ing as  immaterial  the  mere  form  of  the  pleadings,  and  placing 
the  parties  on  opposite  sides  of  the  real  matter  in  dispute  ac- 
cording to  the  facts,  we  found  that  the  only  controversy  there 
was  between  citizens  of  Ohio  and  Pennsylvania  on  one  side, 
and  certain  corporations  created  under  the  laws  of  Iowa  on  the 
other.  And  we  held  that  if,  in  arranging  the  parties  upon  the 
respective  sides  of  the  real  matter  in  dispute,  all  those  on  one 
side  are  citizens  of  different  States  from  those  on  the  other,  the 
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suit  is  removable  under  the  first  clause  of  the  second  section  of 
the  act  of  1875,  those  upon  the  side  seeking  a  removal  unit- 
ing in  the  petition  therefor.  Whether  that  suit  was  not  also 
removable  under  the  second  clause  of  that  section  we  reserved 
for  consideration  until  it  became  necessary  to  construe  that  part 
of  the  statute.     The  present  case  imposes  that  duty  upon  us. 

We  may  remark  that  with  the  policy  of  the  act  of  1875  we 
have  nothing  to  do.  Our  duty  is  to  give  effect  to  the  will  of 
the  law-making  power  when  expressed  within  the  limits  of  the 
Constitution. 

We  are  of  opinion  that  the  intention  of  Congress,  by  the 
clause  under  consideration,  was  not  only  to  preserve  some  of 
the  substantial  features  or  principles  of  the  act  of  1866,  but  to 
make  radical  changes  in  the  law  regulating  the  removal  of 
causes  from  State  courts.  One  difference  between  that  act 
and  the  second  clause  of  the  second  section  of  the  act  of  1875 
is,  that  whereas  the  former  accorded  the  right  of  removal  to  the 
defendants  who  were  citizens  of  a  State  other  than  that  one  in 
which  the  suit  was  brought,  —  if  between  them  and  the  plain- 
tiff or  plaintiffs  there  was,  in  the  suit,  a  controversy  finally 
determinable  as  between  them,  without  the  presence  of  their 
co-defendants,  or  any  of  them,  citizens  of  the  same  State  with 
plaintiffs,  —  the  latter  gave  such  right  to  any  one  or  more  of 
the  plaintiffs  or  the  defendants  actually  interested  in  such  sepa- 
rate controversy.  Both  acts  alike  recognized  the  fact  that  a 
suit  might,  consistently  with  the  rules  of  pleading,  embrace 
several  distinct  controversies.  But  while  the  act  of  1866,  in 
express  terms,  authorized  the  removal  only  of  the  separable 
controversy  between  the  plaintiff  and  the  defendant  or  defend- 
ants seeking  such  removal,  —  leaving  the  remainder  of  the 
suit,  at  the  election  of  the  plaintiff,  in  the  State  court,  —  the 
act  of  1875  provides,  in  that  class  of  cases,  for  the  removal  of 
the  entire  suit. 

That  such  was  the  intention  of  Congress  is  a  proposition 
which  seems  too  obvious  to  require  enforcement  by  argument. 
While  the  act  of  1866  expressly  confines  the  removal  to  that 
part  of  the  suit  which  specially  relates  to  or  concerns  the  de- 
fendant seeking  the  removal,  there  is  nothing  whatever  in  the 
act  of  1875  justifying  the  conclusion  that  Congress  intended  to 
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leave  any  part  of  a  suit  in  the  State  court  where  the  right  of  re- 
moval was  given  to,  and  was  exercised  by,  any  of  the  parties  to 
a  separable  controversy  therein.  Much  confusion  and  embar- 
rassment, as  well  as  increase  in  the  cost  of  litigation,  had  been 
found  to  result  from  the  provision  in  the  former  act  permitting 
the  separation  of  controversies  arising  in  a  suit,  removing  some 
to  the  Federal  court,  and  leaving  others  in  the  State  court 
for  determination.  It  was  often  convenient  to  embrace  in  one 
suit  all  the  controversies  which  were  so  far  connected  by  their 
circumstances  as  to  make  all  who  sue,  or  are  sued,  proper, 
though  not  indispensable  parties.  Rather  than  split  up  such  a 
suit  between  courts  of  different  jurisdictions,  Congress  deter* 
mined  that  the  removal  of  the  separable  controversy  to  which 
the  judicial  power  of  the  United  States  was,  by  the  Constitu- 
tion, expressly  extended,  should  operate  to  transfer  the  whole 
suit  to  the  Federal  court. 

If  the  clause  of  the  act  of  1875,  under  consideration,  is  not 
to  be  thus  construed,  it  is  difficult  to  perceive  what  purpose 
there  was  in  dropping  those  portions  of  the  act  of  1866  which, 
ex  industrial  limited  the  removal,  in  the  class  of  cases  therein 
provided  for,  to  that  controversy  in  the  suit,  which  is  distinc- 
tively between  citizens  of  different  States,  and  of  which  there 
could  be  a  final  determination  without  the  presence  of  the 
other  defendants  as  parties  in  the  cause. 

It  remains  only  to  inquire  how  far  this  construction  of  the 
act  of  1875  controls  the  decision  of  the  case  now  before  us. 
The  complaint,  beyond  question,  discloses  more  than  one  con- 
troversy in  the  suit.  There  is  a  controversy  between  the  plain- 
tiffs and  the  Winona  and  St.  Peter  Land  Company,  to  the  full 
determination  of  which  the  other  defendants  are  not,  in  any 
legal  sense,  indispensable  parties,  although,  as  stockholders  in 
the  company,  they  may  have  an  interest  in  its  ultimate  dispo- 
sition. Against  the  latter,  as  a  corporation,  a  decree  is  asked 
requiring  it  to  convey  to  the  plaintiffs  the  undivided  two-ninths 
of  one  thirty-seventh  of  certain  lands,  and  to  account  for  the 
proceeds  of  the  lands  by  it  sold  subsequently  to  the  conveyance 
from  the  railroad  company. 

But  the  suit  as  distinctly  presents  another  and  entirely  sep- 
arate controversy,  as  to  the  right  of  the  plaintiffs  to  a  decree 
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against  the  individual  defendants  for  such  sum  as  shall  be  found, 
upon  an  accounting,  to  be  due  from  them  upon  sales  prior  to 
the  conveyance  from  the  railroad  company.  With  that  contro- 
versy the  land  company,  as  a  corporation,  has  no  necessary 
connection.  It  can  be  fully  determined  as  between  the  parties 
actually  interested  in  it  without  the  presence  of  that  company 
as  a  party  in  the  cause.  Had  the  present  suit  sought  no  other 
relief  than  such  a  decree,  it  could  not  be  pretended  that  the 
corporation  would  have  been  a  necessary  or  indispensable  party 
to  that  issue.  Such  a  controversy  does  not  cease  to  be  one 
wholly  between  the  plaintiffs  and  those  defendants  because  the 
former,  for  their  own  convenience,  choose  to  embody  in  their 
complaint  a  distinct  controversy  between  themselves  and  the 
land  company.  When  the  petition  for  removal  was  presented, 
there  was  in  the  suit,  as  framed  by  plaintiffs,  a  controversy 
wholly  between  citizens  of  different  States,  that  is,  between  the 
plaintiffs,  citizens  respectively  of  Minnesota  and  Indiana,  and 
the  individual  defendants,  citizens  of  New  York,  Wisconsin, 
and  Massachusetts.  And  since  the  presence  of  the  land  com- 
pany is  not  essential  to  its  full  determination,  the  defendants, 
citizens  of  New  York,  Wisconsin,  and  Massachusetts,  were  en- 
titled, by  the  express  words  of  the  statute,  to  have  the  suit 
removed  to  the  Federal  court. 

It  may  be  suggested  that  if  the  complaint  has  united  causes 
of  action,  which,  under  the  settled  rules  of  pleading,  need  not, 
or  should  not,  have  been  united  in  one  suit,  the  removal  ought 
not  to  carry  into  the  Federal  court  any  controversy  except  that 
which  is  wholly  between  citizens  of  different  States,  leaving  for 
the  determination  of  the  State  court  the  controversy  between 
the  plaintiffs  and  the  land  company.  We  have  endeavored  to 
show  that  the  land  company  was  not  an  indispensable  party  to 
the  controversy  between  the  plaintiffs  and  the  defendants,  citi- 
zens of  New  York,  Wisconsin,  and  Massachusetts.  Whether 
those  defendants  and  the  land  company  were  not  proper  parties 
to  the  suit  we  do  not  now  decide.  We  are  not  advised  that 
any  such  question  was  passed  upon  in  the  court  below.  It  was 
not  discussed  here,  and  we  are  not  disposed  to  conclude  its  de- 
termination by  the  court  of  original  jurisdiction,  when  it  is 
therein  presented  in  proper  form.      A  defendant  may   be  a 
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proper,  but  not  an  indispensable,  party  to  the  relief  asked.  In 
•a  variety  of  cases  it  is  in  the  discretion  of  the  plaintiff  as  to 
whom  he  will  join  as  defendants.  Consistently  with  estab- 
lished rules  of  pleading  he  may  be  governed  often  by  consid- 
erations of  mere  convenience ;  and  it  may  be  that  there  was,  or 
is,  such  a  connection  between  the  various  transactions  set  out 
in  the  complaint  as  to  make  all  of  the  defendants  proper  parties 
to  the  suit,  and  to  every  controversy  embraced  by  it,  —  at  least, 
in  such  a  sense  as  to  protect  the  complaint  against  a  demurrer 
upon  the  ground  of  multifariousness  or  misjoinder. 

In  Oliver  v.  Piatt  (3  How.  333,  411)  we  said :  "  It  was  well 
observed  by  Lord  Cottenham,  in  Campbell  v.  Mackay,  1  Myl. 
&  Cr.  603,  and  the  same  doctrine  was  affirmed  in  this  court 
in  Gaines  and  Wife  v.  Relf  and  Chew,  2  How.  619,  642,  that  it 
is  impracticable  to  lay  down  any  rule,  as  to  what  constitutes 
multifariousness  as  an  abstract  proposition  ;  that  each  case  must 
depend  upon  its  own  circumstances ;  and  much  must  necessa- 
rily be  left,  where  the  authorities  leave  it,  to  the  sound  discre- 
tion of  the  court."  We  further  said  that  the  objection  of 
multifariousness  cannot,  "  as  a  matter  of  right,  be  taken  by  the 
parties,  except  by  demurrer,  or  plea,  or  answer,  and  if  not  so 
taken  it  is  deemed  to  be  waived  ; "  that  although  the.  court  may 
take  the  objection,  it  will  not  do  so  unless  it  deems  such  a 
course  necessary  or  proper  to  assist  in  the  due  administration 
of  justice.  Story,  Eq.  PI.,  sects.  530,  540 ;  Shields  v.  Thomas, 
18  How.  253;  Fitch  v.  Creighton,  24  id.  159.  No  objection 
was  taken  by  the  defendants  in  the  court  below  to  the  com- 
plaint upon  the  ground  of  multifariousness  or  misjoinder,  and 
the  plaintiffs  should  not  be  heard  to  make  it  for  the  purpose, 
or  with  the  effect,  of  defeating  the  right  of  removal.  They 
are  not  in  any  position  to  say  that  that  right  does  not  exist,  be- 
cause they  have  made  defendants  those  who  were  not  proper 
parties  to  the  entire  relief  asked.  The  fault,  if  any,  in  plead- 
ing, was  theirs.  Under  their  mode  of  pleading,  whether 
adopted  with  or  without  a  purpose*  to  affect  the  right  of  re- 
moval, accorded  by  the  statute,  the  suit  presents  two  separate 
controversies,  one  of  which  is  wholly  between  individual  citi- 
zens of  different  States,  and  can  be  fully  determined  without 
the  presence  of   the  other   party  defendant.      The   right  of 
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removal,  if  claimed,  in  the  mode  prescribed  by  the  statute,  de- 
pends upon  the  case  disclosed  by  the  pleadings  as  they  stand 
when  the  petition  for  removal  is  filed.  The  State  court  ought 
not  to  disregard  the  petition,  upon  the  ground  that,  in  its  opin- 
ion the  plaintiffs,  against  whom  a  removal  is  sought,  had  united 
causes  of  action  which  should  or  might  have  been  asserted  in 
separate  suits.  Those  are  matters  more  properly  for  the  deter- 
mination of  the  trial  court,  that  is,  the  Federal  court,  after  the 
cause  is  there  docketed.  If  that  court  should  be  of  opinion 
that  the  suit  is  obnoxious  to  the  objection  of  multifariousness 
or  misjoinder,  and  for  that  reason  should  require  the  pleadings 
to  be  reformed,  both  as  to  subject-matter  and  parties,  according 
to  the  rules  and  practice  which  obtain  in  the  courts  of  the  United 
States,  and  if,  when  that  is  done,  the  cause  does  not  really  and 
substantially  involve  a  dispute  or  controversy  within  the  juris- 
diction of  that  court,  it  can,  under  the  fifth  section  of  the  act 
of  1875,  dismiss  the  suit,  or  remand  it  to  the  State  court  as  jus- 
tice requires. 

We  are  of  opinion  that,  upon  the  filing  of  the  petition  and 
bond  by  the  individual  defendants  in  the  separable  controversy 
between  them  and  the  plaintiffs,  the  entire  suit,  although  all 
the  defendants  may  have  been  proper  parties  thereto,  was  re- 
moved to  the  Circuit  Court  of  the  United  States,  and  that  the 
order  remanding  it  to  the  State  court  was  erroneous. 

The  judgment  is  reversed  with  directions  to  the  court  below 
to  overrule  the  motion  to  remand,  to  reinstate  the  cause  upon 
its  docket,  and  proceed  therein  in  conformity  with  the  princi- 
ples of  this  opinion. 

So  ordered. 

Mr.  Chief  Justice  Waite,  Mr.  Justice  Miller,  and 
Mr.  Justice  Field  dissented. 
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Wilmot  v.  Mudgb. 

An  action  on  a  debt  or  claim  is  not.  barred  by  a  composition  between  a  debtor 
and  his  creditors,  under  sect.  17  of  the  act  of  June  22,  1874,  c.  390  (18  Stat., 
pt  3,  p.  183),  if  it  would  not  be  barred  by  his  discharge  under  the  bankrupt 
law. 

Error  to  the  Superior  Court  of  the  Commonwealth  of 
Massachusetts. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  James  B.  Richardson  for  the  plaintiff  in  error. 
Mr.  Moorfield  Storey,  contra. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

Mudge  &  Co.  brought  their  action  against  Wilmot  in  the 
Superior  Court  of  Massachusetts,  in  tort,  for  false  representa- 
tions whereby  the  plaintiffs  were  induced  to  sell  him  certain 
goods  on  credit.  The  damages  claimed  were  their  value.  He 
denied  the  false  representations,  and  also  pleaded  a  compo- 
sition order  of  the  District  Court  of  the  United  States,  and 
his  offer  to  pay  the  plaintiffs  what  was  due  them  under  the 
composition. 

The  case  was  tried  without  a  jury  by  the  court,  who  found 
for  the  plaintiffs,  and  gave  judgment  for  the  agreed  price  of 
the  goods. 

The  Supreme  Court  of  Massachusetts  affirmed  the  judgment 
on  all  points.     Wilmot  sued  out  this  writ. 

The  only  question  we  can  consider  is  whether  the  composi- 
tion with  the  order  of  the  court  thereon  is  a  discharge  of  Wil- 
mot's  liability  on  account  of  the  cause  of  action  on  which  he 
was  sued  in  this  case. 

The  Supreme  Court  of  Massachusetts  held  that  it  was  not 
such  a  discharge,  because  the  action  was  founded  on  a  fraud. 

Sect.  5117  of  the  Revised  Statutes  enacts  that  "no  debt 
created  by  the  fraud  or  embezzlement  of  the  bankrupt,  or  by 
his  defalcation  as  a  public  officer,  or  while  acting  in  any  fidu- 
ciary character,  shall  be  discharged  by  proceedings  in  bank- 
ruptcy ;  but  the  debt  may  be  proved,  and  the  dividend  thereon 
shall  be  a  payment  on  account  of  such  debt."    The  phraseology 


218  Wilmot  v.  Mudge.  [Sup.  Gt. 

of  the  original  statute  of  bankruptcy  of  1867  was  that  no  such 
debt  "  shall  be  discharged  under  this  act ;  "  and  an  argument 
is  made  that  while  such  debt  might  not  be  discharged  under 
the  act  of  1867,  it  might  be  under  the  composition  provided 
for  by  the  act  of  1874,  because  the  latter  was  a  different  act. 
Wo  are  of  opinion  that  the  language  of  the  Revised  Statutes 
expresses  the  true  construction  of  the  act  of  1867,  namely, 
that  no  such  debt  should  be  discharged  by  the  proceedings 
which  the  bankrupt  law  of  the  United  States  authorized.  The 
language  adopted  in  the  act  of  1867  was  appropriate,  because 
that  was  the  only  bankrupt  act  then  in  existence,  and  estab- 
lished a  complete  system  in  itself.  When  the  Revised  Stat- 
utes came  to  be  enacted,  many  amendments  had  been  made 
to  the  original  act,  and  as  none  of  them  were  supposed  to 
affect  the  principle  that  debts  founded  in  fraud  should  not 
be  discharged  by  bankrupt  proceedings,  it  was  proper  to 
say  so. 

The  seventeenth  section  of  the  act  of  1874,  c.  890,  introduced 
the  system  of  composition  which,  when  the  proposal  of  the 
bankrupt  to  pay  a  certain  proportion  of  his  debts  had  been  ac- 
cepted by  a  majority  in  number  and  three-fourths  in  value  of 
the  creditors,  and  confirmed  by  the  signatures  of  the  parties 
and  approved  by  the  court,  "  shall  be  binding  on  all  the  cred- 
itors whose  names  and  addresses,  and  the  amounts  of  the  debts 
due  to  whom,  are  shown  in  the  statement  of  the  debtor  pro- 
duced at  the  meeting  at  w,hich  the  resolution  shall  have  been 
passed,  but  shall  not  affect  or  prejudice  the  rights  of  any  other 
creditors."  18  Stat.,  pt.  8,  p.  183.  Everything  was  done 
which  this  act  required  to  bring  Mudge  &  Co.  within  its  pro- 
visions. Although  they  had  received  notice  of  the  meeting 
which  passed  the  composition  resolution,  they  did  not  take 
part  in  the  proceedings,  nor  accept  the  sum  to  which  by  its 
terms  they  were  entitled,  though  they  were  included  in  Wil- 
mot's  list  of  creditors. 

Their  counsel  relies  solely  on  the  proposition,  that  as  their 
claim  against  him  arises  out  of  his  fraudulent  representations 
to  them  in  purchasing  the  goods,  their  debt  is  not  discharged 
by  this  composition,  nor  by  any  other  proceedings  in  bank- 
ruptcy. 
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To  this  it  is  answered  that  proceedings  in  composition  are 
not  in  bankruptcy,  but  so  far  distinct  therefrom,  that  they  con- 
stitute a  compromise  and  release  of  the  debtor  by  virtue  of  the 
provision  which  declares  them  binding  on  both  parties. 

It  is  said  to  be  an  accord  and  satisfaction.  But  this  requires 
the  voluntary  assent  of  the  creditor,  which  in  this  case  was  not 
given. 

Next,  it  is  said  that  the  seventeenth  section  of  the  act  of 
1874,  which  provides  for  this  composition,  is  not  in  pari  materia 
with  the  bankrupt  law,  and  is  a  new  and  independent  mode  of 
distributing  the  bankrupt's  assets,  and  releasing  him  from  his 
debt,  and  is  not  a  part  of  the  proceedings  under  the  bankrupt 
law. 

We  do  not  understand  that  there  is  any  power  in  the  debtor 
to  invoke  this  remedy  until  proceedings  in  bankruptcy  have 
been  commenced  by  him  or  against  him  under  the  bankrupt 
law.  Nor  can  the  District  Court  make  the  necessary  order  es- 
tablishing the  composition  except  in  such  proceedings,  either 
voluntary  or  involuntary.  The  composition  proceeding  is, 
therefore,  a  part  of  the  proceedings  in  bankruptcy,  and  one  of 
the  modes  which  the  bankrupt  law  authorizes  of  releasing  the 
debtor  and  securing  to  his  creditors  an  equal  share  of  his 
means. 

The  seventeenth  section  itself  is  one  of  many  amending  the 
bankrupt  law  in  numerous  particulars,  and  is  declared  to  be  an 
amendment  of  sect.  48  of  the  original  act  of  1867. 

We  are  very  clear,  therefore,  that  the  provision  for  composi- 
tion is  a  proceeding  in  bankruptcy  under  the  Bankrupt  Act, 
whether  reference  be  had  to  the  language  of  the  act  of  1867  or 
of  the  Revised  Statutes,  that  debts  created  by  fraud  shall  not  be 
discharged  under  it.  See  opinion  of  Mr.  Chief  Justice  Waite, 
In  re  Holmes  ft  Lissberger,  15  Blatchf.  170. 

But  the  act  of  1874,  which  contains  the  provision  for  com- 
position, is  later  in  date  than  the  act  of  1867  or  the  Revised 
Statutes,  for  as  to  the  latter  it  must  be  so  held,  though  both 
were  actually  passed  at  the  same  session  of  Congress ;  and  if 
the  later  act  is  in  conflict  with  the  older,  so  that  they  cannot 
be  reconciled,  the  last  must  prevail.  In  other  words,  it  is  a 
repeal  pro  tanto  of  the  first  act. 
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That  this  is  the  true  view  of  the  several  provisions  of  the 
statutes  referred  to  is  strongly  urged  by  counsel  for  the  plain- 
tiff in  error,  on  account  of  the  positive  language  of  the  latest 
enactment.  "The  provisions  of  a  composition  accepted  by 
such  a  resolution  in  pursuance  of  this  section  shall  be  binding 
on  all  the  creditors  whose  names  and  addresses  and  the  amount 
of  the  debts  due  to  whom  are  shown  in  the  statement  of  the 
debtor  produced  at  the  meeting  at  which  the  resolution  shall 
have  been  passed." 

It  is  conceded  that  the  defendants  in  error  came  within  the 
terms  of  this  provision,  and  it  is  insisted  that  they  must  be  bound 
by  the  composition.  We  admit  the  apparent  force  of  the  logic. 
But,  as  we  have  already  said,  these  several  statutes,  sections, 
and  provisions  are  to  be  construed  as  parts  of  one  entire  system 
of  bankrupt  law.  No  positive  enactment  found  in  one  part  of 
it  is  to  be  considered  as  repealed  by  another,  unless  it  be  by 
express  language  or  by  necessary  implication.  The  provision 
that  no  debt  created  by  a  fraud  shall  be  discharged  by  any 
proceedings  in  bankruptcy  is  a  very  positive  and  clear  state- 
ment of  a  principle  applicable  as  well  to  such  proceedings  au- 
thorized after  as  before  this  special  one  was  enacted.  The 
resolution  of  composition  is  a  proceeding  in  bankruptcy.  Can 
it  be  binding  on  the  parties  within  the  meaning  of  the  act,  and 
not  discharge  the  claims  of  all  who  come  within  its  terms  ? 

If  those  to  be  affected  by  it  are  such  as  hold  claims  that  may 
be  discharged  by  bankrupt  proceedings,  then  all  are  bound  by 
it.  But  if  there  is  a  person  who  has  proved  his  debt,  and  who 
for  the  purpose  of  receiving  a  dividend  declared  in  the  usual 
mode  is  a  proper  party  to  the  general  proceeding,  but  whose 
claim  is  at  the  same  time  one  which,  though  provable  in  bank- 
ruptcy, cannot  be  discharged  by  the  bankrupt  law,  we  do  not 
see  why  the  composition  may  not  be  binding  on  others  and  not 
on  him.  There  is  no  injustice  nor  any  difficulty  in  restraining 
the  language  of  the  composition  section,  as  regards  its  binding 
force,  to  persons  whose  debts  are  capable  of  being  discharged 
by  the  bankrupt  law. 

If  a  certain  class  of  debts  cannot  be  discharged  by  proceed- 
ings in  bankruptcy,  then  they  cannot  be  discharged  by  this 
proceeding,  for  it  is  a  proceeding  in  bankruptcy.     If  all  other 
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debts  may  be  discharged  by  a  composition  in  bankruptcy,  then 
the  debtor  and  the  other  creditors  get  its  benefit  and  are  bound 
by  it,  while  the  one  whose  debt  may  not  be  thus  discharged 
does  not.     He  neither  takes  its  benefit  nor  is  he  bound  by  it. 

In  this  manner  both  provisions  of  the  bankrupt  law  can 
stand  and  be  consistent.  Thus  construed  there  is  no  conflict 
between  them,  and  each  has  its  appropriate  sphere  of  operation 
and  the  effect  which  the  law-makers  intended. 

The  rules  of  construing  statutes  in  like  cases  with  the  pres- 
ent are  so  well  understood  as  to  need  no  citation  of  authorities. 

They  are,  first,  that  effect  shall  be  given  to  all  the  words  of 
a  statute,  where  this  is  possible  without  a  conflict ;  and,  second, 
that  as  regards  statutes  in  pari  materia  of  different  dates,  the 
last  shall  repeal  the  first  only  when  there  are  express  terms  of 
repeal,  or  where  the  implication  of  repeal  is  a  necessary  one. 
When  repeal  by  implication  is  relied  on  it  must  be  impossible 
for  both  provisions  under  consideration  to  stand,  because  one 
necessarily  destroys  the  other.  If  both  can  stand  by  any  rea- 
sonable construction,  that  construction  must  be  adopted.  We 
think  that  which  we  have  already  suggested  reconciles  the  two 
provisions  without  doing  violence  to  either.  Numerous  deci- 
sions of  respectable  courts  are  cited  by  counsel  on  each  side. 
Several  of  these  are  in  conflict^  with  each  other.  None  of  these 
courts  are  of  higher  authority  than  the  one  which  rendered  the 
judgment  we  are  now  reviewing,  and  as  it  concurs  with  our 

own  views,  it  is 

Affirmed. 
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Relfe  v.  Rtjndle. 

A  final  decree  of  the  proper  court  dissolved  an  insolvent  life  insurance  company 
of  Missouri,  tand,  as  provided  by  the  statutes  in  force,  vested,  for  the  use  and 
benefit  of  creditors  and  policy-holders,  its  entire  property  in  A.,  a  citizen  of 
that  State  and  superintendent  of  her  insurance  department.  Held,  1.  That 
the  statutes  being  in  force  when  the  charter  of  the  company  was  granted,  are, 
in  legal  effect,  a  part  thereof.  2.  That  a  suit  having  been  previously  insti- 
tuted in  a  court  of  Louisiana  by  citizens  of  the  latter  State  against  the  com- 
pany, A.  was,  on  beir.g  admitted  a  party  thereto,  entitled,  by  reason  of  his 
citizenship,  to  remove  it  to  the  Circuit  Court  of  the  United  States. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  James  Carr  and  Mr.  George  D.  Reynolds  for  the  appel- 
lant. 

Mr.  Armand  Pitot  for  the  appellee. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

The  Life  Association  of  America  was,  on  the  5th  of  Novem- 
ber, 1879,  a  corporation  of  the  State  of  Missouri,  for  the  pur- 
pose of  doing  a  life  insurance  business,  with  its  chief  office  at 
St.  Louis,  in  that  State.  By  the  laws  of  Missouri,  the  superin- 
tendent of  the  insurance  department  of  the  State  government 
might,  under  certain  circumstances,  institute  proceedings  in  the 
courts  of  the  State  for  the  dissolution  of  such  a  corporation  and 
the  winding  up  of  its  affairs.  Sect.  6043  of  the  Revised  Stat- 
utes of  Missouri  is  as  follows :  — 

"Upon  the  rendition  of  a  final  judgment  dissolving  a  company, 
or  declaring  it  insolvent,  all  the  assets  of  such  company  shall  vest 
in  fee-simple  and  absolutely  in  the  superintendent  of  the  insurance 
department  of  this  State,  and  his  successor  or  successors  in  office, 
who  shall  hold  and  dispose  of  the  same  for  the  use  and  benefit  of 
the  creditors  and  policy-holders  of  such  company,  and  such  other 
persons  as  may  be  interested  in  such  assets." 

On  the  13th  of  October,  1879,  L.  E.  Alexander,  a  citizen  of 
Missouri,  and  the  receiver  of  the  Columbia  Life  Insurance  Com- 
pany of  Missouri,  recovered  a  claim  against  the  Life  Association 
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of  America  for  $1,100,000,  and  thereupon  William  S.  Relfe, 
the  superintendent  of  the  insurance  department  of  the  State, 
commenced  proceedings  under  the  statute  to  dissolve  the  last- 
named  corporation  and  wind  up  its  affairs.  In  his  petition  he 
prayed  that  the  company  might  be  enjoined  from  doing  any 
further  business,  and  that  an  agent  might  be  appointed  to  take 
charge  of  its  property  temporarily.  Such  an  order  was  made 
in  the  cause,  and  D.  M.  Frost,  a  citizen  of  Missouri,  appointed 
temporary  agent  and  receiver.  Frost  at  once  qualified  under 
this  appointment. 

On  the  5th  of  November,  1879,  Rundle  and  wife,  the  appel- 
lees, policy-holders  of  the  company,  commenced  suit  in  the 
Fifth  District  Court  of  the  Parish  of  New  Orleans,  against  the 
life  association,  Frost,  the  temporary  agent  and  receiver,  John 
R.  Fell,  the  local  agent  of  the  company  at  New  Orleans,  and 
L.  £.  Alexander,  receiver  of  the  Columbia  Life  Insurance  Com- 
pany, the  object  of  which  was  to  have  the  assets  of  the  company 
in  Louisiana  declared  a  trust  fund  and  applied  to  the  payment 
of  the  claims  of  Louisiana  creditors  and  policy-holders  in  prefer- 
ence to  others.  In  the  bill  the  decree  in  favor  of  the  receiver 
of  the  Columbia  Life  Insurance  Company,  and  the  proceedings 
by  Relfe,  the  superintendent  of  the  insurance  department,  with 
the  appointment  of  Frost  as  temporary  receiver,  were  set  out  in 
detail,  and  the  whole  object  and  purpose  of  the  suit  was  to 
keep  the  Louisiana  assets  out.  of  the  hands  of  Relfe  and  his 
successors  in  office.  No  special  relief  was  asked  against  the 
receiver  of  the  Columbia  Life  Insurance  Company.  Upon  the 
filing  of  the  bill,  Walter  B.  Wilcox  was  appointed  receiver. 
Service  of  process  was  made  on  Alexander  only  through  Francis 
B.  Lee,  who  was  appointed  curator  ad  hoc  at  the  same  time  that 
Wilcox  was  appointed  receiver.  Fell  was  made  a  party  only 
for  the  purpose  of  reaching  property  in  his  hands. 

On  the  10th  of  November  the  company  was  dissolved  by  a 
decree  of  the  Missouri  court,  and  its  property  vested  in  Relfe, 
superintendent  of  the  insurance  department,  as  provided  by  the 
statute.  On  the  17th  of  the  same  month  Relfe  was,  on  his  own 
motion,  made  a  party  to  the  suit  in  New  Orleans,  as  the  legal 
representative  of  the  late  corporation,  and  on  the  28th  he  filed 
a  petition  for  the  removal  of  the  cause  to  the  Circuit  Court  of 
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the  United  States  for  the  District  of  Louisiana.  In  his  petition 
he  set  forth  his  own  citizenship  in  Missouri,  and  that  of  the 
appellees  in  Louisiana.  The  citizenship  of  all  the  other  per- 
sons named  as  parties  to  the  suit  appeared  in  the  pleadings. 
He  also  gave  the  security  required  by  the  act  of  Congress,  and 
on  the  5th  of  December,  which  was  in  time,  filed  in  the  Circuit 
Court  a  copy  of  the  record  in  the  State  court.  On  the  9th  of 
the  same  month  the  receiver  appointed  in  the  State  court 
moved  to  dismiss  the  cause  and  strike  it  from  the  docket  of  the 
Circuit  Court :  1,  Because  that  court  was  without  jurisdiction 
either  of  the  person  or  the  subject-matter;  2,  because  Relfe 
had  no  standing  in  court,  he  being  a  creature  of  the  State  of 
Missouri,  without  capacity  to  sue  or  remove  causes  in  Louisi- 
ana ;  3,  because  the  suit  was  improperly  removed ;  and,  4,  be- 
cause the  State  court  having  first  taken  charge  of  the  property, 
the  Circuit  Court  could  not  interfere  with  the  possession  of  the 
receiver  of  that  court.  While  this  motion  was  pending,  and  on 
the  30th  of  December,  the  life  association  and  Frost  filed  their 
petition  in  the  State  court,  setting  forth  the  former  petition  of 
Relfe,  and  adopting  it  and  all  that  had  been  done  under  it  as 
their  own,  and  also  asking  that  the  suit  be  removed  on  their 
own  account.  They  also  gave  the  security  required  by  the  act 
of  Congress.  On  the  5th  of  January  the  Circuit  Court  heard 
the  motion  of  the  State  court  receiver  made  on  the  9th  of  De- 
cember, and  remanded  the  cause.  From  that  order  the  life 
association,  Relfe,  and  Frost  took  this  appeal,  under  the  fifth 
section  of  the  act  of  1875,  c.  137.     18  Stat.,  pt.  3,  p.  472. 

We  think  the  Circuit  Court  erred  in  remanding  the  cause. 
The  entire  controversy  ip  between  the  appellees,  representing 
the  Louisiana  creditors  and  policy-holders,  on  one  side,  and 
Relfe,  the  statutory  representative  of  the  corporation  and  its 
property,  on  the  other,  as  to  their  respective  rights  to  what  the 
appellees  claim  are  Louisiana  assets  belonging  primarily  to 
Louisiana  creditors.  Fell  and  the  receiver  of  the  Columbia 
Life  Insurance  Company  are  formal  parties  only.  Fell  has  in 
his  possession,  as  a  naked  trustee,  some  of  the  Louisiana  assets, 
and  the  receiver  of  the  Columbia  Life  Insurance  Company  is, 
so  far  as  anything  appears,  no  more  than  a  general  creditor  of 
the  dissolved  corporation  whom,  necessarily,  under  the  law, 
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Relfe  represents.  After  the  decree  of  dissolution  the  Life 
Association  Company  had  no  longer  any  corporate  existence, 
and  the  temporary  agency  and  receivership  of  Frost  was  ended 
when  the  property  of  the  corporation  was  transferred  to  Relfe 
and  he  became  under  the  law  entitled  to  the  possession. 

Relfe  is  not  an  officer  of  the  Missouri  State  court,  but  the 
person  designated  by  law  to  take  the  property  of  any  dissolved 
life  insurance  corporation  of  that  State,  and  hold  and  dispose 
of  it  in  trust  for  the  use  and  benefit  of  creditors,  and  other 
parties  interested.  The  law  which  clothed  him  with  this  trust 
was,  in  legal  effect,  part  of  the  charter  of  the  corporation.  He 
was  the  statutory  successor  of  the  corporation  for  the  purpose 
of  winding  up  its  affairs.  As  such  he  represents  the  corpora- 
tion at  all  times  and  places  in  all  matters  connected  with  his 
trust.  He  is  the  trustee  of  an  express  trust,  with  all  the  rights 
which  properly  belong  to  such  a  position.  He  is  an  officer  of 
the  State,  and  as  such  represents  the  State  in  its  sovereignty 
while  performing  its  public  duties  connected  with  the  winding 
up  of  the  affairs  of  one  of  its  insolvent  and  dissolved  corpora- 
tions. His  authority  does  not  come  from  the  decree  of  the 
court,  but  from  the  statute.  He  appeared  in  Louisiana  not  by 
virtue  of  any  appointment  from  the  court,  but  as  the  statutory 
successor  of  a  corporation  which  the  court  had  in  a  legitimate 
way  dissolved  and  put  out  of  existence.  He  was,  in  fact,  the 
corporation  itself  for  all  the  purposes  of  winding  up  its  affairs. 

We  are  aware  that,  except  by  virtue  of  some  statutory 
authority,  an  administrator  appointed  in  one  State  cannot  gen- 
erally sue  in  another,  and  that  a  receiver  appointed  by  a  State 
court  has  no  extra-territorial  power ;  but  a  corporation  is  the 
creature  of  legislation,  and  may  be  endowed  with  such  powers 
as  its  creator  sees  fit  to  give.  Necessarily  it  must  act  through 
agents,  and  the  State  which  creates  it  may  say  who  those 
agents  shall  be.  One  may  be  its  representative  when  in  active 
operation,  and  in  full  possession  of  all  its  powers,  and  another  if 
it  has  forfeited  its  charter  and  has  no  lawful  existence  except 
to  wind  up  its  affairs.  No  State  need  allow  the  corporations 
of  other  States  to  do  business,  within  its  jurisdiction  unless  it 
chooses,  with  perhaps  the  exception  of  commercial  corpora- 
tions; but  if  it  does,  without  limitation,  express  or  implied,  the 
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corporation  comes  in  as  it  has  been  created.  Every  corporation 
necessarily  carries  its  charter  wherever  it  goes,  for  that  is  the 
law  of  its  existence.  It  may  be  restricted  in  the  use  of  some 
of  its  powers  while  doing  business  away  from  its  corporate 
home,  but  every  person  who  deals  with  it  everywhere  is  bound 
to  take  notice  of  the  provisions  which  have  been  made  in  its 
charter  for  the  management  and  control  of  its  affairs  both  in 
life  and  after  dissolution. 

By  the  charter  of  this  corporation,  if  a  dissolution  was  de- 
creed, its  property  passed  by  operation  of  law  to  the  superin- 
tendent of  the  insurance  department  of  the  State,  and  he  was 
charged  with  the  duty  of  winding  up  its  affairs.  Every  policy- 
holder and  creditor  in  Louisiana  is  charged  with  notice  of  this 
charter  right  which  all  interested  in  the  affairs  of  the  corpora- 
tion can  insist  shall  be  regarded.  The  appellees,  when  they 
contracted  with  the  Missouri  corporation,  impliedly  agreed  that 
if  the  corporation  was  dissolved  under  the  Missouri  laws,  the 
superintendent  of  the  insurance  department  of-  the  State  should 
represent  the  company  in  all  suits  instituted  by  them  affecting 
the  winding  up  of  its  affairs.  Relfe,  therefore,  became,  by 
operation  of  law,  the  successor  of  the  corporation  in  the  litiga- 
tion these  appellees  instituted  in  Louisiana.  He  was,  in  legal 
effect,  their  only  opponent  in  the  suit  they  had  begun,  and  as 
he  appeared  in  time  and  was  a  citizen  of  Missouri,  representing 
a  Missouri  corporation,  he  was  entitled  to  remove  the  cause  and 
require  citizens  of  Louisiana  to  litigate  their  claims  with  him 
in  the  courts  of  the  United  States. 

The  order  of  the  Circuit  Court  remanding  the  suit  will, 
therefore,  be  reversed,  and  the  record  remanded  to  that  court 
with  instructions  to  proceed  according  to  law  as  with  a  pend- 
ing suit  within  its  jurisdiction  by  removal;  and  it  is 

So  ordered. 
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Blake  v.  United  States. 

1.  The  President  has  the  power  to  supersede  or  remove  an  officer  of  the  army     /j/L6  -%*££- 

or  the  navy  by  the  appointment,  by  and  with  the  advice  and  consent  of  the 
Senate,  of  his  successor. 

2.  It  was  not  the  purpose  of  the  fifth  section  of  the  act  of  July  18, 1866,  c  176 

(12  Stat.  92),  to  withdraw  that  power. 

Appeal  from  the  Court  of  Claims. 

This  suit  was  instituted  in  the  Court  of  Claims,  by  Blake,  to 
recover  the  amount  claimed  to  be  due  him,  by  way  of  salary  as 
a  post-chaplain  in  the  army,  from  April  28,  1869,  to  May  14, 
1878. 

The  court  below  found  that,  under  date  of  Dec.  24,  1868, 
Blake,  a  post-chaplain  in  the  army,  stationed  at  Camp  McDow- 
ell, Arizona,  addressed  to  the  Secretary  of  War  a  communica- 
tion, in  which  he  complained  of  unjust  treatment  to  which, 
during  several  years,  he  had  been  subjected  by  various  officers. 
He  asked  for  the  fullest  and  most  thorough  investigation  of  the 
facts,  and  concluded :  "  But  if  this  cannot  be  done,  then  I  wish 
to  tender  to  the  Honorable  the  Secretary  of  War  my  resigna- 
tion as  a  chaplain  of  the  army,  and  to  lay  the  facts,  which  I 
have  for  years  been  accumulating  with  the  greatest  care,  before 
the  church  and  the  country  at  large."  After  this  letter  came 
to  the  hands  of  the  post  commandant,  his  attention  was  called 
to  the  mental  condition  of  Blake,  and  it  was  suggested  that  the 
latter  was  not  responsible  for  his  act  in  writing  the  letter.  It 
was,  therefore,  retained  until  Dec.  31,  1868,  when  it  was  for- 
warded by  the  commandant  with  an  indorsement  recommend* 
ing  the  acceptance  of  the  resignation,  and  saying,  among  other 
things,  that  "  the  tenor  of  this  and  other  communications  for- 
warded will,  no  doubt,  convince  the  department  commander  of 
his  utter  uselessness  in  the  position  he  holds." 

The  letter  of  Dec.  24,  1868,  was  forwarded  through  the  dis- 
trict and  department  headquarters,  and,  finally,  through  the 
headquarters  of  the  military  division  of  the  Pacific,  to  th« 
Secretary  of  War,  by  whom  it  was  transmitted  to  the  Presi- 
dent, who  accepted  the  resignation,  to  take  effect  March  17, 
1869.    Each  of  the  commanding  officers  through  whose  office 
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the  letter  passed  recommended  the  acceptance  of  the  resig- 
nation. 

On  March  28,  1869,  Blake  telegraphed  to  the  delegate  in 
Congress  from  Arizona,  stating  that  he  did  not  intend  to  re- 
sign, and  that  if  his  letter  was  construed  as  a  resignation,  to 
withdraw  it  immediately.  When  the  Secretary  of  War  was 
informed  of  the  telegram,  he  stated  that  the  resignation  had 
been  accepted  and  was  beyond  recall. 

Blake,  haying  received  official  notice  of  such  acceptance,  ad- 
dressed the  following  letter  to  the  Secretary  of  War :  — 

"  Napa  City,  Cal.,  April  27, 1869. 
u  Hon.  John  A.  Rawlins, 

"  Secretary  of  War,  Washington,  D.  C. : 

"Dear  Sib,  —  To  my  great  surprise  I  was  yesterday  informed, 
thro'  HM  Q'rs  Dep't  of  California,  that  my  '  resignation '  as  post- 
chaplain,  U.  S.  Army,  'had  been  accepted  by  the  President,*  'to 
take  effect  March  17,  1869.' 

"  As  I  am  not  aware  of  having  at  any  time  resigned  my  commis- 
sion, and  as  I  am  now  in  a  state  of  feeble  health,  caused  by  efficient 
services  in  the  line  of  duty  in  1863,  1864,  and  since,  I  beg  that  the 
favorable  reconsideration  of  the  President  may  be  given  to  my  case, 
and  that  I  may  be  ordered  before  a  retiring  board  for  examination, 
and  to  duty  if  fit  for  it. 

u  Justice  to  the  service,  no  less  than  to  myself  and  family,  after 
eight  years  of  devoted  labors,  will  not  permit  me  to  be  silent  in 
view  of  the  wrongs  done  me  at  Camp  McDowell,  A.  T.,  and  I  am 
confident  that  you  will  not  allow  me  to  suffer  wrongfully. 

"I  have  the  honor  to  remain,  with  great   respect,  your  ob'd't 

servant, 

(Signed)  "Charles  M.  Blakk, 

"  (Late)  Post  Chaplain,  IT.  3.  A? 

This  letter  was  referred  to  the  adjutant-general,  who  re- 
turned it  with  this  indorsement :  — 

u  Respectfully  returned  to  the  Secretary  of  War,  with  the  paper 
on  which  the  resignation  of  Chaplain  Blake  was  accepted.  Chap- 
lain Blake  appears  not  to  be  of  sane  mind. 

"E.  D.  Townsbnd,  A$t.-0enl.9 

On  July  7,  1870,  the  President  nominated  to  the  Senate  six 
persons  to  be  post-chaplains  in  the  army,  to  rank  from  July  2, 
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1870;  among  them  was  that  of  "Alexander  Gilmore,  of  New 
Jersey,  vice  Blake,  resigned."  Gilmore's  nomination  was  con- 
firmed July  12,  1870,  and  on  the  14th  of  that  month  he  was 
commissioned  as  post-chaplain,  to  rank  as  such  from  July  2, 
1870.  He  has  since  regularly  received  his  salary  and  performed 
his  duties  as  such  post-chaplain. 

The  court  further  found,  that  for  some  time  prior  to,  and 
on,  Dec.  24, 1868,  -Blake  had  been  suffering  from  physical  dis- 
ease and  mental  prostration ;  that  in  the  light  of  subsequent 
events  "  there  can  be  no  doubt  he  was  then  insane ; "  that  he 
was,  at  times,  irritable  and  incoherent,  manifesting  egotism 
and  suspicion  of  his  superiors ;  that  not  until  after  the  above 
date  were  these  symptoms  developed  to  such  an  extent  as  nec- 
essarily to  induce  persons  who  came  in  contact  with  him  to 
believe  he  was  mentally  incapable  of  acting  with  sound  reason- 
ing purpose ;  also  that,  at  the  date  of  the  telegram  to  the  dele- 
gate from  Arizona,  he  was  "  totally  unqualified  for  business/' 
and  at  the  date  of  the  letter  of  April  27,  1869,  "  he  was  not  of 
sound  mind." 

It  also  found  that  the  insanity  of  Blake  continued  until  about 
the  year  1874. 

On  Sept.  28,  1878,  the  President  made  the  following  order : 

<c  Executive  Mansion,  Sept.  28, 1878. 
"It  appearing  from  the  evidence,  and  from  the  reports  of  the 
surgeon-general  of  the  army  and  the  superintendent  of  the  govern- 
ment hospital  for  the  insane,  that  Chaplain  Blake  was  insane  at  the 
time  he  tendered  his  resignation,  it  is  held  that  said  resignation  was 
and  is  void,  and  the  acceptance  thereof  is  set  aside.  Chaplain 
Blake  will  be  ordered  to  duty,  and  paid  from  the  date  of  the  resig- 
nation of  post-chaplain  Preston  Nash,  to  wit,  May  14,  1878,  by 
which  resignation  a  vacancy  was  created,  which  has  not  been  filled. 
The  claim  of  Chaplain  Blake  for  pay  from  the  date  of  his  resigna- 
tion to  May  14,  1878,  during  which  his  successor  held  the  office, 
discharged  its  duties,  and  received  pay,  is  not  decided,  but  is  left 
for  the  decision  of  the  court,  where  it  is  understood  to  be  now 

ponding. 

"R.  B.  Hates." 

Oct.  2, 1878,  the  following  order  waa  issued  by  direction  of 
the  general  of  the  army :  — 
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"Headquarters  of  the  Army, 

tt  Adjutant-General's  Office, 

"  Washington,  Oct.  2, 1878. 

"  1.  It  appearing  from  the  evidence  presented,  and  from  the  re- 
ports of  the  surgeon-general  of  the  army,  and  the  superintendent 
of  the  government  hospital  for  the  insane,  that  Post-Chaplain 
Charles  M.  Blake,  U.  S.  Army,  was  insane  at  the  time  he  tendered 
his  resignation,  December  24,  1868,  said  resignation  is,  by  direction 
of  the  President,  declared  void,  and  the  acceptance  of  the  same  in 
letter  from  this  office,  dated  March  17, 1869,  as  announced  in  Special 
Orders  No.  62,  March  17, 1869,  from  this  office,  is  set  aside. 

"  Chaplain  Blake  is  restored  to  the  list  of  post-chaplains  of  the 
army  with  his  original  date  of  rank,  and  with  pay  from  May  14, 
1878,  since  which  date  a  vacancy  in  that  grade  has  existed.  He 
will  report  in  person  to  the  commanding  officer,  department  of  Ari- 
zona, for  assignment  to  duty. 

u  By  command  of  General  Sherman. 

(Signed)  "E.  D.  Townsend,  Adjutant- General.1' 

The  court  below  dismissed  the  petition,  whereupon  Blake 
appealed  to  this  court. 

Mr.  George  R.  Williams  and  Mr.  Ralph  P.  Lowe,  for  the  ap- 
pellant. 

Mr.  Attorney- General  Devens,  contra. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court* 
The  claim  of  Blake  is  placed  upon  the  ground  that  before,  at 
the  date  of,  and  after  the  letter  addressed  to  the  Secretary  of 
War,  which  was  treated  as  his  resignation,  he  was  insane  in  a 
sense  that  rendered  him  irresponsible  for  his  acts,  and  conse- 
quently that  his  supposed  resignation  was  inoperative  and  did 
not  have  the  effect  to  vacate  his  office.  Did  the  appointment 
of  Gilmore,  by  and  with  the  advice  and  consent  of  the  Senate, 
to  the  post-chaplaincy  held  by  Blake,  operate,  proprio  vigorey 
to  discharge  the  latter  from  the  service,  and  invest  the  former 
with  the  rights  and  privileges  belonging  to  that  office  ?  If  this 
question  be  answered  in  the  affirmative,  it  will  not  be  necessary 
to  inquire  whether  Blake  was,  at  the  date  of  the  letter  of  Dec, 
24,  1868,  in  such  condition  of  mind  as  to  enable  him  to  per- 
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form,  in  a»legal  sense,  the  act  of  resigning  his  office;  or,  whether 
the  acceptance  of  his  resignation,  followed  by  the  appointment 
of  his  successor,  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  is  not,  in  view  of  the  relations  of  the 
several  departments  of  the  government  to  each  other,  conclu- 
sive, in  this  collateral  proceeding,  as  to  the  fact  of  a  valid  effect- 
ual resignation. 

From  the  organization  of  the  government,  under  the  present 
Constitution,  to  the  commencement  of  the  recent  war  for  the 
suppression  of  the  rebellion,  the  power  of  the  President,  in  the 
absence  of  statutory  regulations,  to  dismiss  from  the  service  an 
officer  of  the  army  or  navy,  was  not  questioned  in  any  adjudged 
case,  or  by  any  department  of  the  government. 

Upon  the  general  question  of  the  right  to  remove  from  office, 
as  incident  to  the  power  to  appoint,  Ex  parte  Hennan  (13  Pet. 
259)  is  instructive.  That  case  involved  the  authority  of  a  dis- 
trict judge  of  the  United  States  to  remove  a  clerk  and  appoint 
some  one  in  his  place. 

The  court,  among  other  things,  said :  "  All  offices,  the  ten- 
ure of  which  is  not  fixed  by  the  Constitution  or  limited  by 
law,  must  be  held  either  during  good  behavior,  or  (which  is 
the  same  thing  in  contemplation  of  law)  during  the  life  of  the 
incumbent,  or  must  be  held  at  the  will  and  discretion  of  some 
department  of  the  government,  and  subject  to  removal  at 
pleasure. 

"  It  cannot  for  a  moment  be  admitted  that  it  was  the  inten- 
tion of  the  Constitution  that  those  offices  which  are  denom- 
inated inferior  offices  should  be  held  during  life.  And  if 
removable  at  pleasure,  by  whom  is  such  removal  to  be  made? 
In  the  absence  of  all  constitutional  provision  or  statutory  reg- 
ulation, it  would  seem  to  be  a  sound  and  necessary  rule  to 
consider  the  power  of  removal  as  incident  to  the  power  of  ap- 
pointment. This  power  of  removal  from  office  was  a  subject 
much  disputed,  and  upon  which  a  great  diversity  of  opinion 
was  entertained  in  the  early  history  of  this  government.  This 
related,  however,  to  the  power  of  the  President  to  remove 
officers  appointed  with  the  concurrence  of  the  Senate ;  and  the 
great  question  was  whether  the  removal  was  to  be  by  the  Pres- 
ident alone,  or  with  the  concurrence  of  the  Senate,  both  consti- 
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tuting  the  appointing  power.  No  one  denied  the  power  of  the 
President  and  Senate  jointly  to  remove,  where  the  tenure  of 
the  office  was  not  fixed  by  the  Constitution ;  which  was  a  full 
recognition  of  the  principle  that  the  power  of  removal  was 
incident  to  the  power  of  appointment.  But  it  was  very  early 
adopted,  as  the  practical  construction  of  the  Constitution,  that 
this  power  was  vested  in  the  President  alone.  And  6ucb 
would  appear  to  have  been  the  legislative  construction  of  the 
Constitution."  1  Kent,  Com.  309  ;  2  Story,  Const.  (4th  ed. ), 
sects.  1537-1540,  and  notes ;  2  Marshall,  Life  of  Washington, 
162 ;  Sergeant,  Const.  Law,  372 ;  Rawle,  Const.,  c.  14. 

During  the  administration  of  President  Tyler,  the  question 
was  propounded  by  the  Secretary  of  the  Navy  to  Attorney- 
General  Legare,  whether  the  President  could  strike  an  officer 
from  the  rolls,  without  a  trial  by  a  court-martial,  after  a  deci- 
sion in  that  officer's  favor  by  a  court  of  inquiry  ordered  for  the 
investigation  of  his  conduct.  His  response  was :  "  Whatever 
I  might  have  thought  of  the  power  of  removal  from  office,  if 
the  subject  were  res  Integra,  it  is  now  too  late  to  dispute  the 
settled  construction  of  1789.  It  is  according  to  that  construc- 
tion, from  the  very  nature  of  executive  power,  absolute  in  the 
President,  subject  only  to  his  responsibility  to  the  countiy 
(his  constituents)  for  a  breach  of  such  a  vast  and  solemn  trust. 
8  Story,  Com.  Const.  397,  sect.  1538.  It  is  obvious  that  if 
necessity  is  a  sufficient  ground  for  such  a  concession  in  regard 
to  officers  in  the  civil  service,  the  argument  applies  a  multo 
fortiori  to  the  military  and  naval  departments.  ...  I  have 
no  doubt,  therefore,  that  the  President  had  the  constitutional 
power  to  do  what  he  did,  and  that  the  officer  in  question  is 
not  in  the  service  of  the  United  States."  The  same  views 
were  expressed  by  subsequent  attorneys- general.  4  Opin.  1 ; 
6  id.  4 ;  8  id.  233 ;  12  id.  424 ;  15  id.  421. 

In  Du  Barry's  Case  (4  id.  612)  Attorney-General  Clifford 
said  that  the  attempt  to  limit  the  exercise  of  the  power  of 
removal  to  the  executive  officers  in  the  civil  service  found  no 
support  in  the  language  of  the  Constitution  nor  in  any  judicial 
decision ;  and  that  there  was  no  foundation  in  the  Constitution 
for  any  distinction  in  this  regard  between  civil  and  military 
officers. 
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In  Lansing's  Case  (6  id.  4)  the  question  arose  as  to  the 
power  of  the  President,  in  his  discretion,  to  remove  a  military 
storekeeper.  Attorney-General  Cusbing  said :  "  Conceding, 
however,  that  military  storekeepers  are  officers,  or,  at  least, 
quasi  officers,  of  the  army,  it  does  not  follow  that  they  are  not 
subject  to  be  deprived  of  their  commission  at  the  will  of  the 
President. 

"  I  am  not  aware  of  any  ground  of  distinction  in  this  re- 
spect, so  far  as  regards  the  strict  question  of  law,  between 
officers  of  the  army  and  any  other  officers  of  the  government. 
As  a  general  rule,  with  the  exception  of  judicial  officers  only, 
they  all  hold  their  commissions  by  the  same  tenure  in  this 
respect.  Reasons  of  a  special  nature  may  be  deemed  to  exist 
why  the  rule  should  not  be  applied  to  military  in  the  same 
way  as  it  is  to  civil  officers,  but  the  legal  applicability  to  both 
classes  of  officers  is,  it  is  conceived,  the  settled  construction  of 
the  Constitution.  It  is  no  answer  to  this  doctrine  to  say  that 
officers  of  the  army  are  subject  to  be  deprived  of  their  com- 
missions by  the  decision  of  a  court-martial.  So  are  civil  offi- 
cers by  impeachment.  The  difference  between  the  two  cases 
is  in  the  form  and  mode  of  trial,  not  in  the  principle,  which 
leaves  unimpaired  in  both  cases  alike  the  whole  constitutional 
power  of  the  President. 

"  It  seems  unnecessary  in  this  case  to  recapitulate  in  detail 
the  elements  of  constitutional  construction  and  historical  in- 
duction by  which  this  doctrine  has  been  established  as  the 
public  law  of  the  United  States.  I  observe  only  that,  so  far 
as  regards  the  question  of  abstract  power,  I  know  of  nothing 
essential  in  the  grounds  of  legal  conclusion,  which  have  been 
so  thoroughly  explored  at  different  times  in  respect  of  civil 
officers,  which  does  not  apply  to  officers  of  the  army." 

The  same  officer,  subsequently,  when  required  to  consider  this 
question,  said  that  "  the  power  has  been  exercised  in  many  cases 
with  approbation,  express  or  implied,  of  the  Senate,  and  with- 
out challenge  by  any  legislative  act  of  Congress.  And  it  is  ex- 
pressly reserved  in  every  commission  of  the  officers,  both  of  the 
navy  and  army."    8  Opin.  231. 

Such  was  the  established  practice  in  the  Executive  Depart- 
ment, and  such  the  recognized  power  of  the  President  up  to  the 
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passage  of  the  act  of  July  17,  1862,  c.  200  (12  Stat.  596), 
entitled  u  An  Act  to  define  the  pay  and  emoluments  of  certain 
officers  of  the  army,  and  for  other  purposes,"  the  seventeenth 
section  of  which  provides  that  "  the  President  of  the  United 
States  be,  and  hereby  is,  authorized  and  requested  to  dismiss 
and  discharge  from  the  military  service,  either  in  the  army, 
navy,  marine  corps,  or  volunteer  force,  any  officer  for  any  cause 
which,  in  his  judgment,  either  renders  such  officer  unsuitable 
for,  or  whose  dismission  would  promote,  the  public  service." 

In  reference  to  that  act  Attorney-General  Devens  (15  Opin. 
421)  said,  with  much  reason,  that  so  far  as  it  u  gives  authority 
to  the  President,  it  is  simply  declaratory  of  the  long-established 
law.  It  is  probable  that  the  force  of  the  act  is  to  be  found  in 
the  word  4  requested,'  by  which  it  was  intended  to  re-enforce 
strongly  this  power  in  the  hands  of  the  President  at  a  great 
crisis  of  the  State." 

The  act  of  March  3,  1865,  c.  79  (13  Stat.  489),  provides 
that,  in  case  any  officer  of  the  military  or  naval  service,  there- 
after dismissed  by  the  authority  of  the  President,  shall  make 
application  in  writing  for  a  trial,  setting  forth,  under  oath, 
that  he  has  been  wrongfully  and  unjustly  dismissed,  "  the  Pres- 
ident shall,  as  soon  as  the  necessities  of  the  service  may  per- 
mit, convene  a  court-martial  to  try  such  officer  on  the  charges 
on  which  he  was  dismissed.  And  if  such  court-martial  shall 
not  award  dismissal  or  death  as  the  punishment  of  such  officer, 
the  order  of  dismissal  shall  be  void.  And  if  the  court-martial 
aforesaid  shall  not  be  convened  for  the  trial  of  such  officer 
within  six  months  from  the  presentation  of  his  application  for 
trial,  the  sentence  of  dismissal  shall  be  void." 

Thus,  so  far  as  legislative  enactments  are  concerned,  stood 
the  law  in  reference  to  dismissals,  of  army  or  naval  officers,  by 
the  President,  until  the  passage  of  the  army  appropriation  act 
of  July  17,  1866,  c.  176  (14  Stat.  92),  the  fifth  section  of 
which  is  as  follows :  — 

"  That  section  seventeen  of  an  act,  entitled  *  An  Act  to  define  the 
pay  and  emoluments  of  certain  officers  of  the  army,'  approved  July 
seventeenth,  eighteen  hundred  and  sixty-two,  and  a  resolution,  en- 
titled '  A  Resolution  to  authorize  the  President  to  assign  the  com- 
mand of  troops  in  the  same  field,  or  department,  to  officers  of  the 
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same  grade,  without  regard  to  seniority,'  approved  April  fourth, 
eighteen  hundred  and  sixty-two,  be,  and  the  same  are,  hereby  re- 
pealed. And  no  officer  in  the  military  or  naval  service  shall,  in 
time  of  peace,  be  dismissed  from  the  service,  except  upon  and  in 
pursuance  of  the  sentence  of  a  court-martial  to  that  effect,  or 
in  commutation  thereof." 

Two  constructions  may  be  placed  upon  the  last  clause  of  that 
section  without  doing  violence  to  the  words  used.  Giving  them 
a  literal  interpretation,  it  may  be  construed  to  mean,  that  al- 
though the  tenure  of  army  and  naval  officers  is  not  fixed  by  the 
Constitution,,  they  shall  not,  in  time  of  peace,  be  dismissed  from 
the  service,  under  any  circumstances,  or  for  any  cause,  or  by 
any  authority  whatever,  except  in  pursuance  of  the  sentence  of 
a  court-martial  to  that  effect,  or  in  commutation  thereof.  Or, 
in  view  of  the  connection  in  which  the  clause  appears,  —  fol- 
lowing, as  it  does,  one  in  the  same  section  repealing  provisions 
touching  the  dismissal  of  officers  by  the  President,  alone,  and 
to  assignments,  by  him,  of  the  command  of  troops,  without 
regard  to  seniority  of  officers,  —  it  may  be  held  to  mean,  that* 
whereas,  under  the  act  of  July  17,  1862,  as  well  as  before  its 
passage,  the  President,  alone,  was  authorized  to  dismiss  an  army 
or  naval  officer  from  the  service  for  any  cause  which,  in  his 
judgment,  either  rendered  such  officer  unsuitable  for,  or  whose 
dismissal  would  promote,  the  public  service,  he  alone  shall  not, 
thereafter,  in  time  of  peace,  exercise  such  power  of  dismissal, 
except  in  pursuance  of  a  court-martial  sentence  to  that  effect, 
or  in  commutation  thereof.  Although  this  question  is  not  free 
from  difficulty,  we  are  of  opinion  that  the  latter  is  the  true  con* 
struction  of  the  act.  That  section  originated  in  the  Senate  as 
an  amendment  of  the  army  appropriation  bill  which  had  previ- 
ously passed  the  House  of  Representatives.  Cong.  Globe,  39th 
Congress,  pp.  3254,  3405,  3575,  and  3589.  It  is  supposed  to 
have  been  suggested  by  the  serious  differences  existing,  or 
which  were  apprehended,  between  the  legislative  and  executive 
branches  of  the  government  in  reference  to  the  enforcement,  in 
the  States  lately  in  rebellion,  of  the  reconstruction  acts  of  Con- 
gress. Most,  if  not  all,  of  the  senior  officers  of  the  army  en- 
joyed, as  we  may  know  from  the  public  history  of  that  period, 
the  confidence  of  the  political  organization  then  controlling  the 
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legislative  branch  of  the  government.  It  was  believed  that, 
within  the  limits  of  the  authority  conferred  by  statute,  they 
would  carry  out  the  policy  of  Congress,  as  indicated  in  the  re- 
construction acts,  and  suppress  all  attempts  to  treat  them  as 
unconstitutional  and  void,  or  to  overthrow  them  by  force 
Hence*  by  way  of  preparation  for  the  conflict  then  apprehended 
between  the  executive  and  legislative  departments  as  to  the 
enforcement  of  those  acts,  Congress,  by  the  fifth  section  of  the 
act  of  July  13,  1866,  repealed  not  only  the  seventeenth  section 
of  the  act  of  July  17,  1862,  but  also  the  resolution  of  April  4, 
1862,  which  authorized  the  President,  whenever  military  ope- 
rations required  the  presence  of  two  or  more  officers  of  the  same 
grade,  in  the  same  field  or  department,  to  assign  the  command 
without  regard  to  seniority  of  rank.  In  furtherance,  as  we  sup- 
pose, of  the  objects  of  that  legislation,  was  the  second  section  of 
the  army  appropriation  act  of  March  2,  1867,  c.  170  (14  Stat. 
486),  establishing  the  headquarters  of  the  general  of  the  army 
at  Washington,  requiring  all  orders  and  instructions  relating  to 
military  operations  issued  by  the  President  or  Secretary  of 
War  to  be  issued  through  that  officer,  and,  in  case  of  his  ina- 
bility, through  the  next  in  rank,  and  declaring  that  the  general 
of  the  army  "  shall  not  be  removed,  suspended,  or  relieved  from 
command,  or  assigned  to  duty  elsewhere  than  at  said  head- 
quarters, except  at  his  own  request,  without  the  previous  ap- 
proval of  the  Senate,  and  any  orders  or  instructions  relating  to 
military  operations  issued  contrary  to  the  requirements  of  this 
section  shall  be  null  and  void ;  and  any  officer  who  shall  issue 
orders  or  instructions  contrary  to  the  provisions  of  this  section 
shall  be  deemed  guilty  of  a  misdemeanor  in  office,"  &c. 

Our  conclusion  is  that  there  was  no  purpose,  by  the  fifth  sec- 
tion of  the  act  of  July  13,  1866,  to  withdraw  from  the  Presi- 
dent the  power,  with  the  advice  and  consent  of  the  Senate,  to 
supersede  an  officer  in  the  military  or  naval  service  by  the 
appointment  of  some  one  in  his  place.  If  the  power  of  the 
President  and  Senate,  in  this  regard,  could  be  constitutionally 
subjected  to  restrictions  by  statute  (as  to  which  we  express  no 
opinion),  it  is  sufficient  for  the  present  case  to  say  that  Con- 
gress did  not  intend  by  that  section  to  impose  them.  It  is.  in 
substance  and  effect,  nothing  more  than  a  declaration,  that  the 
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power  theretofore  exercised  by  the  President,  without  the  con- 
currence of  the  Senate,  of  summarily  dismissing  or  discharging 
officers  of  the  army  or  the  navy,  whenever  in  his  judgment  the 
interest  of  the  service  required  it  to  be  done,  shall  not  exist,  or 
be  exercised,  in  time  of  peace,  except  in  pursuance  of  the  sen- 
tence of  a  court-martial,  or  in  commutation  thereof.  There 
was,  as  we  think,  no  intention  to  deny  or  restrict  the  power  of 
the  President,  bv  and  with  the  advice  and  consent  of  the  Sen- 
ate,  to  displace  them  by  the  appointment  of  others  in  their 
places. 

It  results  that  the  appointment  of  Gilmore,  with  the  advice 
and  consent  of  the  Senate,  to  the  office  held  by  Blake,  operated 
in  law  to  supersede  the  latter,  who  thereby,  in  virtue  of  the 
new  appointment,  ceased  to  be  an  officer  in  £he  army  from  and 
after,  at  least,  the  date  at  which  that  appointment  took  effect, 
—  and  this,-  without  reference  to  Blake's  mental  capacity  to 
understand  what  was  a  resignation.  He  was,  consequently,  not 
entitled  to  pay  as  post-chaplain  after  July  2,  1870,  from  which 
date  his  successor  took  rank.  Having  ceased  to  be  an  officer 
in  the  army,  he  could  not  again  become  a  post-chaplain,  except 
upon  a  new  appointment,  by  and  with  the  advice  and  consent 
of  the  Senate.     Mimmach  v.  United  States,  97  U.  S.  426. 

As  to  that  portion  of  the  claim  covering  the  period  between 
April  28,  1869,  and  July  2,  1870,  it  is  only  necessary  to  say 
that,  even  were  it  conceded  that  the  appellant  did  not  cease  to 
be  an  officer  in  the  army  by  reason  of  the  acceptance  of  his 
resignation,  tendered  when  he  was  mentally  incapable  of  un- 
derstanding the  nature  and  effect  of  such  an  act,  he  cannot 
recover  in  this  action.  His  claim  for  salary  during  the  above 
period  accrued  more  than  six  years,  and  the  disability  of  insan- 
ity ceased  more  than  three  years  before  the  commencement  of 
this  action.  The  government  pleads  the  Statute  of  Limita- 
tions, and  it  must  be  sustained.  Congress  alone  can  give  him 
the  relief  which  he  seeks. 

Judgment  affirmed. 
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Ex  pabte  Bubtis. 

This  court  cannot,  by  mandamus,  compel  an  inferior  court  to  rererte  ita  decision 
made  in  the  exercise  of  its  legitimate  jurisdiction. 

\$  Jg  Petition  for  a  writ  of  mandamus. 

ui  ass  Mr.  A.  J.  Todd  in  support  of  the  petition. 

160    156 

Mb.  Chief  Justice  Waits  delivered  the  opinion  of  the 
court. 

This  is  a  petition  for  a  mandamus  requiring  the  district 
judge  for  the  eastern  district  of  New  York  to  compel  one  Eliza 
M.  Shepherd  to  obey  the  command  of  a  subpoena  duces  tecum, 
and  produce  before  a  special  examiner  certain  iron  patterns  of 
an  old  fire-place  heater,  that  testimony  might  be  taken  re- 
specting them,  to  be  certified  and  used  on  the  hearing  of  an 
equity  cause  pending  in  the  Circuit  Court  for  the  Southern 
District  of  New  York.  From  the  petition  it  appears  that  the 
judge  has  already  acted  on  the  identical  showing  made  to 
us,  and  for  reasons  assigned  in  writing  denied  a  motion  for  an 
attachment  against  the  person  named  for  refusing  to  obey  the 
subpoena. 

A  writ  of  mandamus  may  be  used  to  compel  an  inferior  tri- 
bunal to  act  on  a  matter  within  its  jurisdiction,  but  not  to 
control  its  discretion  while  acting  (Ex  parte  Railway  Company, 
101  U.  S.  711),  nor  reverse  its  decisions  when  made.  Ex  parte 
Flippin,  94  id.  348.  Both  these  rules  are  elementary,  and  are 
fatal  to  this  application.  The  district  judge  took  jurisdiction 
of  the  matter,  as  it  was  his  duty  to  do,  heard  the  parties,  and 
decided  adversely  to  the  claim  of  the  petitioner.  In  this  he 
may  have  done  wrong,  and  the  reasons  he  has  assigned  may 
not  be  such  as  will  bear  the  test  of  judicial  criticism  ;  but  we 
cannot,  by  mandamus,  compel  him  to  undo  what  he  has  thus 
done  in  the  exercise  of  his  legitimate  jurisdiction.  He  waa 
asked  to  punish  a  person  for  contempt  in  disobeying  the  pro- 
cess of  the  court.  He  decided  not  to  do  so.  This  action  of 
his  is  beyond  the  reach  of  a  writ  of  mandamus. 

Petition  denied. 
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The  "  Benefaotob." 
Steamship  Company  v.  Mount. 
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L  A  ship-owner  who,  on  the  trial  of  the  issue  as  to  the  cause  of  collision,  con-       Jjy     34 
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tests  all  liability  whatever,  is  not  thereby  precluded  from  claiming  the  7aT~239 
benefit  of  the  limitation  of  liability  provided  by  sect  4283  of  the  Revised  ^J*  jjjj* 
Statutes. 

2.  After  such  trial,  a  decree  declaring  his  ship  to  be  in  fault,  and  fixing  the 
damages  which  the  respective  libellants  sustained,  is  res  judicata,  and,  until 
reversed,  must  stand  as  the  basis  for  determining  their  pro  rata  share  of  the 
fund  substituted  by  stipulation  for  the  ship  and  freight.  On  filing  his 
petition  for  limited  liability,  the  libellants,  until  final  action  shall  be  had 
thereon,  should  be  restrained  from  enforcing  the  decree. 

8.  Semble,  that  the  stipulation  on  filing  that  petition  should  be  for  the  value  of 
the  ship  after  the  collision,  with  the  addition  thereto  of  the  freight  then 
pending,  it  not  appearing  that  her  value  was  subsequently  diminished. 

4.  Proceedings  for  a  limitation  of  liability,  if  not  instituted  until  after  a  party 
has  obtained  satisfaction  of  his  demand,  are  ineffectual  as  to  him.  A  re- 
turn of  the  money  should  not  be  compelled,  nor,  in  general,  should  relief  be 
granted,  except  upon  condition  of  compensating  the  party  for  arty  costs 
and  expenses  to  which  he  may  have  been  subjected  by  reason  of  the  delay 
of  the  ship-owner  in  claiming  the  benefit  of  the  statute. 

&  The  court,  in  reversing  the  decree  of  the  Circuit  Court,  directs  that  court  to 
proceed  upon  the  petition  for  limited  liability,  and  promulgates  a  rule  that 
such  a  petition  shall  be  hereafter  filed  in  the  Circuit  Court  when  the  case  is 
there  pending. 

Appeals  from  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  New  York. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Cornelius  Van  Santvoord  for  the  appellant. 

Mr.  Franklin  A.  Wilcox  and  Mr.  Robert  D.  Benedict,  contra. 

Mb.  Justice  Bradley  delivered  the  opinion  of  the  court. 

On  the  26th  of  February,  1875,  a  collision  occurred  off  the 
coast  of  New  Jersey,  in  the  vicinity  of  Squam  Beach,  between 
the  schooner  " Susan  Wright"  and  the  steamship  "Bene- 
factor," which  resulted  in  the  sinking  of  the  former  with  a 
total  loss  of  vessel  and  cargo.  Soon  afterwards  a  libel  was  filed 
against  the  steamer  in  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  New  York,  at  the  suit  of  the  owners 
of  the  schooner  for  the  loss  of  their  vessel;  and  a  separate 
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libel  at  the  suit  of  the  crew  for  the  loss  of  their  personal 
effects ;  and  pending  the  proceedings  on  these  libels,  a  petition 
of  intervention  was  filed  by  the  owners  of  the  schooner's  cargo 
to  recover  the  value  of  the  same.  The  steamer  being  attached, 
was  duly  appraised  and  her  value  fixed  at  $40,000,  and  the  ap- 
pellants, the  New  York  and  Wilmington  Steamship  Company, 
having  appeared  as  claimants  and  owners  thereof,  an  order  was 
made  granting  them  leave  to  give  a  stipulation,  with  sufficient 
sureties,  in  said  appraised  value  of  the  steamer,  and  directing 
that  said  stipulation  should  be  for  the  benefit  of  the  libellants 
in  both  of  said  suits  (in  case  they  should  establish  the  liability 
of  the  steamship),  and  of  all  persons  and  parties  who  might, 
by  due  proceedings  in  the  court,  show  themselves  entitled  to 
liens  upon  her  by  reason  of  said  collision ;  and  that  upon  giv- 
ing such  stipulation  the  steamer  should  be  discharged  from 
all  liability.  A  stipulation  was  filed  by  the  claimants  in 
pursuance  of  this  order,  and  the  steamer  was  thereupon  dis- 
charged. 

The  claimants  then  filed  answers  to  each  of  the  libels,  deny- 
ing that  the  steamer  was  in  fault,  and  denying  all  liability  by 
reason  of  the  collision.  Upon  the  issue  thus  formed  proofs 
were  taken  by  the  parties.  On  the  twenty-first  day  of  April, 
1876,  the  District  Court  adjudged  the  steamer  to  have  been  in 
fault,  and  the  damages  of  the  libellants  and  intervenors  were 
assessed,  amounting  in  the  aggregate  to  $61,810.49.  The  suits 
were  then  consolidated,  and  on  the  twenty-first  day  of  October, 
1876,  a  decree  was  rendered  in  favor  of  the  libellants  and 
intervenors  for  the  several  amounts  awarded  to  them  respec- 
tively, and  directing  the  claimants  and  their  sureties  to  pay 
into  the  registry  of  the  court  the  amount  of  their  stipulation ; 
namely,  $500  for  costs,  and  $40,000  and  the  interest  thereon 
for  the  value  of  the  steamer.  The  decree  further  directed  that 
unless  an  appeal  should  be  taken  within  the  time  limited  by 
law,  the  clerk  should  distribute  the  proceeds  of  said  stipula- 
tion among  the  libellants  and  co-libellants  in  proportion  to 
their  several  recoveries.  From  this  decree  an  appeal  was  taken 
to  the  Circuit  Court. 

It  thus  appearing  that  the  damages  of  those  interested  in  the 
schooner  and  her  cargo  exceeded  the  value  of  the  steamer,  and 
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she  being  condemned  by  the  court  of  first  instance  as  being 
in  fault  for  the  collision,  the  claimants,  on  the  fifteenth  day 
of  February,  1877,  filed  a  petition  in  the  said  District  Court 
under  the  fifty-fourth  Rule  in  Admiralty,  claiming  the  ben- 
efit of  limitation  of  liability  provided  for  in  sect.  4283  of  the 
Revised  Statutes. 

In  this  petition  the  claimants  allege,  as  required  by  the  act, 
that  the  collision  happened  and  the  loss  and  damage  occurred 
without  their  privity  or  knowledge.  They  then  state  the  fact 
of  the  filing  of  the  libels  before  mentioned,  and  the  proceedings 
which  took  place  thereon  ;  and  restate  the  facts  and  circum- 
stances on  which  they  relied  in  their  answers  to  the  libels  for 
exemption  from  all  liability.  They  then  state  that  they  desire 
to  contest  their  liability  and  that  of  the  steamship  for  the  dam- 
age occasioned  by  the  collision,  and  also  to  claim  the  benefit  of 
limitation  of  liability  provided  for  by  sect.  4283  of  the  Revised 
Statutes.  They  further  state  that  the  freight  pending  at  the 
time  of  the  collision  was  $1,220.32;  and  they  tender  themselves 
ready  and  willing  and  offer  to  give  a  stipulation  with  sureties 
in  the  value  of  the  steamship  and  freight  for  the  payment 
thereof  into  court  whenever  it  should  be  so  ordered.  They 
also  offer  to  admit  in  evidence,  at  the  proper  time,  the  deposi- 
tions and  proofs  taken  in  the  libel  suits.  Then,  having  stated  the 
fact  that  the  damages  were  assessed  in  said  suits  to  an  amount 
greatly  exceeding  the  value  of  the  steamship  and  freight  pend- 
ing, they  pray  for  an  order  permitting  them  to  give  the  stipu- 
lation proffered ;  and  that,  if  it  shall  be  ultimately  adjudged 
that  the  steamship  is  liable,  a  monition  may  issue  against  all 
persons  claiming  any  damage  from  the  collision,  citing  them  to 
appear  before  the  court  and  make  proof  of  their  claims  before* 
a  commissioner  to  be  designated  for  that  purpose ;  and  for  a 
final  decree  that  the  amount  of  the  stipulation  (after  payment 
of  costs  and  expenses)  be  divided  pro  rata  among  the  claimants, 
and  that  upon  payment  thereof  the  steamship  and  the  peti- 
tioners be  for  ever  discharged  from  further  liability  ;  and  that 
an  order  be  made  to  restrain  the  libellants  in  the  other  suits 
from  further  prosecuting  the  same,  and  that  the  court  proceed 
to  hear  and  determine  the  liability  of  the  petitioners  upon  the 
testimony  taken  on  the  trial  of  those  suits  ;  and  that  they  may 
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have  the  benefit  of  appeal  from  any  decree  to  be  made,  without 
giving  further  or  other  security  than  that  required  by  the  said 
act  limiting  their  liability ;  and  that  the  testimony  taken  as 
aforesaid  be  used  on  said  appeal  as  though  originally  taken  in 
this  proceeding ;  "  and  that  they  may  have  and  receive  such 
other  and  further  order  in  the  premises  as  in  equity  they  may 
be  entitled  to  receive." 

A  copy  of  this  petition,  with  notice  of  an  application  foi 
an  order  restraining  the  libellants  in  the  first  -mits  from  the 
further  prosecution  thereof,  being  served  upon  said  libellants, 
they  filed  three  exceptions  to  the  petition ;  the  first  of  which 
was  overruled.     The  second  and  third  were  as  follows :  — 

"  Second,  For  that  the  said  two  suits  of  William  H.  Mount 
and  others,  and  William  Hirst  and  others,  against  the  said 
steamship  *  Benefactor,'  having  been  tried  upon  the  merits, 
and  submitted  and  determined,  and  the  final  decree,  a  copy 
whereof  is  annexed  to  the  said  petition,  having  been  entered  in 
the  suit  formed  by  the  consolidation  of  such  two  suits,  before  the 
filing  of  the  petition  herein ;  and  no  other  suit  or  proceeding, 
for  any  loss,  damage,  destruction,  or  injury  occasioned  by  said 
collision,  having  been  commenced,  and  it  not  being  alleged  or 
claimed  that  any  other  persons  or  parties  than  the  libellants  in 
said  two  suits  (being  the  libellants  in  said  consolidated  suit) 
have  any  claims  for  loss,  damage,  destruction,  or  injury  occa- 
sioned by  said  collision,  but  the  contrary  thereof  appearing 
upon  the  face  of  said  petition,  the  petitioner  is  not  entitled  to 
the*  relief  sought  in  and  by  its  said  petition. 

"  Third,  For  that  the  facts  stated  in  said  petition  show 
that  the  relief  sought  thereby  cannot  now  be  granted  by  this 
court." 

The  district  judge  not  onty  denied  the  motion  for  a  re- 
straining order,  but,  upon  the  exceptions  taken,  dismissed  the 
petition  ;  and,  on  appeal  to  the  Circuit  Court,  this  decree  was 
affirmed.  The  ground  of  dismissal  relied  on  by  the  district 
judge  (which  was  adopted  by  the  Circuit  Court)  was  that  the 
petition  came  too  late,  inasmuch  as  it  was  not  filed  until  after  a 
trial  of  the  cause  of  collision  upon  its  merits  and  a  final  decree 
thereon.  The  judge  referred  to  the  fifty-sixth  admiralty  rule, 
which  declares  that  in  proceedings  to  obtain  a  decree  for  a 
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limited  liability,  the  owners  may  contest  all  liability  on  their 
part  or  that  of  their  vessel,  as  well  as  claim  a  limitation  of  lia- 
bility under  the  statute ;  provided,  that  in  their  libel  or  peti- 
tion they  shall  state  the  facts  and  circumstances  by  reason  of 
which  exemption  from  liability  is  claimed.  He  supposes  that 
this  right  to  contest  the  case  on  the  merits  at  the  same  time 
and  in  the  same  proceedings  that  a  limited  liability  is  claimed, 
implies  that  such  proceedings  must  be  instituted  before  the 
case  has  been  tried  on  its  merits ;  because  a  second  trial  of  the 
same  matter,  after  it  has  once  been  adjudicated,  will  not  be 
deemed  to  have  been  contemplated  by  the  rule.  In  supposing 
that  a  second  trial  of  the  merits,  between  the  same  parties,  was 
not  contemplated  by  the  rule,  the  judge  was  correct.  But  it 
was  certainly  not  the  intention  of  the  admiralty  rules  to  pre- 
clude a  party  from  claiming  the  benefit  of  a  limited  liability 
after  a  trial  of  the  cause  of  collision.  The  fifty-sixth  rule  was 
merely  intended  to  relieve  ship-owners  from  the  English  rule 
of  practice,  which  requires  them,  when  they  seek  the  benefit 
of  the  law  of  limited  liability,  to  confess  the  ship  to  have  been 
in  fault  in  the  collision.  This  was  deemed  to  be  a  very 
onerous  requirement ;  for  in  many,  if  not  in  most  cases,  it  is 
extremely  doubtful  which  vessel,  if  either,  was  in  fault ;  and 
to  require  the  owners  of  either  to  confess  fault  before  allowing 
them  to  claim  the  benefit  of  the  law,  would  go  far  to  deprive 
them  of  its  benefit  altogether..  Hence  this  court,  in  preparing 
the  rules  of  procedure  for  a  limitation  of  liability,  deemed  it 
proper  to  allow  a  party  seeking  such  limitation  to  contest  any 
liability  whatever.  But  this  rule  of  procedure  was  not  in- 
tended to  abrogate,  and  indeed  could  not  abrogate,  the  rule 
of  law,  that  res  judicata,  or  a  matter  once  regularly  decided 
between  parties  in  a  competent  tribunal,  cannot  be  again 
opened  by  either  of  them  except  in  an  appellate  proceeding. 
Of  course,  therefore,  the  rule  of  procedure  allowing  a  contesta- 
tion of  all  liability  is  subordinate  to  this  rule  of  law,  and  can- 
not apply  where  the  question  of  general  liability  has  already 
been  adjudicated.  Nor,  in  such  case,  can  the  proceedings  for 
a  limitation  of  liability  prevent  the  due  course  of  appeal  in  the 
primary  cause  of  collision ;  though,  by  the  exercise  of  the 
court's  authority,  they  may  prevent  the  parties  from  attempt- 
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ing*  by  execution,  or  other  process,  to  collect  any  moneys 
recovered  by  them  beyond  the  amount  awarded  in  the  said  pro- 
ceedings. The  amount  recovered,  whether  before  the  limita- 
tion proceedings  are  commenced,  or  afterwards,  and  whether 
in  the  court  of  first  instance,  or  an  appellate  court,  will  stand 
as  the  recoverer's  basis  for  pro  rata  division  when  the  con- 
demned fund  is  distributed.  In  all  other  respects  the  proceed- 
ings for  obtaining  a  limitation  of  liability  may  proceed  in 
ordinary  course.  If  suit  against  the  vessel  or  the  owners  lias 
been  commenced  and  evidence  has  been  taken,  though  no  trial 
had,  it  will  be  in  the  discretion  of  the  court  to  require  that 
such  evidence  shall  be  received  and  used  in  the  limitation  pro- 
ceedings. The  flexibility  of  admiralty  proceedings  will  enable 
the  court,  in  most  cases,  so  to  shape  their  course  as  to  attain 
justice  between  the  parties. 

But  since  the  statute  is  imperative,  that  where  a  loss  occurs 
in  a  vessel  by  embezzlement  or  by  collision  or  other  thing, 
without  the  privity  or  knowledge  of  the  owner,  his  liability 
"  shall  in  no  case  exceed  the  amount  or  value  of  his  interest  in 
the  vessel  and  her  freight  then  pending,"  it  would  be  a  ques- 
tionable exercise,  by  this  court,  of  its  power  to  regulate  the 
proceedings,  if,  by  such  regulation,  it  should  prevent  a  party 
from  having  the  benefit  of  the  law  unless  he  took  initiatory 
steps  for  that  purpose  before  it  appeared  that  he  was  liable  at 
all.  Such  was  not  the  intention  of  the  rules  adopted  in  1872. 
Admiralty  Rules,  54-57.  They  were  intended  to  facilitate 
the  proceedings  of  the  owners  of  vessels  for  claiming  the  limi- 
tation of  liability  secured  by  the  statute  without  regard  to  the 
time  when  such  proceedings  might  be  commenced,  or  whether 
before  or  after  the  general  liability  should  be  fixed.  To  re- 
quire such  proceedings  to  be  commenced  before  a  trial  of  the 
cause  of  collision  would  in  many  cases  work  injustice.  In 
addition  to  the  reasons  already  adverted  to,  it  may  be  added 
that  the  owners  of  the  vessel  found  in  fault  may  often  not  know 
the  amount  of  damage  and  loss  sustained  by  the  other  vessel 
and  her  cargo.  It  may  greatly  exceed  their  expectations,  and, 
contrary  to  what  was  originally  known  or  supposed,  may  turn 
out  to  be  much  greater  than  the  value  of  their  own  vessel  and 
the  freight  pending  thereon. 
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The  institution  of  proceedings  for  a  limitation  of  liability 
must,  however,  be  subject  to  some  limitations  growing  out  of 
the  nature  of  the  case.  They  must  be  regarded  as  ineffectual 
as  to  any  specific  party  if  not  undertaken  until  after  such  party 
has  obtained  satisfaction  of  his  demand.  The  doctrine  of 
laches,  as  applied  in  admiralty  courts,  would  be  properly  appli- 
cable to  such  a  case.  The  court  would  justly  refuse  its  aid  in 
compelling  a  return  of  money  received'.  But  the  omission  to 
take  the  benefit  of  the  law  in  reference  to  a  particular  party 
ought  not  to  preclude  the  owners  of  a  ship  from  claiming  its 
benefit  as  against  other  parties  suffering  loss  by  the  same  col- 
lision. There  may  be  many  persons  who  have  sustained  but 
trifling  losses  which  the  owners  may  be  perfectly  willing  to 
pay ;  whilst,  at  the  same  time,  they  may  have  just  ground  for 
resisting  the  claims  of  others.  In  such  cases,  a  concession  to 
the  demands,  or  a  failure  to  resist  the  claims,  of  one  party, 
ought  not  to  conclude  them  as  against  the  demands  of  other 
parties. 

Precisely  when  the  owners  of  a  ship  in  fault  ought  to  be  re- 
garded as  precluded  from  instituting  proceedings  for  a  limi- 
tation of  liability  might  be  difficult  to  state  in  a  categorical 
manner.  Perhaps  they  can  never  be  precluded  so  long  as  any 
damage  or  loss  remains  unpaid.  But  in  a  particular  case  relief 
should  not  be  granted  except  upon  condition  of  compensating 
the  other  party  for  any  costs  and  expenses  he  may  have  in- 
curred by  reason  of  the  delay  in  claiming  the  benefit  of  the 
law. 

But  it  is  unnecessary  to  pursue  the  subject  further.  Each 
case  as  it  arises  will  suggest  the  proper  course  to  be  pursued 
therein. 

The  petition  for  relief  in  the  present  case  was  justly  liable 
to  exception  so  far  as  it  sought  to  retry  the  question  of  fault 
and  general  liability  as  between  the  petitioners  and  the  parties 
in  the  libel  suits.  That  question  was  determined  by  the  decree 
made  upon  the  libels  which  had  been  filed;  which  decree  could 
only  be  reviewed  on  appeal.  But  so  far  as  the  petition  sought 
a  limitation  of  the  owners9  liability  to  the  value  of  the  ship 
and  freight,  it  was  free  from  objection  and  ought  to  have  been 
sustained;   and  the  libellants  and  intervenors  ought  to  have 
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been  restrained,  by  order  of  the  court,  from  collecting  or  at- 
tempting to  collect  or  enforce  their  respective  decrees,  whether 
obtained  in  that  court  or  in  the  court  of  appeal,  in  any  other 
manner  than  by  the  pro  rata  distribution  of  the  fund  standing 
by  stipulation  in  place  of  the  ship  and  freight. 

A  question  has  been  raised  by  the  counsel  for  the  appellees, 
whether  the  appraisement  of  the  valufe  of  the  steamship,  made 
at  the  time  she  was  libelled,  is  sufficient  for  the  purposes  of  the 
proceeding  to  obtain  limitation  of  liability.  The  court  below 
having  dismissed  the  petition,  did  not  pass  upon  this  question  ; 
and,  therefore,  it  is  not  essential  that  we  should  express  an 
opinion  in  reference  to  it  at  this  time.  But  since  the  petition- 
ers specifically  pray  that  the  court  will  order  and  direct  that 
they  be  permitted  to  give  a  stipulation  in  the  sum  of  $41,220.32, 
which  is  precisely  the  amount  of  the  former  stipulation  in  the 
libel  suits,  with  the  addition  of  the  freight  pending,  it  may  be 
advisable  that  we  should  indicate  our  views  on  the  subject. 
The  counsel  for  the  appellees  is  mistaken  in  supposing  that 
the  value  of  the  offending  vessel  at  the  time  of  the  collision 
furnishes  the  only  criterion  of  the  amount  for  which  her  own- 
ers are  liable.  In  Norwich  Company  v.  Wright  (13  Wall.  104) 
we  held  that  the  owners  of  the  offending  vessel  could,  under 
the  statute,  discharge  themselves  from  personal  liability  by  sur- 
rendering the  ship  and  freight.  This  would  imply  that  the 
value  of  the  ship  at  the  time  of  surrender  (with  the  addition 
of  the  pending  freight),  if  the  surrender  is  made  in  a  reasona- 
ble time,  would  furnish  a  proper  criterion  of  the  amount  of  lia- 
bility. In  the  case  cited  it  was  also  said  (p.  124)  that,  "  if  the 
vessel  were  libelled  and  either  sold  or  appraised,  and  her  value 
deposited  in  court,  this  sum,  together  with  the  amount  of 
freight  (when  proper  to  be  added),  would  constitute  the  re* 
or  fund  for  distribution."  In  England,  the  value  of  the  vessel 
immediately  before  the  collision  was  regarded  as  the  true  crite- 
rion of  liability.  But  the  English  law  is  different  from  ours. 
It  makes  the  owners  liable  to  the  extent  of  the  value  of  the 
ship  at  the  time  of  the  injury,  even  though  the  ship  itself  be 
lost  or  destroyed  at  the  same  time ;  whereas  our  law,  following 
the  admiralty  rule,  limits  the  liability  to  the  value  of  the  ship 
and  freight  after  the  injury  has  occurred ;  so  that  if  the  ship 
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is  destroyed  the  liability  is  gone ;  and,  whether  damaged  or  not 
damaged,  the  owners  may  surrender  her  in  discharge  of  their 
liability. 

What  may  be  the  rule  if,  after  the  collision  has  occurred,  the 
offending  vessel  should  meet  with  other  disasters  greatly  im- 
pairing her  value,  is  a  question  which  may  require  further  con- 
sideration when  the  case  arises.  Nothing  of  the  kind  is  alleged 
in  the  present  case. 

It  seems  to  us,  therefore,  that  the  District  Court,  unless  it 
has  some  cause  to  believe  that  the  former  valuation  was  un- 
fairly made,  may  adopt  that  valuation  in  the  proceedings  for  a 
limitation  of  liability. 

The  decree  of  the  Circuit  Court  will  be  reversed,  and  the 
record  remanded  with  directions  to  enter  a  decree  reversing  the 
decree  of  the  District  Court,  and  giving  directions  for  further 
proceeding  in  accordance  with  this  opinion ;  and  it  is 

So  ordered. 

Motions  having  been  made  to  modify  the  judgment  and  man- 
date, Mr.  Justice  Bradley  at  a  subsequent  day  of  the  term 
delivered  the  opinion  of  the  court. 

Since  deciding  these  cases  and  issuing  mandates  therein, 
both  parties  have  applied  for  additional  directions  with  regard 
to  further  proceedings  in  the  court  below.  The  respondents 
ask  that  the  judgment  and  mandate  in  the  second  case  be 
amended  so  as  to  direct  that  further  proceedings  for  securing  a 
limited  liability  of  the  appellants  shall  be  had  in  the  Circuit 
Court  instead  of  the  District  Court.  It  is  undoubtedly  the  gen- 
eral rule  that  an  appeal  in  admiralty,  like  all  appeals  derived 
from  the  practice  of  the  civil  law,  carries  the  whole  cause  to  the 
appellate  court,  in  which  it  is  to  be  tried  anew  upon  the  same 
and  such  additional  proofs  as  the  parties  may  propound.  Whilst 
this  is  the  general  rule,  there  is  also  no  doubt  that  the  legisla- 
ture may  authorize  the  appellate  court,  after  hearing  the  cause, 
and  determining  the  questions  raised  therein,  to  remand  it  to 
the  court  a  quo  for  further  proceedings.  The  late  practice  un- 
der the  bankrupt  law  exhibited  an  instance  of  this  mode  of  pro- 
ceeding. The  entire  history  of  appeals  in  admiralty  as  well  as 
in  equity,  in  this  court,  is  another  instance  of  the  same  practice. 
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But  on  appeals  in  admiralty  from  the  District  to  the  Circuit 
Court,  the  latter  has  always  retained  the  cause  for  trial  and 
final  disposition  without  remanding  to  the  District  Court.  But 
in  the  late  revision  of  the  statutes  of  the  United  States  it  is 
declared  as  follows:  "A  circuit  court  may  affirm,  modify,  or 
reverse  any  judgment,  decree,  or  order  of  a  district  court 
brought  before  it  for  review,  or  may  direct  such  judgment, 
decree,  or  order  to  be  rendered,  or  such  further  proceedings  to 
be  had  by  the  District  Court,  as  the  justice  of  the  case  may 
require."  Rev.  Stat.,  sect.  636.  The  question  whether  the 
cause  should  be  retained  by  the  Circuit  Court  or  remanded  to 
the  District  Court  was  not  raised  on  the  argument,  and  in 
entering  judgment  we  directed  the  Circuit  Court  to  reverse 
the  decree  of  the  District  Court  and  give  directions  for  further 
proceedings,  in  conformity  with  our  opinion.  The  respondents 
now  suggest  that  this  direction  could  not  properly  be  made, 
because,  as  they  contend,  that  section  does  not  extend  to  ad- 
miralty proceedings.  In  this,  however,  we  think  that  they 
are  mistaken.  It  follows  several  other  sections  which  give 
the  right  of  appeal  and  writ  of  error  respectively  in  admiralty 
and  other  cases  from  the  District  to  the  Circuit  Court,  and 
makes  no  distinction  between  them  in  conferring  upon  the 
latter  the  power  to  affirm,  modify,  or  reverse,  together  with 
power  to  give  directions  to  the  District  Court  for  further  pro- 
ceedings. It  is  a  re-enactment  of  a  clause  in  the  second  sec- 
tion of  the  act  of  June  1,  1872,  c.  255,  entitled  "  An  Act  to 
further  the  administration  of  justice"  (17  Stat.  196) ;  and  in 
that  act  its  application  seems  to  be  general  to  all  appeals  from 
the  District  to  the  Circuit  Court. 

But  whilst  this  seems  to  be  the  law,  —  namely,  that  the  Cir- 
cuit Court,  after  hearing  a  cause  on  appeal,  has  power  to  remand 
with  directions,  —  it  may  not  be  advisable  to  resort  to  it  in  ordi- 
nary cases  where  the  Circuit  Court  can  as  well  dispose  of  the 
whole  case.  As  we  had  already  established  rules  for  regulating 
the  proceedings  in  the  district  courts  upon  petitions  for  the 
benefit  of  a  limited  liability  under  the  act  of  1851,  we  supposed 
it  would  be  more  convenient  to  continue  the  further  proceed- 
ings in  that  court.  Our  attention,  however,  having  been  more 
particularly  called  to  the  circumstances  of  this  case,  we  thiuk 


Oct.  1880.]  '  The  "Benefactor."  249 

it  possible  that  the  rights  of  the  parties  may  be  better  pre- 
served by  continuing  the  cause  in  the  Circuit  Court.  We 
have  deemed  it  advisable,  therefore,  to  alter  our  judgment  in 
this  respect,  and  to  prepare  a  general  rule,  which  we  shall  now 
announce,  extending  to  the  circuit  courts  on  appeal  the  regu- 
lations which  have  heretofore  been  adopted  for  the  district 
courts  in  cases  of  proceeding  to  obtain  the  benefit  of  a  limited 
liability  under  the  act.  We  make  this  general  rule  in  order  to 
obviate  all  objections  as  to  the  ability  of  the  Circuit  Court  to 
proceed. 

A  question  has  been  made  whether,  under  our  decisions  in 
these  cases,  proceedings  ought  to  be  stayed  on  the  decree  of  the 
respondents  against  the  steamship  u  Benefactor,"  her  claimants 
and  stipulators,  until  the  determination  of  the  proceedings  on 
the  petition  for  limited  liability.  We  have  no  hesitation  in 
saying  that  they  ought  to  be  so  stayed.  Our  opinion  was  very 
clearly  expressed,  in  deciding  the  limited  liability  case,  that 
the  petitioners  were  not  too  late  to  obtain  relief,  and  that  pro- 
ceedings to  collect  any  decrees  rendered  against  them  should  be 
stayed.  We  held  that  such  decrees  would  have  the  effect  of 
res  judicata  on  the  question  of  the  liability  of  the  steamship, 
and  as  to  the  amount  of  damage  sustained  by  the  libellants ; 
and  that  the  amount  of  the  decrees  would  stand  as  the  basis 
for  determining  the  pro  rata  share  of  the  libellants  in  the  com- 
mon fund  to  be  distributed  on  the  termination  of  the  limited 
liability  proceedings.  We  do  not  well  see  how  our  views  could 
have  been  misunderstood  on  this  point. 

It  is  not  necessary,  or  proper,  at  this  time,  to  pass  upon  the 
question  whether  the  appellants,  when  called  upon  to  pay  the 
amount  of  their  stipulation  into  court,  will  be  liable  to  pay 
interest  thereon  or  not ;  nor  whether  they  will  be  liable  to  pay 
the  costs  of  the  libellants  in  addition  to  the  value  of  the  steam- 
ship ;  nor  whether  the  Circuit  Court  may  or  may  not  require 
them  to  pay  the  value  of  the  said  ship  into  court,  or  give  a 
new  bond,  before  the  termination  of  the  limited  liability  pro- 
ceedings. Should  the  future  action  of  the  Circuit  Court  on 
any  of  these  points  be  brought  before  us  on  appeal,  it  will 
be  time  enough  then  to  give  them  the  proper  consideration. 

The  order  of  the  court  upon  the  several  applications  now 
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submitted  will  be,  that  the  former  judgment  and  mandate  of 
this  court  in  the  case  arising  upon  the  petition  of  the  appel- 
lants, the  New  York  and  Wilmington  Steamship  Company, 
for  the  benefit  of  a  limited  liability,  be,  and  they  are  hereby, 
modified  so  far  as  they  contain  directions  to  the  Circuit  Court 
to  enter  a  decree  reversing  the  decree  of  the  District  Court 
and  giving  directions  for  further  proceedings ;  and  that  instead 
of  said  portion  of  the  said  judgment  and  mandate,  directions 
be,  and  they  are  hereby,  given  to  the  Circuit  Court  to  proceed 
upon  the  petition  of  the  said  New  York  and  Wilmington 
Steamship  Company  for  such  limited  liability,  and  hear  and  de- 
termine the  same,  in  conformity  with  law  and  the  opinion  of 
this  court,  in  the  mean  time  staying  proceedings  upon  any  and 
all  decrees  or  judgments  against  the  steamship  "  Benefactor  "  by 
reason  of  the  collision  referred  to  in  said  petition  until  the  pro- 
ceedings for  limited  liability  be  determined,  and  to  answer  the 
determination  of  the  same.  It  is  further  ordered  that  each 
party  pay  their  own  costs  on  these  motions. 


Sharp  v.  Stamping  Company. 

Letters-patent  No.  79,960,  granted  July  14,  1868,  to  Hiram  Y.  Lazear,  for  an 

improvement  in  gas-heaters,  are  valid. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Massachusetts. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Arthur  v.  Briesen  for  the  appellant. 
Mr.  J.  L.  S.  Roberts,  contra. 

Mr.  Justice  Woods  delivered  the  opinion  of  the  court. 

On  July  14,  1868,  letters-patent  No.  79,989  were  granted  to 
one  H.  Y.  Lazear  for  an  improved  apparatus  for  broiling  steak 
by  gas.     This  patent  was  transferred  by  the  assignment  of  the 


Oct.  1880.]  Sharp  v.  Stamping  Go.  251 

patentee  to  one  W.  Phillips,  who,  by  another  assignment, 
transferred  it  to  James  L.  Sharp.  The  invention  was  repre- 
sented and  described  as  an  upright  cylinder  or  closed  casing  of 
Bheet-metal,  with  a  lid  for  closing  the  top,  and  with  an  open 
bottom.  The  diameter  of  the  open  bottom  was  traversed  by  a 
V-shaped  horizontal  trough,  dividing  it  into  two  equal  open- 
ings, through  which  the  flame  of  a  gas-stove,  over  which  the 
apparatus  was  placed,  might  enter  in  two  equal  sheets.  The 
trough  was  filled  with  plaster  of  Paris,  or  other  good  non-con- 
ductor of  heat,  and  upon  this  non-conductor  the  dripping-pan 
was  placed  for  receiving  the  juices  of  the  meat.  The  steak 
was  clasped  in  a  wire  broiler,  which  was  placed  in  the  cylinder 
or  closed  casing  in  a  vertical  position,  with  its  lower  end  rest- 
ing in  the  dripping-pan,  the  two  flat  sides  of  the  meat  being 
equally  exposed  to  the  two  sheets  of  flame  which  entered  the 
lower  end  of  the  cylinder  in  the  manner  stated.  The  object 
was  to  produce  an  apparatus  in  which  both  sides  of  the  meat 
might  be  cooked  equally  and  at  the  same  time,  and  in  which 
the  drippings  from  the  meat  might  be  caught  in  a  pan,  where 
it  would  be  protected  from  the  injurious  effects  of  the  heat. 
The  latter  object  was  obtained  by  the  non-conductor  filling 
upon  which  the  drip-pan  rested,  and  which  filled  the  V-shaped 
trough.  The  trough  served  to  contain  the  filling  and  support 
the  pan,  and  to  divide  the  flame  into  two  equal  sheets,  which 
ascended  along  the  sides  of  the  steak. 

The  first  and  third  claims  of  the  patent  were  thus  stated :  — 

ul.  The  V-shaped  trough  E  and  the  filling  E',  by  which  the 
flame  is  divided,  and  the  grease  protected  from  burning,  and  smoke 
thereby  prevented,  substantially  as  described,  in  combination  with 
a  gas  steak-broiler." 

"3.  An  apparatus  for  broiling  steak  by  gas,  whereby  the  steak 
is  broiled  or  cooked  simultaneously  on  both  sides,  or  where  the 
sides  are  equally  exposed  to  the  flame  and  heat,  substantially  as 
shown  and  described." 

On  May  3,  1876,  Sharp  filed  the  bill  in  this  case.  He 
claimed  to  be  the  sole  owner  of  the  letters-patent  issued  to 
Lazear,  and  charged  that  the  defendant,  the  Dover  Stamping 
Company,  had  unlawfully  and  wrongfully  made,  used,  and 
sold,  and  was  making,  using,  and  selling,  large  quantities  of 
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gas-heaters,  such  as  were  described  and  claimed  in  the  letters- 
patent,  in  infringement  of  them  and  in  violation  of  his  exclu- 
sive privilege. 

The  bill  prayed  that  the  defendant  might  be  compelled  to 
account  for  and  pay  over  all  gains  and  profits  derived  from  the 
infringement  of  the  patent,  and  for  a  perpetual  injunction  re- 
straining it  from  making,  using,  or  vending  gas-heaters  em- 
bodying the  invention  described  in  the  letters-patent  claimed 
by  complainant. 

Upon  final  hearing  in  the  Circuit  Court  the  bill  was  dis- 
missed.    Sharp  thereupon  brought  the  case  here  by  appeal. 

It  is  conceded  by  the  defendant  that  the  gas-heaters  manu- 
factured by  it  embody  the  invention  claimed  in  letters-patent 
issued  to  Lazear.  The  defence  relied  on  is  that  Lazear  "  was 
not  the  original  and  first  inventor  of  the  whole  or  any  substan- 
tial or  material  part  of  the  things  set  forth  and  claimed  as  new 
in  said  letters-patent,  but  that  prior  to  said  alleged  invention 
thereof  the  same  had  been  described  and  set  forth  in  the  fol- 
lowing specified  letters-patent  of  the  United  States,  and  known 
to  and  used  by  the  several  patentees  therein  named,  at  the 
places  of  their  respective  residences,  that  is  to  say :  No.  28,781, 
dated  June  19,  1860,  and  granted  to  William  F.  Shaw,  of  Bos- 
ton, Massachusetts;  No.  38,018,  dated  March  24,  1863,  and 
granted  to  James  M.  Dick,  of  Buffalo,  New  York;  and  Now 
66,911,  dated  July  16,  1867,  and  granted  to  D.  C.  Teller,  of 
Terre  Haute,  Indiana." 

Dick's  patent  was  not  introduced  in  evidence,  but  Shaw's 
and  Teller's  were. 

The  apparatus  described  in  the  Teller  patent  was  a  cylindri- 
cal vessel,  having  a  central  opening  in  the  bottom,  and  an 
annular  opening  around  the  central  opening,  and  a  series  of 
vertical  wires  or  rods  inserted  in  the  annular  bottom  that  inter- 
vened between  the  two  openings.  An  inverted  conical  deflec- 
tor was  suspended  in  the  central  space  from  above. 

The  claim  of  Teller's  patent  was  thus  stated :  — 

"  The  vertical  position  in  which  the  steaks  are  placed  over  the 
fire,  and  the  arrangement  of  the  vertical  rods  EE,  all  substantially 
enclosed  with  the  cap  C,  as  specified  for  the  purposes  in  the  specifi- 
cations." 
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It  is  clear  that  this  contrivance  did  not  anticipate  the  inven- 
tion of  Lazear.  It  had  no  V-shaped  trough,  filled  with  a  non- 
conducting substance,  nor  the  dripping-pan  referred  to  and 
claimed  in  his  letters-patent,  nor  anything  resembling  it.  It 
was  not  adapted  to  be  used  with  a  removable  wire  broiler,  and 
did  not  evenly  distribute  the  flame  along  two  sides  of  the 
steak.  In  short,  it  did  not  in  any  manner  embody  or  antici- 
pate the  first  and  third  claims  of  those  letters. 

The  Shaw  patent  shows  an  apparatus  for  broiling  or  roasting 
by  gas.  Its  character  is  thus  generally  described  by  the  in- 
ventor in  his  specification  :  — 

u  The  nature  of  my  invention  consists  in  the  arrangement  of  the 
steak-holder,  the  heating-chambers,  and  the  burner  or  burners.  Also 
in  the  arrangement  of  two  deflectors  in  the  heating-chamber,  and 
with  respect  to  the  burner  or  burners  and  the  steak-holder,  when 
arranged  as  specified.'9 

It  consisted  of  a  heating  or  broiling  chamber,  whose  front 
vertical  side  could  be  removed,  and  was  constructed  as  a  thin, 
hollow  box  attached  to  a  drip-pan  or  gravy-receiver.  Against 
and  alongside  the  inner  face  of  the  said  cover,  and  within  the 
heating-chamber,  a  steak-holder  was  placed,  composed  of  two 
wire  frames,  hinged  or  connected  together  at  or  near  one  edge 
of  each  and  furnished  with  handles.  When  a  steak  or  other 
food  was  to  be  cooked  in  the  apparatus,  it  was  placed  in  the 
steak-holder.  In  the  bottom  of  the  cooking-chamber  there  was 
a  long  opening  under  which  the  gas-burners  were  placed.  Over 
this  opening  was  arranged  an  inclined  deflec ting-plate,  which 
extended  across  the  heating-chamber  from  end  to  end. 

In  the  upper  part  of  the  heating-chamber,  and  over  the 
deflecting-plate  above  mentioned,  was  arranged  another  deflect- 
ing-plate.  By  means  of  thin  deflectors  and  the  arrangement  of 
the  steak-holder,  the  broiler-chamber  and  the  burners,  the  in- 
ventor claimed  to  be  able  to  obtain  a  more  equal  distribution  of 
the  heat  within  the  heating-chamber,  with  less  liability  of 
burning  the  steak  and  a  better  chance  of  collecting  the  gravy, 
than  when  the  steak-holder  was  placed  horizontally  over  the 
burners. 

The  claims  of  the  inventor  were  thus  stated :  — 
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"  I  claim  the  arrangement  of  the  steak-holder,  the  broiling-cham- 
ber, and  the  burner  or  burners. 

44  Also  the  arrangement  of  the.  two  deflectors  within  the  heating- 
chamber,  and  with  respect  to  the  burner  or  burners  and  the  steak- 
holder  when  arranged  as  specified. 

"  Also  the  combination  of  the  closed  air-chamber  or  space  in  the 
cover  with  the  steak-holder  and  heating-chamber  arranged  as 
specified. 

"Also  the  combination  of  the  vertical  side  or  cover  with  the 
steak-holder  and  drip-pan,  said  side  or  cover  having  a  closed  air- 
chamber  or  space,  as  specified  and  shown  in  drawings." 

It  requires  no  discussion  to  show  that  this  is  not  an  anticipa- 
tion of  the  Lazear  patent.  The  Shaw  patent  does  not  describe 
or  claim  what  is  shown  and  claimed  in  the  first  and  third 
claims  of  the  Lazear  patent. 

It  has  no  V-shaped  trough,  filled  with  plaster  of  Paris  or 
other  non-conductor  of  heat,  by  which  the  flame  is  divided  and 
the  grease  protected  from  burning. 

It  is  not  an  apparatus  for  dividing  the  flame  so  that  the 
sides  of  the  steak  may  be  equally  exposed  thereto,  and  the 
steak  thus  broiled  simultaneously  and  equally  on  both  sides. 
On  the  contrary,  the  flame  is  not  divided  at  all,  and  what- 
ever flame  reaches  the  side  of  the  steak  next  to  the  remova- 
ble vertical  cover,  does  so  by  impinging  against  the  upper 
deflectof,  and  then  passing  over  the  top  of  the  steak-holder 
and  descending  between  the  steak  and  the  removable  vertical 
cover. 

The  evidence  makes  it  clear  that  this  contrivance  is  not  ca- 
pable of  broiling  a  steak  equally  and  simultaneously  on  both 
sides,  the  lower  deflector  causing  the  lower  part  of  the  steak 
to  remain  raw  while  the  upper  part  is  burned,  and  the  side 
next  the  removable  vertical  cover  is  left  raw. 

We  can  find  nothing  in  this  invention  which  anticipates  the 
claims  of  the  Lazear  patent. 

To  sustain  the  averment  in  the  answer,  of  want  of  novelty 
in  the  apparatus  described  in  the  Lazear  patent,  the  defendant 
has  introduced  an  apparatus  called  Shaw's  Cooker,  which  he 
alleges  was  designed  and  manufactured  and  sold  by  Shaw  as 
earlv  as  1856. 
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This  consisted  of  to  upright  cylindrical  heating-chamber 
with  a  round  hole  in  the  bottom.  Under  this  hole  the  gas- 
burners  were  placed.  To  direct  the  flames  the  hole  was  par- 
tially filled  by  a  cone-shaped  disc,  which  filling  the  central 
portions  of  the  hole  left  an  annular  open  space  next  its  outer 
edge  through  which  the  flames  could  enter  the  heating-cham- 
ber. The  flames,  therefore,  entered  the  heating-chamber  in 
the  form  of  a  cylinder.  The  steak  or  other  meat  to  be  cooked 
was  suspended  from  hooks  fastened  to  the  cover  of  the  cooking- 
chamber. 

The  cone-shaped  disc  which  partially  occupied  the  opening 
in  the  bottom  of  the  cooking-chamber  was  filled  with  plaster 
of  Paris  and  hard-coal  ashes.  The  drip-pan  was  placed  over 
the  disc  on  legs  or  supports  which  allowed  a  passage  of  air 
under  the  drip-pan.  The  meats  were  suspended  over  the 
pan. 

This  apparatus  was  not  contrived  to  accomplish  the  ends 
which  Lazear's  letters-patent  had  in  view,  nor  was  it  an  equiva- 
lent of  his  apparatus.  Instead  of  dividing  the  volume  of  flame 
into  two  sheets,  by  which  a  steak  could  be  broiled  simul- 
taneously on  both  sides,  both  sides  being  equally  exposed  to 
the  flame  and  heat,  it  admitted  the  flames  to  the  cooking- 
chamber  in  the  form  of  a  hollow  cylinder.  The  steak,  there- 
fore, suspended  from  the  top  of  the  cooking-chamber  would 
not  be  equally  exposed  to  the  flame  and  heat.  The  edge  of 
the  steak  would  be  cooked  more  rapidly  than  the  other  por- 
tions. 

It  is  evident,  and  the  testimony  sustains  this  view,  that 
Shaw's  contrivance  was  a  gas  cooking-stove  for  cooking  food  of 
various  kinds,  —  particularly  joints  of  meat  and  fowls.  It  was 
not  specially  intended  or  adapted  for  cooking  steaks  in  the 
way  in  which  that  process  was  accomplished  by  Lazear's  appa- 
ratus. 

Nor  was  the  dripping-pan  contrived  to  secure  the  ends  for 
which  the  Lazear  patent  was  designed.  The  dripping-pan 
being  elevated  on  legs  or  supports  above  the  disc,  left  a  space 
underneath,  which  the  flames  would  fill,  and  thus  allow  the 
juices  of  the  meats  to  be  burned,  a  result  which  was  averted 
by  the  Lazear  patent.     That  left  no  space  between  the  drip- 
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pan  and  the  V-^baped  trough  filled  with  plaster  of  Paris  or 
other  non-conductor  of  heat.  The  fact  that  its  bottom  rested 
upon  the  plaster  of  Paris  protected  the  juices  of  the  meat  from 
the  action  of  the  flames. 

Upon  a  consideration  of  all  the  evidence  we  are  satisfied 
that  the  invention  of  Lazear  was  new  and  original,  and  had 
not  been  anticipated  by*  the  patents  of  Teller  or  Shaw,  or  the 
gas-stove  made  by  Shaw  in  1856. 

The  invention,  it  is  admitted,  has  been  infringed  by  the 
defendant.  The  evidence  places  its  utility  beyond  question. 
Being  novel  and  useful,  and  protected  by  the  letters-patent 
issued  to  Lazear,  the  defendant  should  account  to  the  complain- 
ant for  the  gains  and  profits  derived  by  it  from  the  infringe- 
ment of  the  Lazear  patent. 

As  the  Circuit  Court  dismissed  the  bill,  the  decree  must  be 

reversed  and  the  cause  remanded  for  further  proceedings  in 

conformity  with  this  opinion. 

So  ordered. 


Weightman*  v.  Clark. 

L  This  court  concurs  in  opinion  with  the  Supreme  Court  of  Illinois  that  sect.  6 
of  art  0  of  the  Constitution  of  that  State  of  1848  (infra,  p.  257)  imposes  a 
limitation  on  the  power  of  the  legislature  to  authorize  taxation  by  the 
municipal  corporations  or  the  political  subdivisions  of  the  State. 

%  A  congressional  township  is  by  the  laws  of  Illinois  merely  a  corporation  for 
school  purposes.  It  cannot,  therefore,  subscribe  for  stock  in  a  railroad 
company,  and  issue  its  bonds  in  payment,  nor  levy  a  tax  upon  persons  and 
property  within  its  jurisdiction,  to  aid  in  building  railroads. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Henry  Flanders  and  Mr.  E.  J.  0.  Walker  for  the  ap- 
pellants. 

Mr.  John  I.  Rinaker,  contra* 
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Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

By  the  Constitution  of  Illinois,  adopted  in  1848,  counties 
were  recognized  as  existing  political  subdivisions  of  the  State, 
and  the  General  Assembly  was  authorized  to  provide  by  a  gen- 
eral law  for  a  township  organization,  under  which  any  county 
might  come,  whenever  a  majority  of  the  voters  should,  at  any 
general  election,  so  determine.  Tf  a  county  did  adopt  a  town- 
ship organization,  the  management  of  its  fiscal  affairs  by  the 
county  court  might  be  dispensed  with,  and  the  business  of 
the  county  transacted  in  such  manner  as  the  General  Assembly 
should  provide.  Art.  7,  sect.  6.  Under  the  authority  of  this 
•  provision  of  the  Constitution,  an  act  was  passed  by  the  General 
Assembly  authorizing  such  an  organization,  by  which  townships 
could  be  established  and  made  bodies  corporate,  with  certain 
defined  governmental  powers.     Gross,  Stat.  1869,  p.  741.     • 

By  another  statute  each  congressional  township  in  the  State 
was  "established  a  township  for  school  purposes."  Id.,  p.  691. 
The  business  of  such  a  township  was  to  be  done  by  three 
trustees,  to  be  elected  from  time  to  time  by  the  legal  voters  of 
the  township,  and  who  were  made  "a  body  politic  and  corpo- 
rate, by  the  name  and  style  of  *  trustees  of  schools  of  town- 
ship  ,  range ,'  according  to  the  number."     The  powers 

of  these  trustees  related  exclusively  to  the  business  of  the  public 
schools  in  the  township.  They  had  authority  to  lay  off  the 
township  into  school  districts  and  apportion  the  school  funds, 
and  were  charged  with  certain  other  duties  connected  with 
Bchool  affairs  and  school  lands  within  their  jurisdiction.  They 
had  no  power  to  levy  taxes.  That  was  to  be  done  by  the  direc- 
tors of  the  several  school  districts  which  should  be  created. 

Art.  9,  sect.  5,  of  the  Constitution  of  1848  is  as  follows: — 

"The  corporate  authorities  of  counties,  townships,  school  dis- 
tricts, cities,  towns,  and  villages  may  be  vested  with  power  to 
assess  and  collect  taxes  for  corporate  purposes ;  such  taxes  to  be 
uniform  in  respect  to  persons  and  property  within  the  jurisdiction 
of  the  body  imposing  the  same.  And  the  General  Assembly  shall 
require  that  all  the  property  within  the  limits  of  municipal  corpora- 
tions, belonging  to  individuals,  shall  be  taxed  for  the  payment  of 
debts  contracted  under  authority  of  law." 
TOL.  xiii.  17 
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The  Illinois  Farmers'  Railroad  Company  was  incorporated 
Feb.  28,  1867,  and  by  an  amendment  to  its  charter,  passed 
April  15,  1869,  the  following  provisions  were  made :  — 

"Sect.  2.  It  shall  be  lawful  for  the  corporate  authorities  of  the 
towns,  townships,  cities,  and  counties  through  which  said  road  shall 
pass,  to  take  stock  in  the  said  company ;  and  shall  also  be  empow- 
ered to  make  assessments,  levy  taxes,  and  collect  the  same  in  the 
manner  in  which  the  said  several  towns,  townships,  cities,  and 
counties  assess  and  collect  taxes,  for  the  purpose  of  paying  the  said 
assessments  on  the  subscriptions  to  the  said  stock  or  the  interest 
accruing  thereon,  and  the  said  towns,  townships,  cities,  and  counties 
may  issue  bonds,  bearing  interest,  at  any  point  they  may  designate, 
either  within  or  without  the  State  of  Illinois,  at  a  rate  not  exceeding 
ten  per  cent  per  annum,  payable  annually  or  semi-annually,  as  they 
may  elect :  Provided,  that  the  said  townships,  cities,  or  towns 
shall  not  subscribe  to  the  stock  of  the  said  company  without 
submitting  the  said  proposed  subscription  to  a  vote  of  the  legal 
voters  of  their  respective  towns,  townships,  or  cities,  thirty  days' 
notice  of  which  shall  be  given,  elections  held  and  returns  made  as 
provided  by  the  general  election  laws  of  this  State:  And  provided 
further,  that  no  such  bonds  shall  issue,  nor  shall  any  interest  be 
payable  thereon  or  accrue,  until  said  road  is  completed  through  the 
said  town,  township,  city,  or  county :  And  provided  further,  that  the 
subscriptions  on  the  part  of  the  said  counties  shall  not  be  for  a  sum 
exceeding  two  thousand  dollars  per  mile  of  the  line  of  the  said  road 
in  the  said  counties. 

"  Sect.  3.  In  counties  not  under  township  organization  it  shall 
be  lawful  for  the  trustees  of  schools  to  make  subscriptions  for  their 
respective  townships,  and  issue  bonds  as  provided  in  the  preceding 
section ;  and  for  the  purpose  of  paying  the  said  subscriptions  or 
bonds,  or  the  interest  thereon,  shall  levy  a  tax,  not  exceeding  the 
rate  of  one  per  cent  per  annum,  upon  the  taxable  property  of  their 
respective  townships,  and  shall,  through  their  treasurer,  certify  the 
said  assessment  to  the  clerk  of  the  county  court  of  their  respective 
counties,  and  it  shall  be  the  duty  of  the  said  clerk  of  the  county 
court  to  carry  out  the  tax  so  assessed  upon  the  collector's  book ; 
mid  the  amount  so  raised  by  taxation  shall  remain  in  the  hands  of 
the  treasurer  of  the  proper  county,  and  shall  be  employed  by  him 
in  paying,  first,  the  interest  due  on  the  said  bonds,  and  then  the 
principal,  if  any  funds  shall  remain  in  his  hands,  and  for  no  other 
purpose." 
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The  county  of  Morgan,  through  which  the  road  of  this  com- 
pany passed,  was  not  under  township  organization,  and  on  the 
1st  of  February,  1870,  at  an  election  called,  the  voters  of  con- 
gressional township  No.  14  N.,  of  range  9  W.  of  the  third  prin- 
cipal meridian,  within  that  county,  voted  to  subscribe  to  the 
stock  of  the  company  in  accordance  with  the  provisions  of 
sect  3  of  the  amended  charter.  Upon  the  authority  of  this  vote 
the  trustees  of  schools  of  the  township  made  the  subscription 
and  issued  thirty-two  bonds  of  $1,000  each,  bearing  date  Oct.  1, 
1870,  to  make  the  required  payment.  These  bonds  were  after- 
wards registered  with  the  auditor  of  public  accounts,  and,  upon 
his  certificate  to  the  clerk  of  the  County  Court  of  Morgan 
County,  taxes  were  levied  on  the  taxable  property  in  the  town- 
ship to  meet  the  interest  as  it  fell  due.  In  this  way  the  interest 
for  the  years  1871, 1872, 1873,  and  1874  was  paid  ;  but  in  1875 
the  taxpayers  of  the  township  commenced  this  suit  in  a  State 
court  to  enjoin  any  further  taxation  to  meet  the  bonds,  on  the 
ground  that  there  was  no  authority  in  law  either  for  the  sub- 
scription or  the  issue  of  the  bonds.  That  suit  was  transferred 
by  the  bondholders  from  the  State  Court  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Illinois, 
where,  on  final  hearing,  the  prayer  of  the  taxpayers,  complain- 
ants, was  granted.  To  reverse  that  decree  this  appeal  was 
taken. 

It  is  clear  that  art.  9,  sect.  5,  of  the  Constitution  is  a  limita- 
tion on  the  power  of  the  legislature  to  authorize  taxation  by 
public  corporations  or  the  political  subdivisions  of  the  State. 
The  Supreme  Court  of  the  State  has  uniformly  so  decided. 
Johnson  v.  Campbell,  49  111.  316 ;  Harward  v.  St.  Clair  Drain- 
age Co.,  51  id.  180 ;  Madison  County  v.  People,  58  id.  456. 
The  same  court  also  decided,  in  Trustees,  £c.  v.  People  (63  id. 
299),  People  v.  Dupuyt  (71  id.  651),  and  People  v.  Trustees 
of  Schools  (78  id.  136),  that  statutes  substantially  like  the 
one  now  under  consideration  were  unconstitutional,  and  conse- 
quently void,  because  the  tax  required  was  not  for  a  corporate 
purpose.  It  is  conceded  that  if  these  decisions  are  to  be  fol- 
lowed the  judgment  below  was  right. 

The  first  of  these  cases  was  decided  at  the  January  Term, 
1872,  and  the  court  then  took  occasion  to  say  it  was  the  first 
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instance  in  which  the  right  of  the  trustees  of  schools  to  embark 
in  railroad  enterprises  had  been  brought  to  their  attention. 
The  law  then  under  consideration,  like  the  one  here,  was  not 
passed  until  1869 ;  and  we  infer  from  this  and  other  circum- 
stances that  such  legislation  had  not  been  common  in  the 
State  before  that  time.  The  decisions  since  on  the  same  ques- 
tion have  all  been  one  way ;  and  this  of  itself  would  make  it 
highly  improper  for  us  to  depart  from  them,  unless  they  were 
clearly  wrong.  As  a  rule,  we  treat  the  construction  which  the 
highest  court  of  a  State  has  given  a  statute  of  the  State  as 
part  of  the  statute  itself.  It  is  only  when,  by  giving  such 
construction  a  retroactive  effect,  it  will  invalidate  contracts 
which  in  our  opinion  were  lawfully  made,  that  we  disregard 
them.  Here,  however,  we  find  nothing  of  the  kind.  Taxa- 
tion by  municipal  or  public  corporations  must  be  for  a  cor- 
porate purpose.  It  is  not  always  easy  to  decide  whether  a 
certain  kind  of  tax  is  within  or  without  this  limitation ;  but 
we  think  it  may  be  safely  said  that,  as  a  general  rule,  a  cor- 
porate purpose  must  be  some  purpose  which  is  germane  to 
the  general  scope  of  the  object  for  which  the  corporation  was 
created.  Such  we  understand  to  be  the  effect  of  the  Illinois 
decisions  which  are  collected  and  commented  on  in  Hacked 
v.  Ottawa^  99  U.  S.  86.  A  congressional  township  is  one  of 
the  principal  subdivisions  which  Congress  has  provided  for  in 
the  survey  of  the  public  lands  of  the  United  States  for  the 
purposes  of  entry  and  sale.  It  is  not  necessarily  a  political 
subdivision  of  a  State  or  of  a  county.  When  Illinois  was 
admitted  into  the  Union,  section  numbered  sixteen  in  every 
surveyed  township,  or  its  equivalent,  if  the  section  had  before 
that  time  been  sold  or  otherwise  disposed  of,  was  granted  the 
State  "  for  the  use  of  the  inhabitants  of  such  township,  for  the 
use  of  schools."  8  Stat.  430,  c.  67,  sect.  6.  It  was  eminent! v 
proper,  therefore,  that  the  State  should  make  these  donations 
the  points  around  which  the  public-school  system  should  be 
organized.  Hence  the  congressional  or  original  surveyed  town- 
ships were  made  public  corporations  for  that  purpose,  and 
apparently  for  that  alone.  Taxation  for  school  purposes  only 
would  be  germane  to  such  corporations,  and  no  one  would  or 
could  reasonably  suppose  that  they  were  created  for  managing 
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the  general  affairs  of  a  political  subdivision  of  the  State.  As 
was  very  properly  said  in  People  v.  Trustees  of  Schools,  supra, 
"  their  crea  tion  is  purely  to  aid  in  the  great  scheme  of  ac- 
complislring  universal  education."  They  are  pre-eminently 
public-school  corporations,  and  in  the  absence  of  legislative 
power  under  the  Constitution  can  no  more  tax  the  people  to 
build  railroads  than  an  ordinary  school  district  or  an  incorpo- 
rated academy  can  use  its  funds  in  that  way.  A  railroad  may 
help  the  people  in  a  school  district,  but  it  can  hardly  be  said 
that  the  construction  of  a  railroad  is  a  school  purpose.  The 
existence  of  railroads  may  and  undoubtedly -will  make  schools 
more  necessary,  and  school  property  more  valuable ;  but  the 
construction  of  railroads  is  not  necessary  either  to  the  establish- 
ment or  maintenance  of  schools.  Railroads  are  the  effect  rather 
than  the  cause  of  schools. 

Congressional  townships  under  the  name  of  the  "  trustees  of 
schools  "  were  incorporated  for  "  school  purposes  "  only.  So 
the  act  of  incorporation  in  terms  declares.  Taxation,  by  the 
corporate  authorities,  therefore  on  persons  and  property  within 
the  jurisdiction  of  such  a  township,  to  build  railroads,  is  not  tax- 
ation for  a  corporate  purpose,  and  the  decree  below,  which  fol- 
lowed the  decisions  of  the  State  court,  was  consequently  right. 

Decree  affirmed* 
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1.  Where  it  is  shown  by  the  opening  statement  of  counsel  for  the  plaintiff  that  /S^-^S^/ 
the  contract  on  which  the  suit  is  brought  is  void,  as  being  either  in  viola-    #*&-  ^C*/<5 
tion  of  law  or  against  public  policy,  the  court  may  direct  the  jury  to  find  /&9~  £4 
a  verdict  for  the  defendant.  '         j£ 

8.  A  court  is,  in  the  due  administration  of  justice,  bound  to  refuse  its  aid  to  W  680 

enforce  such  a  contract,  although  its  invalidity  be  not  specially  pleaded.  JJ*     71 

&  A  consul-general  of  a  foreign  government,  residing  in  this  country,  entered  — ~~ 

into  a  contract,  whereby,  in  consideration  of  a  stipulated  percentage,  he 
agreed  to  use  his  influence  in  favor  of  a  manufacturing  company  here  with 
an  agent  of  that  government  sent  to  examine  and  report  in  regard  to  tho 
purchase  of  arms  for  it.  By  exerting  his  influence,  sales  of  arms  were 
made  by  the  company  to  that  government,  and  he  brought  suit  to  recover 
the  percentage.  Held,  that,  in  a  court  of  the  United  States,  there  can  bq 
no  recovery  on  the  contract 
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Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 

i 

Southern  District  of  New  York.  ! 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Theodore  W.  Dwight  and  Mr.  Richard  O*  Gorman  for  the 
plaintiff  in  error. 

Mr.  Edmund  Randolph  Robinson,  contra. 

Mb.  Justice  Field  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  the  sum  of  $136,000,  alleged  to 
be  due  to  the  plaintiff  upon  a  contract  with  the  defendant,  as 
commissions  on  the  sales  of  fire-arms  to  the  Turkish  govern- 
ment, effected  through  his  influence.  The  defendant  pleads 
the  general  issue.  At  the  time  the  transactions  occurred,  out 
of  which  this  action  has  arisen,  the  plaintiff  was  consul-general 
of  the  Ottoman  government  at  the  port  of  New  York.  The 
defendant  is  a  corporation,  created  under  the  laws  of  Connecti- 
cut. The  action  was  originally  commenced  in  the  Supreme 
Court  of  New  York,  and  on  motion  of  the  defendant,  was  re- 
moved to  the  Circuit  Court  of  the  United  States.  When  it 
was  called  for  trial,  and  the  jury  was  impanelled,  one  of  the 
plaintiff's  counsel,  as  preliminary  to  the  introduction  of  testi- 
mony, stated  to  the  court  and  jury  the  issues  in  the  case,  and 
the  facts  which  they  proposed  to  prove.  From  such  statement 
it  appeared  that  the  sales  for  which  commissions  were  claimed 
by  the  plaintiff  were  made  whilst  he  was  an  officer  of  the  Turk- 
ish government,  and  through  the  influence  which  he  exerted 
upon  its  agent  sent  to  this  country  to  examine  and  report  in 
regard  to  the  purchase  of  arms.  The  particulars  of  the  services 
rendered  will  be  more  fully  mentioned  hereafter.  It  is  suffi- 
cient now  to  say  that  the  defendant,  considering  that  the  facts 
which  the  plaintiff  proposed  to  prove  showed  that  the  contract 
was  void  as  being  corrupt  in  itself  and  prohibited  by  morality 
and  public  policy,  upon  which  no  recovery  could  be  had,  moved 
the  court  to  direct  the  jury  to  render  a  verdict  in  its  favor. 
The  court  thereupon  inquired  of  the  plaintiff's  counsel  if  they 
claimed  or  admitted  that  the  statements  which  had  been  made 
were  true,  to  which  they  replied  in  the  affirmative.  Argument 
was  then  had  upon  the  motion,  after  which  the  court  directed 
the  jury  to  find  a  verdict  for  the  defendant,  which  was  accord* 
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ingly  done.  Judgment  being  entered  upon  it,  the  case  was 
brought  to  this  court  for  review.  The  reversal  of  the  judgment 
is  sought  for  alleged  errors  of  the  court  below  in  three  par- 
ticulars :  — 

1st,  In  directing  a  verdict  for  the  defendant  upon  the  open- 
ing statement  of  the  plaintiff's  counsel ; 

2d,  In  holding  that  the  question  of  the  illegality  of  the  con- 
tract could  be  considered  in  the  case,  the  same  not  having  been 
specially  pleaded;  and, 

3d,  In  adjudging  that  the  contract  set  forth  in  the  opening 
statement  was  illegal  and  void. 

Each  of  these  grounds  will  be  carefully  examined. 

1.  Several  reasons  are  presented  against  the  power  of  the 
court  to  direct  a  verdict  upon  the  statement  of  the  facts  which 
the  plaintiff  proposed  to  prove,  that  might  be  more  properly 
urged  against  its  exercise  in  particular  cases.  The  power  of 
the  court  to  act  in  the  disposition  of  a  trial  upon  facts  conceded 
by  counsel  is  as  plain  as  its  power  to  act  upon  the  evidence 
produced.  The  question  in  either  case  must  be  whether  the 
facts  upon  which  it  is  called  to  instruct  the  jury  be  clearly 
established.  If  a  doubt  exists  as  to  the  statement  of  counsel, 
the  court  will  withhold  its  directions,  as  where  the  evidence  is 
conflicting,  and  leave  the  matter  to  the  determination  of  the 
jury. 

In  the  trial  of  a  cause  the  admissions  of  counsel,  as  to  mat- 
ters to  be  proved,  are  constantly  received  and  acted  upon. 
They  may  dispense  with  proof  of  facts  for  which  witnesses 
would  otherwise  be  called.  They  may  limit  the  demand  made 
or  the  set-off  claimed.  Indeed,  any  fact,  bearing  upon  the 
issues  involved,  admitted  by  counsel,  may  be  the  ground  of  the 
court's  procedure  equally  as  if  established  by  the  clearest  proof. 
And  if  in  the  progress  of  a  trial,  either  by  such  admission  or 
proof,  a  fact  is  developed  which  must  necessarily  put  an  end  to 
the  action,  the  court  may,  upon  its  own  motion,  or  that  of  coun- 
sel, act  upon  it  and  close  the  case.  If,  on  a  trial  for  a  homicide, 
to  take  an  illustration  suggested  by  counsel,  it  should  appear 
from  the  opening  statement  that  the  accused  had  been  par- 
doned for  the  offence  charged,  it  would  be  a  waste  of  time  to 
listen  to  the  evidence  of  his  original  criminality ;  for  if  estab- 
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lished  he  would  still  be  entitled  to  his  discharge  by  force  of  the 
pardon.  So  in  a  civil  action,  if  it  should  appear  from  the  open- 
ing statement  that  it  is  brought  to  obtain  compensation  for  acta 
which  the  law  denounces  as  corrupt  and  immoral,  or  declares 
to  be  criminal,  such  as  attempts  to  bribe  a  public  officer,  or  to 
evade  the  revenue  laws,  or  to  embezzle  the  public  funds,  the 
court  would  not  hesitate  to  close  the  case  without  delay.  Of 
course,  in  all  such  proceedings  nothing  should  be  taken,  without 
full  consideration,  against  the  party  making  the  statement  or 
admission.  He  should  be  allowed  to  explain  and  qualify  it,  so 
far  as  the  truth  will  permit ;  but  if,  with  such  explanation  and 
qualification,  it  should  clearly  appear  that  there  could  be  no 
recovery,  the  court  should  not  hesitate  to  so  declare  and  give 
such  direction  as  will  dispose  of  the  action. 

Here  there  were  no  unguarded  expressions  used,  nor  any 
ambiguous  statements  made.  The  opening  counsel  was  fully 
apprised  of  all  the  facts  out  of  which  his  client's  claim  origi- 
nated, and  seldom  was  a  case  opened  with  greater  fulness  of 
detail.  He  dwelt  upon  and  reiterated  the  statement  of  the  fact 
which  constituted  the  ground  of  the  court's  action  in  directing 
a  verdict  for  the  defendant,  namely,  that  it  was  Oscanyan's 
influence  alone  which  controlled  the  agent  of  the  Turkish  gov- 
ernment; and  for  the  use  of  that  influence  the  defendant  had 
agreed  to  give  the  compensation  demanded,  —  that  is  to  say, 
that  whilst  an  officer  of  the  Turkish  government  the  plaintiff 
had  stipulated  for  a  commission  on  contracts  obtained  from  it 
through  his  personal  influence  over  its  agent.  Had  the  case 
been  pending  in  a  court  of  some  of  the  States,  or  in  an  English 
court,  a  nonsuit  would  have  been  ordered,  if  the  facts  stated 
had  been  deemed  fatal  to  the  action.  Involuntary  nonsuits 
not  being  allowed  in  the  Federal  courts,  the  course  adopted  whs 
the  proper  proceeding.  The  difference  in  the  two  modes  is 
rather  a  matter  of  form  than  of  substance,  except  in  the.  case  of 
a  nonsuit  a  new  action  may  be  brought,  whereas  in  the  case  of 
a  verdict  the  action  is  ended,  unless  a  new  trial  be  granted 
either  upon  motion  or  upon  appeal. 

The  language  of  this  court  in  numerous  cases  is  in  accord* 
ance  with  these  views,  though  used  with  reference  to  directing 
a  verdict  after  evidence  is  received.     But,  as  already  stated, 
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it  cannot  make  any  difference  as  to  the  power  of  the  court, 
whether  the  facts  be  developed  by  the  evidence  or  be  admitted 
by  counsel.  In  Merchants9  Bank  v.  State  Bank  it  appeared, 
that,  upon  the  evidence  on  behalf  of  the  plaintiff  being  closed 
the  defendant's  counsel  moved  the  court  below  to  instruct  the 
jury  that  it  was  not  sufficient  to  enable  them  to  find  a  verdict 
for  the  plaintiff.  The  instruction  was  given,  and  the  jury  found 
for  the  defendant.  The  case  being  brought  here  on  writ  of 
error,  this  court  said,  speaking  through  Mr.  Justice  Swayne: 
u  According  to  the  settled  practice  in  the  courts  of  the  United 
States,  it  was  proper  to  give  the  instruction,  if  it  were  clear  the 
plaintiff  could  not  recover.  It  would  have  been  idle  to  proceed 
further  when  such  must  be  the  inevitable  result.  The  practice 
is  a  wise  one ;  it  saves  time  and  costs ;  it  gives  the  certainty  of 
applied  science  to  the  results  of  judicial  investigation ;  it  draws 
clearly  the  line  which  separates  the  provinces  of  the  judge  and 
jury,  and  fixes  where  it  belongs  the  responsibility  which  should 
be  assumed  by  the  court."     10  Wall.  604,  637. 

In  Pleasants  v.  Fant,  this  court,  speaking  of  a  case  where 
the  evidence  was  insufficient  to  justify  a  verdict,  and  where  it 
would  be  the  duty  of  the  court  below  to  set  it  aside  and  grant 
a  new  trial,  said,  speaking  through  Mr.  Justice  Miller :  "  Must 
the  court  go  through  the  idle  ceremony  in  such  a  case  of  sub- 
mitting to  the  jury  the  testimony  on  which  plaintiff  relies, 
when  it  is  clear  to  the  judicial  mind  that  if  the  jury  should  find 
a  verdict  in  favor  of  plaintiff,  that  verdict  would  be  set  aside 
and  a  new  trial  had  ?  Such  a  proposition  is  absurd,  and  ac- 
cordingly we  hold  the  true  principle  to  be  that  if  the  court  is 
satisfied  that,  conceding  all  the  inferences  which  the  jury  could 
justifiably  draw  from  the  testimony,  the  evidence  is  insufficient 
to  warrant  a  verdict  for  the  plaintiff,  the  court  should  say  so  to 
the  jury."     22  Wall.  116,  122. 

In  Railroad  Company  v.  Fraloff  it  was  claimed  by  the  com- 
pany that  the  court  below  erred  in  not  giving  a  peremptory 
instruction  for  a  verdict  in  its  favor.  But  this  court,  whilst 
holding  the  position  untenable,  said,  speaking  through  Mr. 
J  as  t  ice  Harlan :  "  Had  there  been  no  serious  controversy 
about  the  facts,  and  had  the  law,  upon  the  undisputed  evi- 
dence, precluded    any   recovery   whatever  against   the   com- 
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pany,  such  an  instruction  would  have  been  proper."  100 
U.  S.  24,  26. 

Indeed,  there  can  be,  at  this  day,  no  serious  doubt  that  the 
court  may  at  any  time  direct  a  verdict  when  the  facts  are  un- 
disputed, and  that  the  jury  should  follow  such  direction.  The 
maxim  that  questions  of  fact  are  to  be  submitted  to  the  jury, 
and  not  to  be  determined  by  the  court,  is  not  violated  by  this 
proceeding  any  more  than  by  a  nonsuit  in  a  State  court  where 
the  plaintiff  fails  to  make  out  his  case.  The  intervention  of 
the  jury  is  required  only  where  some  question  of  fact  is  con- 
troverted. 

Our  conclusion,  therefore,  is  that  the  first  position  of  the 
plaintiff  is  not  well  taken. 

The  suggestion  in  the  argument,  that  the  counsel  who  made 
the  opening  had  been  called  into  the  case  only  two  days  before 
the  trial,  and  was  not,  therefore,  fully  prepared  to  open  it,  does 
not  merit  consideration.  In  the  first  place,  the  record  does  not 
show  that  any  application  was  made  to  the  court  for  a  post- 
ponement of  the  trial  on  that  ground ;  in  the  second  place,  two 
days  ought  to  have  been  ample  time  for  the  counsel  to  acquaint 
himself  with  the  essential  facts  of  the  case ;  and  in  the  third 
place,  no  new  fact  is  even  now  mentioned  that  would  have  ma- 
terially changed  his  statement. 

2.  The  position  of  the  plaintiff  that  the  illegality  of  the 
contract  in  suit  cannot  be  noticed,  because  not  affirmatively 
pleaded,  does  not  strike  us  as  having  much  weight.  We  should 
hardly  deem  it  worthy  of  serious  consideration  had  it  not  been 
earnestly  pressed  upon  our  attention  by  learned  counsel.  The 
theory  upon  which  the  action  proceeds  is  that  the  plaintiff  has 
a  contract,  valid  in  law,  for  certain  services.  Whatever  shows 
the  invalidity  of  the  contract,  shows  that  in  fact  no  such  con- 
tract as  alleged  ever  existed.  The  general  denial  under  the 
Code  of  Procedure  of  New  York,  or  the  general  issue  at  com- 
mon law,  is,  therefore,  sustained  by  proof  of  the  invalidity  of 
the  transaction  which  is  designated  in  the  complaint  or  decla- 
ration as  a  contract. 

Whilst,  however,  at  the  common  law,  under  the  general  issue 
in  assumpsit,  it  was  always  admissible  to  give  in  evidence  any 
matter  which  showed  that  the  plaintiff  never  had  a  valid  cause 
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of  action,  in  practice  many  other  matters  were  allowed  under 
that  plea,  such  as  went  to  the  discharge  of  the  original  cause  of 
action,  and  showed  that  none  subsisted  at  the  commencement 
of  the  suit,  —  such  as  payment,  release,  accord  and  satisfaction, 
and  a  former  recovery,  and  excuses  for  non-performance  of  the 
contract ;  and  also  that  it  had  become  impossible  or  illegal  to 
perform  it.  1  Chitty,  Pleading,  493;  Craig  v.  The  State  of 
Missouri,  4  Pet.  410-426 ;  JSdson  v.*  Weston,  7  Cow.  (N.  Y.) 
278 ;  Young  v.  Rummell,  2  Hill  (N.  Y.),  478.  It  followed  that 
there  were  many  surprises  at  the  trial  by  defences  which  the 
plaintiff  was  not  prepared  to  meet.  The  English  courts,  under 
the  authority  of  an  act  of  Parliament  passed  in  the  reign  of 
William  IV.,  adopted  rules  which,  to  some  extent,  corrected 
the  evils  arising  from  this  practice  of  allowing  defences  under 
the  general  issue  which  did  not  go  directly  to  the  validity  of  the 
original  cause  of  action.  And  the  Code  of  Procedure  of  New 
York  did  away  entirely  with  the  practice  in  that  State,  and  re- 
quired parties  relying  upon  anything  which,  admitting  the  orig- 
inal existence  of  the  cause  of  action,  went  to  show  its  discharge, 
—  such  as  a  release  or  payment,  or  other  matter,  —  to  plead  it 
specially,  in  order  that  the  plaintiff  might  be  apprised  of  the . 
grounds  of  defence  to  the  action.  We  do  not  understand  that 
the  code  makes  any  other  change  in  the  matters  admissible 
under  the  general  denial. 

But  if  we  are  mistaken  in  this  view  of  the  system  of  proced- 
ure adopted  in  New  York,  and  of  the  defences  admissible  ac- 
cording to  it  under  a  general  denial  in  an  action  upon  a  contract, 
our  conclusion  would  not  be  changed  in  the  present  case.  Here 
the  action  is  upon  a  contract  which,  according  to  the  view  of 
the  judge  who  tried  the  case,  was  a  corrupt  one,  forbidden  by 
morality  and  public  policy.  We  shall  hereafter  examine  into 
the  correctness  of  this  view.  Assuming  for  the  present  that  it 
was  a  sound  one,  the  objection  to  a  recovery  could  not  be  obvi- 
ated or  waived  by  any  system  of  pleading,  or  even  by  the  ex- 
press stipulation  of  the  parties.  It  was  one  which  the  court 
itself  was  bound  to  raise  in  the  interest  of  the  due  administra- 
tion of  justice.  The  court  will  not  listen  to '  claims  founded 
upon  services  rendered  in  violation  of  common  decency,  public 
morality,  or  the  law.     History  furnishes  instances  of  robbery, 
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arson,  and  other  crimes  committed  for  hire.  If,  after  receiving 
a  pardon,  or  suffering  the  punishment  imposed  upon  him,  the 
culprit  should  sue  the  instigator  of  the  crime  for  the  promised 
reward,  —  if  we  may  suppose  that  audacity  could  go  so  far,  — 
the  court  would  not  hesitate  a  moment  in  dismissing  his  case 
and  sending  him  from  its  presence,  whatever  might  be  the  char- 
acter of  the  defence.  It  would  not  be  restrained  by  defects  of 
pleading,  nor,  indeed,  could  it  be  by  the  defendant's  waiver,  if 
we  may  suppose  that  in  such  a  matter  it  would  be  offered. 
What  is  so  obvious  in  a  case  of  such  aggravated  criminality  as 
the  one  supposed,  is  equally  true  in  all  cases  where  the  services 
for  which  compensation  is  claimed  are  forbidden  by  law,  or  con- 
demned by  public  decency  or  morality. 

This  doctrine  was  applied  in  Coppell  v.  Hall,  reported  in 
7th  Wallace.  In  that  case  Coppell  was  the  acting  British 
consul  in  New  Orleans,  and  during  the  late  civil  war  entered 
into  a  contract  with  one  Hall,  by  which  the  latter  agreed 
to  furnish  him  with  sundry  bales  of  cotton,  which  he  was  to 
cause  to  be  protected  from  seizure  by  our  forces  and  trans- 
ported to  New  Orleans,  and  there  disposed  of  to  the  best 
advantage,  he  to  receive  one-third  of  the  profits  for  his  compen- 
sation. For  breach  of  this  contract  he  sued  Hall,  who  set  up 
that  the  contract  was  against  public  policy  and  void,  and  also  a 
reconventional  demand  or  counterclaim  for  damages  for  a  breach 
of  the  contract  by  Coppell.  On  the  trial,  the  court  below, 
among  other  things,  instructed  the  jury  that  if  the  contract  was 
illegal,  the  illegality  had  been  waived  by  the  reconventional  de- 
mand of  the  defendant ;  but  this  court  said,  speaking  through 
Mr.  Justice  Swayne,  that  the  instruction  "  was  founded  upon  a 
misconception  of  the  law.  In  such  cases,"  he  added,  "  there 
can  be  no  waiver.  The  defence  is  allowed,  not  for  the  sake  of 
the  defendant,  but  of  the  law  itself.  The  principle  is  indis- 
pensable to  the  purity  of  its  administration.  It  will  not  enforce 
what  it  has  forbidden  and  denounced.  The  maxim,  ex  dolo 
malo  non  oritur  actio*  is  limited  by  no  such  qualification.  The 
proposition  to  the  contrary  strikes  us  as  hardly  worthy  of  sen* 
ous  refutation.  Whenever  the  illegality  appears,  whether  the 
evidence  comes  from  one  side  or  the  other,  the  disclosure  is 
fatal  to  the  case.     No  consent  of  the  defendant  can  neutralize 
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its  effect.  A  stipulation  in  the  most  solemn  form  to  waive  the 
objection  would  be  tainted  with  the  vice  of  the  original  con- 
tract, and  void  for  the  same  reasons.  Wherever  the  contami- 
nation reaches  it  destroys.  The  principle  to  be  extracted  from 
all  the  cases  is,  that  the  law  will  not  lend  its  support  to  a  claim 
founded  upon  its  violation."  See  also  Holman  v.  Johnson, 
1  Cowp.  341. 

Approving  of  the  doctrine  so  well  expressed  in  this  citation, 
our  conclusion  is,  that  the  second  position  of  the  plaintiff  is  not 
well  taken. 

8.  We  are  brought,  then,  to  the  consideration  of  the  contract 
upon  which  the  action  is  founded.  This  is  given  in  the  open- 
ing statement  of  the  plaintiff,  with  full  particulars  of  the  ser- 
vices rendered.  We  need  only  repeat  its  essential  portions.  As 
already  mentioned,  he  was,  at  the  time,  consul-general  of  the 
Ottoman  government  at  the  port  of  New  York.  For  many 
years  previously  to  1869  he  had  resided  in  the  United  States, 
and  was  familiar  with  our  language.  In  that  year  the  Turkish 
government  sent  Rustem  Bey,  an  officer  of  high  rank  in  its 
service,  to  the  United  States  to  examine  and  report  in  regard 
to  the  purchase  of  arms  and  machinery  for  its  use.  He  was  a 
friend  of  the  plaintiff ;  had  known  him  many  years,  and  their 
relations  were  intimate.  On  his  arrival  in  this  country  he 
made  the  plaintiff's  office  his  headquarters,  and  there  all  his  in- 
terviews and  negotiations  with  the  manufacturers  of  arms  were 
had,  and,  as  he  did  not  speak  English,  these  interviews  and 
negotiations  were  conducted  through  the  plaintiff.  The  manu- 
facturers soon  became  aware  of  the  relation  of  the  men  to  each 
other,  and  accordingly  opened  a  correspondence  with  the  plain- 
tiff, or  waited  upon  him,  to  secure  his  influence  with  the  Bey 
in  presenting  their  arms.  Among  others,  Winchester,  the 
president  of  the  Winchester  Repeating  Arms  Company,  of  Con- 
necticut, the  defendant  here,  sought  an  introduction  to  him, 
and  the  scene  is  thus  narrated :  "  Said  Mr.  Winchester  to  Os- 
canyan, *  Will  you  be  kind  enough  to  call  the  attention  of 
Rustem  Bey  to  my  repeating  rifle?'  'Well,'  said  Oscanyan, 
4  Mr.  Winchester,  I  am  receiving  commissions  from  all  parties 
for  that  favor,  and  I  expect  commissions  for  my  services,  and 
that  is  one  of  the  ways  by  which  I  make  my  livelihood ;  if 
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gun,  the  Turkish  government  would  have  ordered  them  directly 
from  the  United  States  government.  It  was  that  reason,  said 
Oscanyan,  which  u  weighed  on  my  mind  "  to^persuade  the  Bey 
to  condemn  the  gun. 

In  February,  1870,  the  Bey  received  fresh  instructions  to 
inquire  into  and  report  upon  the  price  of  twenty  thousand 
repeating  arms,  and  to  send  fresh  samples.  Oscanyan  soon 
learned  of  this  and  immediately  telegraphed  for  Winchester, 
who  arrived  at  his  office  on  the  following  day,  when  Oscanyan 
informed  him  that  he  had  got  an  order  for  twenty  thousand 
guns,  or  an  inquiry  for  the  price  of  twenty  thousand,  and 
thought  he  could  get  an  order  for  one  hundred  thousand.  He 
then  called  Winchester's  attention  to  an  objection  raised  by  the 
Bey  relating  to  the  spring  of  the  magazine  of  the  rifle,  and  ad- 
vised him  to  meet  it ;  and  this  advice  was  acted  upon.  Soon 
afterwards  Winchester,  as  president  of  the  company,  put  in 
writing  his  agreement  with  Oscanyan,  to  give  ten  per  cent 
upon  all  sales  of  arms  of  the  company  made  to  or  by  the  latter 
to  the  Ottoman  government,  provided  that  such  sales  were  made 
at  prices  and  upon  terms  having  his  approval.  This  was  dated 
on  the  4th  of  March,  1870.  On  the  following  day  a  box  of 
fresh  samples  was  forwarded  to  the  Turkish  minister  of  ord- 
nance at  Constantinople,  and,  after  a  delay  of  some  months  for 
the  receipt  of  the  cartridges,  a  trial  of  them  was  had  with  a 
favorable  result.  Written  contracts  between  the  defendant  and 
the  Turkish  government  followed ;  one  made  Nov.  9,  1870,  for 
arms  to  the  amount  of  $520,000,  and  another  made  Aug.  19, 
1871,  for  arms  to  the  amount  of  $840,000. 

The  plaintiff  claims  that  these  contracts  were  procured 
through  the  recommendations  which  by  his  influence  were 
made  by  Rustem  Bey.  His  counsel  stated  this  in  his  opening, 
and  declared  that  no  other  person  had  possessed  any  influence 
in  effecting  the  sales.  It  is  for  the  use  of  this  influence  that 
the  contract  in  suit  was  made  and  compensation  is  now  de- 
manded. The  question  then  arises,  Is  this  contract  one  which 
the  court  will  enforce  ?  We  have  no  hesitation  in  answering 
it  in  the  negative.  The  contract  was  a  corrupt  one,  —  corrupt 
in  its  origin  and  corrupting  in  its  tendencies.  The  services 
stipulated  and  rendered  were  prohibited  b\   considerations  of 
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from  the  line  of  duty.  The  members  of  Parliament  in  Eng- 
land receive  no  pay  for  their  services,  and  the  expenses  of  many 
official  positions,  in  this  and  other  countries,  exceed  the  com- 
pensation allowed  to  the  incumbents ;  but  this  circumstance 
would  not  excuse  much  less  justify  them  in  sacrificing  the 
public  interests  for  individual  gains  or  profits.  All  such  posi- 
tions are  trusts  to  be  exercised  from  considerations  of  duty 
and  for  the  public  good.  Whenever  other  considerations  are 
allowed  to  intervene  and  control  their  exercise,  the  trust  is 
perverted  and  the  community  suffers.  The  plaintiff,  it  is  true, 
was  not  the  purchasing  agent  of  the  Turkish  government,  but 
he  was  its  honored  officer,  upon  whose  fidelity  to  its  interests  it 
had  a  right  to  rely  in  any  advice  which  he  might  give  to  its 
agent.  But  so  far  from  justifying  this  confidence,  the  only 
motive  upon  which  he  appears  to  have  acted  was  the  hope  of 
gain  to  himself  by  high  commissions  on  the  sales  effected.  As 
justly  remarked  by  the  judge  who  tried  the  case,  the  benefits 
which  would  inure  to  the  government  of  which  he  was  the 
commercial  representative,  do  not  seem  to  have  entered  into 
the  considerations  which  influenced  his  mind. 

But,  independently  of  the  official  relation  of  the  plaintiff  to 
his  government,  the  personal  influence  which  he  stipulated  to 
exert  upon  another  officer  of  that  government  was  not  the  sub- 
ject of  bargain  and  sale.  Personal  influence  to  be  exercised 
over  an  officer  of  government  in  the  procurement  of  contracts, 
as  justly  observed  by  counsel,  is  not  a  vendible  article  in  our 
system  of  laws  and  morals,  and  the  courts  of  the  United  States 
will  not  lend  their  aid  to  the  vendor  to  collect  the  price  of  the 
article.  Numerous  adjudications  to  this  effect  are  found  in  the 
State  and  Federal  courts.  This  is  true  when  the  vendor  holds 
no  official  relations  with  the  government,  though  the  turpitude 
of  the  transaction  becomes  more  glaring  when  he  is  also  its 
officer. 

In  Tool  Company  v.  Norris^  reported  in  the  2d  of  Wallace, 
this  court  held  that  an  agreement  for  compensation  to  procure 
a  contract  with  the  government  to  furnish  it  with  supplies  was 
against  public  policy  and  could  not  be  enforced.  That  was  a 
case  where  the  compensation  was  made  contingent  upon  suc- 
cess in  procuring  the  contract,  and,  as  we  shall  hereafter  show, 
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should  be  distinguished  from  agreements  for  serrices  in  pre- 
senting information  on  the  subject  for  the  consideration  of  the 
government.     It  was  a  case  where  nothing  was  to  be  paid  if  no 
contract  was  obtained,  and  if  obtained  the  compensation  was 
to  be  proportionate  to  its  extent.     In  deciding  the  case  the 
court  said :   "  Considerations  as  to  the  most  efficient  and  eco- 
nomical mode  of  meeting  the  public  wants  should  alone  control 
in  this  respect  the  action  of  every  department  of  government. 
No  other  consideration  can  lawfully  enter  into  the  transaction,  so 
far  as  the  government  is  concerned.     Such  is  the  rule  of  public 
policy,  and  whatever  tends  to  introduce  any  other  elements  into 
the  transaction  is  against  public  policy.     That  agreements  like 
the  one  under  consideration  have  this  tendency  is  manifest. 
They  tend  to  introduce  personal  solicitation  and  personal  in- 
fluence as  elements  in  the  procurement  of  contracts,  and  thus 
directly  lead  to  inefficiency  in  the  public  service  and  to  un- 
necessary expenditures  of  the  public  funds.  .  .  .   All  agree- 
ments  for   pecuniary   considerations   to   control  the  business 
operations  of  the  government  or  the  regular  administration  of 
justice,  or  the  appointments  to  public  offices,  or  the  ordinary 
course  of  legislation,  are  void  as  against  public  policy,  without 
reference  to  the  question  whether  improper  means  are  contem- 
plated or  used  in  their  execution.    The  law  looks  to  the  general 
tendency  of  such  agreements,  and  it  closes  the  door  to  tempta- 
tion by  refusing  them  recognition  in  any  of  the  courts  of  the 
country." 

In  this  case  the  doctrine  of  the  court  in  Marshall  v.  Bal- 
timore $  Ohio  Railroad  Co.,  reported  in  16th  Howard,  was 
emphasized.  There  compensation  was  claimed  by  the  plaintiff 
for  services  rendered  in  procuring  the  passage  of  a  law  by  the 
legislature  of  Virginia,  upon  a  contract  that  if  the  law  was  not 
passed,  or,  if  passed,  was  not  accepted  and  adopted  or  used  by 
the  stockholders,  no  compensation  should  be  allowed.  It  was 
held  that  the  contract  was  void  as  against  public  policy.  The 
court,  speaking  through  Mr.  Justice  Grier,  said:  u Bribes  in 
the  shape  of  high  contingent  compensation  must  necessarily 
lead  to  the  use  of  improper  means  and  the  exercise  of  undue 
influence.  Their  necessary  consequence  is  the  demoralization 
of  the  agent  who  covenants  for  them ;  he  is  soon  brought  to 
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believe  that  any  means  which  will  produce  so  beneficial  a 
result  to  himself  are  '  proper  means; '  and  that  a  share  of  these 
profits  may  have  the  same  effect  of  quickening  the  perceptions 
and  warming  the  zeal  of  influential  or  '  careless '  members  in 
favor  of  his  bill."  See  also  Wood  v.  McCann,  6  Dana  (Ky.), 
866 ;  Mills  v.  Mais,  40  N.  Y.  543. 

In  Trut  v.  Child,  reported  in  21st  of  Wallace,  the  distinction 
is  drawn  between  the  use  of  personal  influence  to  secure  legis- 
lation, and  legitimate  professional  services  in  making  the  legis- 
lature acquainted  with  the  merits  of  the  measures  desired. 
Whilst  the  former  is  condemned,  the  latter  are,  within  cer- 
tain limits,  regarded  as  appropriate  subjects  for  compensation. 
There  the  defendant  had  employed  the  plaintiff  to  get  a  bill 
passed  by  Congress  for  an  appropriation  to  pay  a  claim  against 
the  United  States.  It  was  considered  by  the  court  to  have 
been  a  contract  for  lobby  services,  and  adjudged  void  as  against 
public  policy.  Other  similar  cases  were  mentioned  by  the 
court,  and,  after  observing  that  in  all  of  them  the  contract  was 
held  to  be  against  public  policy  and  void,  it  added,  speaking 
through  Mr.  Justice  Swayne:  "We  entertain  no  doubt  that 
in  such  cases,  as  under  all  other  circumstances,  an  agreement, 
express  or  implied,  for  purely  professional  services  is  valid. 
Within  this  category  are  included  drafting  the  petition  to  set 
forth  the  claim,  attending  to  the  taking  of  testimony,  collecting 
facts,  preparing  arguments,  and  submitting  them,  orally  or  in 
writing,  to  a  committee  or  other  proper  authority,  and  other 
services  of  like  character.  All  these  things  are  intended  to 
reach  only  the  reason  of  those  sought  to  be  influenced.  They 
rest  on  the  same  principle  of  ethics  as  professional  services 
rendered  in  a  court  of  justice,  and  are  no  more  exceptionable. 
But  such  services  are  separated  by  a  broad  line  of  demarcation 
from  personal  solicitation,  and  the  other  means  and  appliances 
which  the  correspondence  shows  were  resorted  to  in  this  case." 

So,  too,  with  reference  to  furnishing  the  government  with 
arms  or  supplies  of  any  kind.  It  is  legitimate  to  lay  before 
the  officers  authorized  to  contract,  all  such  information  as  may 
apprise  them  of  the  character  and  value  of  the  articles  offered, 
and  enable  them  to  act  for  the  best  interests  of  the  country. 
And  for  such  services  compensation  may  be  had  as  for  similar 
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services  with  private  parties,  either  upon  a  quantum  meruit,  or, 
where  a  sale  is  effected,  by  the  ordinary  brokerage  commission. 
And  here  it  may  be  observed,  in  answer  to  some  authorities 
cited,  that  the  percentage  allowed  by  established  custom  of 
commission  merchants  and  brokers,  though  dependent  upon 
sales  made,  is  not  regarded  as  contingent  compensation  in  the 
obnoxious  sense  of  that  term,  which  has  been  so  often  the  sub- 
ject of  animadversion  by  this  court,  as  suggesting  the  use  of 
sinister  or  corrupt  means  for  accomplishing  a  desired  end. 
They  are  the  rates  established  by  merchants  for  legitimate 
services  in  the  regular  course  of  business.  But  where,  instead 
of  placing  before  the  officers  of  the  government  the  informa- 
tion which  should  properly  guide  their  judgments,  personal 
influence  is  the  means  used  to  secure  the  sales,  and  is  allowed 
to  prevail,  the  public  good  is  lost  sight  of,  unnecessary  expendi- 
tures are  incurred,  and,  generally,  defective  supplies  are  ob- 
tained, producing  inefficiency  in  the  public  service. 

In  Meguire  v.  Corwine,  decided  at  the  last  term,  the  doctrine 
of  the  above  cases  was  approved.  There  an  agreement  to  pay 
the  plaintiff  —  in  consideration  of  his  appointment  as  govern- 
ment counsel  —  one-half  the  fees  he  mighty  recover,  was  ad- 
judged invalid.  Transactions  of  the  kind  were  declared  to  be 
'*  an  unmixed  evil ; "  and  the  court  said  that  whether  forbidden 
by  statute  or  condemned  by  public  policy,  "  no  legal  right  can 
spring  from  such  a  source."     101  U.  S.  108,  111. 

In  the  present  case  there  is  no  feature  that  relieves  the-  con- 
tract which  the  plaintiff  seeks  to  enforce  from  the  condemna- 
tion pronounced  in  the  several  cases  cited.  It  is  the  naked 
case  of  one  officer  of  a  government,  to  secure  its  purchase  of 
arms,  selling  his  influence  with  another  officer  in  consideration 
of  a  commission  on  the  amount  of  the  purchase.  The  courts 
of  the  United  States  will  not  lend  their  aid  to  collect  compensa- 
tion for  services  of  this  nature  ;  nor  does  it  make  any  difference 
that  the  Turkish  government  did  not  object  to  the  plaintiffs 
taking  commission  on  such  contracts,  which  counsel  contended 
we  must  consider  as  admitted  'together  with  the  rest  of  the 
opening  statement.  We  may  doubt  whether  we  are  compelled 
to  take  as  correct,  with  the  facts  mentioned  touching  the  con- 
tract in  court,  his  statement  of  the  law  or  customs  of  other 
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countries.  But  admitting  this  to  be  otherwise,  and  that  the 
Turkish  government  was  willing  that  its  officers  should  be 
allowed  to  take  commissions  on  contracts  obtained  for  it  by 
their  influence,  that  is  no  reason  why  the  courts  of  the  United 
States  should  enforce  them.  Contracts  permissible  by  other 
countries  are  not  enforceable  in  our  courts,  if  they  contravene 
our  laws,  our  morality,  or  our  policy.  The  contract  in  suit 
was  made  in  this  country,  and  its  validity  must  be  determined 
by  our  laws.  But  had  it  been  made  in  Turkey,  and  were  it 
valid  there,  it  would  meet  with  the  same  reprobation  when 
brought  before  our  courts  for  enforcement. 

The  general  rule  undoubtedly  is  that  the  validity  of  a  con- 
tract is  to  be  decided  by  the  law  of  the  place  where  it  is  made, 
unless  it  is  to  be  performed  in  another  country ;  but  to  this,  as 
to  all  general  rules,  there  are  exceptions,  and  among  these 
Story  mentions  contracts  made  in  a  foreign  country  to  promote 
or  reward  the  commission  of  crime,  to  corrupt  or  evade  the 
due  administration  of  justice,  to  cheat  public  agents,  or  to 
affect  the  public  rights,  and  other  contracts  which  in  their  na- 
ture are  founded  in  moral  turpitude,  and  are  inconsistent  with 
the  good  order  and  solid  interest  of  society.  "  All  such  con- 
tracts," he  adds,  "  even  although  they  might  be  held  valid  in 
a  country  where  they  are  made,  would  be  held  void  elsewhere, 
or  at  least  ought  to  be,  if  the  dictates  of  Christian  morality, 
or  even  of  natural  justice,  are  allowed  to  have  their  due  force 
and  influence  in  the  administration  of  international  jurispru- 
dence."    Story,  Conflict  of  Laws,  sect.  258. 

Among  such  obnoxious  contracts  must  be  included  all  such 
as  have  for  their  object  the  control  of  public  agents  by  con- 
siderations conflicting  with  their  duty  and  fidelity  to  their 
principals.  A  contract  to  bribe  or  corruptly  influence  officers 
of  a  foreign  government  will  not  be  enforced  in  the  courts  of 
this  country,  —  not  from  any  consideration  of  the  interests  of 
that  government  or  any  regard  for  its  policy,  but  from  the  in- 
herent viciousness  of  the  transaction,  its  repugnance  to  our 
morality,  and  the  pernicious  effect  which  its  enforcement  by 
our  courts  would  have  upon  our  people.  Hope  v.  Hope^  8  De 
G.,  M.  &  G.  731  ;    Watson  v.  Murray,  23  N.  J.  Eq.  257. 

In  any  view  of  the  contract  here,  whether  it  would  be  valid 
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or  invalid  according  to  Turkish  law  and  customs,  it  is  intrinsi- 
cally so  vicious  in  its  character  and  tendency,  and  so  repug- 
nant to  all  our  notions  of  right  and  morality,  that  it  can  have 
no  countenance  in  the  courts  of  the  United  States. 

Our  conclusion,  therefore,  is  that  the  third  position  of  the 
plaintiff  is  not  well  taken. 

It  follows  that  the  judgment  of   the  court  below  must  be 

affirmed ;  and  it  is 

So  ordered. 


Bondurant,  Tutrix,  v.  Watson. 

The  only  paper  purporting  to  be  the  writ  of  error  in  this  case  is  in  the  name, 
and  bears  the  teste,  of  the  Chief  Justice  of  the  Supreme  Court  of  Louisiana, 
and  is  signed  by  the  clerk  and  sealed  with  the  seal  of  that  court.  Held,  thai 
the  suit  must  be  dismissed  for  want  of  jurisdiction. 

Error  to  the  Supreme  Court  of  the  State  of  Louisiana. 
The  writ  of  error  in  this  case  is  as  follows :  — 

44  United  States  of  America, 
"  State  of  Louisiana*  ss  : 

44  The  Hon.  Chief  Justice  of  the  Supreme  Court  of  the  State  of 
Louis'a,  to  the  Clerk  of  the  Supreme  Court  of  the  State 
of  Louisiana,  greeting : 

"  Because  in  the  record  and  proceedings,  as  also  in  the  rendition  of 
the  judgment  of  a  plea,  which  is  in  our  said  Supreme  Court,  before 
us,  between  Frank  Watson,  plaintiff,  and  Mrs.  Ella  F.  Bondurant, 
tutrix,  <fcc.,  defendant,  No.  6564  on  the  docket  of  this  court,  it  is 
claimed  by  the  said  defendant  that,  being  a  citizen  of  the  State  of 
Mississippi,  and  the  said  Watson  being  a  citizen  of  Louisiana,  and 
in  the  said  cause  the  rights,  titles,  and  privileges  of  said  defendant, 
Mrs.  Bondurant,  tutrix,  &c,  under  the  statutes  and  under  the  Con- 
stitution of  the  United  States,  are  by  her  claimed,  and  that  the 
decision  and  judgment  of  this  honorable  Supreme  Court  of  Louis- 
iana is  against  the  said  titles,  rights,  and  privileges  of  said  de- 
fendant, Mrs.  Bondurant,  specially  set  up  under  the  laws  and 
the  Constitution  of  the  United  States,  and  because  the  said  Mrs. 
Bondurant  has  filed  her  petition  herein  for  a  writ  of  error  to  the 


Oct.  1880.]        Bondubant,  Tutrix,  v.  Watson.  279 

hon.  Supreme  Court  of  the  United  States  at  Washington,  D.  G, 
claiming  that  a  manifest  error  hath  happened,  to  the  great  damage 
of  the  said  defendant,  Mrs.  £.  F.  Bon du rant,  executrix,  tutrix,  <fec, 
as  by  said  defendant's  complaint  appears :  We  being  willing  that 
error,  if  any  hath  been,  should  be  duly  corrected,  and  full  and  speedy 
justice  done  to  the  parties  aforesaid  in  this  behalf,  do  command 
you,  if  judgment  be  therein  given,  that  then  under  your  seal,  dis- 
tinctly and  openly,  you  send  the  record  and  proceedings  aforesaid, 
with  all  things  concerning  the  same,  to  the  Supreme  Court  of  the 
United  States,  together  with  this  writ,  so  that  you  have  the  same 
at  Washington,  on  the  second  Monday  of  October  next,  in  the  said 
Supieme  Court,  to  be  then  and  there  held,  that  the  record  and  pro- 
ceedings aforesaid  being  inspected,  the  said  Supreme  Court  may 
cause  further  to  be  done  therein  to  correct  that  error  what  of  right, 
and  according  to  the  laws  and  customs  of  the  United  States,  should 
be  done. 

"Witness  the  Honorable  T.  C.  Manning,  Chief  Justice  of  the 
said  Supreme  Court  of  Louisiana,  this  fifteenth  day  of  December, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
seven. 

[seal.]  "Alf'd  Roman, 

"  Clerk  of  the  Supreme  Court  of  Louisiana." 

Mr.  Samuel  JR.  Walker  for  the  plaintiff  in  error. 

Mr.  Edwin  T.  Merrick  and  Mr.  George  W.  Racey  contra. 

Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

We  have  no  jurisdiction  in  this  case,  as  no  writ  of  error  has 
ever  been  issued.  Mussina  v.  Cavazos,  6  Wall.  355.  By  the 
ninth  section  of  the  act  of  May  8,  1792,  c.  36  (1  Stat.  278),  it 
was  made  the  duty  of  the  clerk  of  this  court  to  transmit  to  the 
clerks  of  the  several  courts  the  form  of  a  writ  of  error  approved 
by  two  of  the  justices  of  this  court.  This  was  done,  and  the 
form  adopted  required  the  writ  to  be  issued  in  the  name  of  the 
President  of  the  United  States,  and  have  the  teste  of  the  Chief 
Justice  of  this  court.  Sect.  1004  of  the  Revised  Statutes  is  as 
follows :  — 

"  Writs  of  error  returnable  to  the  Supreme  Court  may  be  issued  as 
well  by  the  clerks  of  the  circuit  courts  under  the  seals  thereof,  as 
by  the  clerk  of  the  Supreme  Court.     When  so  issued  they  shall  be, 
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as  nearly  as  each  case  may  admit,  agreeable  to  the  form  of  a  writ  of 
error  transmitted  to  the  clerks  of  the  several  circuit  courts  by  the 
clerk  of  the  Supreme  Court,  in  pursuance  of  section  nine  of  the 
act  of  May  eight,  seventeen  hundred  and  ninety-two,  chapter  thirty- 
six." 

The  writ  in  this  case  was  in  the  name  of  the  Chief  Justice  of 
the  Supreme  Court  of  the  State  of  Louisiana.  It  bore  the 
teste  of  that  Chief  Justice,  and  was  signed  by  the  clerk,  and 
sealed  by  the  seal  of  that  court.  It  had  not  a  single  requisite 
of  a  writ  of  this  court.  Had  it  been  even  colorably  issued  from 
this  court,  it  might  have  been  amended  under  sect.  1005  of  the 
Revised  Statutes,  which  is  certainly  very  liberal,  and  as  fol- 
lows :  — 

44  The  Supreme  Court  may,  at  any  time,  in  its  discretion  and  upon 
such  terms  as  it  may  deem  just,  allow  an  amendment  of  a  writ  of 
error,  when  there  is  a  mistake  in  the  teste  of  the  writ,  or  a  seal  to 
the  writ  is  wanting,  or  when  the  writ  is  made  returnable  on  a  day 
other  than  the  day  of  the  commencement  of  the  term  next  ensuing 
the  issue  of  the  writ,  or  when  the  statement  of  the  title  of  the  action 
or  parties  thereto  in  the  writ  is  defective,  if  the  defect  can  be  reme- 
died by  reference  to  the  accompanying  record,  and  in  all  other  par- 
ticulars of  form :  Provided  the  effect  has  not  prejudiced,  and  the 
amendment  will  not  injure,  the  defendant  in  error." 

But  here  there  is  nothing  which  even  purports  to  be  a  writ 

from  this  court,  and  there  is,  therefore,  nothing  to  amend.     If 

we  should  permit  the  parties  to  change  the  seal,  or  the  title,  or 

to  do  everything  else  which  this  section  allows,  there  would 

still  be  no  writ,  for  nothing  has  been  done  either  in  the  name 

of  the  President  or  under  the  authority  of  the  United  States. 

The  Supreme  Court  of  the  State  has  directed  that  its  record  be 

certified  here  for  examination  and  review,  but  no  writ  to  that 

effect  either  in  form  or  substance  has  ever  issued  from  this 

court.     As  such  a  writ  is  necessary  to  our  jurisdiction,  the 

suit  is 

Dismissed. 
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1.  This  court  enforces,  as  a  rale  of  property  applicable  to  Louisiana,  the  deci- 

sion of  the  Supreme  Court  of  that  State,  that  a  mortgage  of  lands  has  no 
effect  as  to  third  persons,  unless  it  be  inscribed  in  the  proper  public  office, 
and  that,  save  in  the  single  case  of  a  minor's  mortgage  upon  the  property 
of  his  tutor,  every  mortgage  ceases  to  be  effectual  against  third  parties, 
unless  it  be  reinscribed  within  ten  years  from  the  date  of  its  original 
inscription,  and  that  neither  the  pact  de  non  alienando  nor  the  pendency  of 
a  suit  to  foreclose  dispenses  with  the  necessity  of  so  inscribing  or  reinscrib- 
ing  it. 

2.  A.,  a  citizen  of  Louisiana,  filed  a  bill  in  a  court  of  that  State,  praying  for  an 

injunction  to  restrain  B.,  who  had  recovered  judgment  against  C.  in  that 
court,  and  sued  out  thereon  a  fieri  facias,  from  levying  the  writ  upon  a  tract 
of  land  whereof  A.  was  the  owner  and  actual  possessor  by  a  good  and  valid 
title  from  C.  The  judgment  declares  that  an  authentic  act  of  mortgage, 
executed  by  C.  and  covering  that  and  other  tracts,  was  rendered  executory, 
and  that  all  the  lands  should  be  seized  to  satisfy  it.  The  act  was  not  re- 
inscribed.  A.  was  not  a  party  to  the  judgment,  nor  was  any  demand  made 
of,  or  notice  given  to,  him.  B.  was  a  citizen  of  Mississippi,  and  filed  a  peti- 
tion for  the  removal  of  the  suit.  Held,  that  the  amount  in  controversy 
being  sufficient,  the  suit  was  removable,  under  the  act  of  March  3,  1875, 
c,  137,  18  Stat,  pt.  1,  p.  470. 
8.  The  citizenship  of  the  parties  need  not  be  averred  in  the  petition  for  removal 
where  it  is  shown  by  the  record. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Samuel  R.  Walker  for  the  appellant. 

Mr.  Edwin  T.  Merrick  and  Mr.  George  W.  Race,  contra. 


Mr.  Justice  Woods  delivered  the  opinion  of  the  court. 

Daniel  Bondurant  died  seised  of  a  large  plantation  in  the 
parish  of  Tensas,  in  the  State  of  Louisiana.  His  estate  de- 
scended to  his  three  sons,  Albert,  Horace,  and  John,  and  to 
Walter  E.  Bondurant,  his  infant  grandson. 

In  1852,  upon  petition  of  the  sons  for  a  partition  of  the 
plantation,  a  decree  of  sale  was  made,  under  which  it  was  sold, 
and  struck  off  to  them  for  the  price  of  9 150,000.  Of  this 
sum,  Walter,  the  grandson,  was  entitled  to  one-fourth,  namely, 
137,500. 
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The  sheriff,  on  Dec.  4,  1858,  executed  a  deed  to  the  sons, 
reserving  therein  a  special  mortgage  and  privilege  on  the  lands 
in  favor  of  Walter  E.  Bondurant  for  his  share  of  the  purchase- 
money. 

In  the  act  of  sale,  which  was  executed  both  by  the  sheriff 
and  the  purchasers,  the  latter  bound  themselves  not  to  alienate, 
deteriorate,  or  incumber  the  property  to  the  prejudice  of  the 
mortgage,  an  agreement  known  in  the  local  jurisprudence  of 
Louisiana  as  the  pact  de  non  alienando.  The  mortgage  was 
recorded  Dec.  6,  1852.  The  law  of  Louisiana  required  it  to  be 
reinscribed  within  ten  years  from  that  date.  It  was  not  re- 
inscribed  until  September,  1865.  The  three  sons  of  Daniel 
Bondurant  divided  the  plantation  between  them.  The  part 
which  is  in  controversy  in  this  suit  was  set  off  to  John  Bondu- 
rant, who,  in  1854,  conveyed  it  to  one  Augustus  C.  Watson, 
Sen. 

On  Jan.  30,  1866,  Walter  E.  Bondurant  began  an  action 
against  his  uncles,  Albert,  Horace,  and  John  Bondurant,  in  the 
District  Court  for  the  Parish  of  Tensas,  to  recover  judgment 
against  them  for  his  part  of  the  purchase  price  of  said  planta- 
tion, and  to  enforce  his  mortgage  and  privilege  thereon.  The 
court  rendered  a  judgment  in  his  favor  for  the  sum  of  $ 37,500, 
with  interest,  and  ordered,  adjudged,  and  decreed  that  the  au- 
thentic act  of  mortgage,  which  was  the  basis  of  the  action, 
should  be,  and  the  same  was  thereby,  rendered  executory  and 
ordered  to  be  executed,  and  that  the  land  described  therein 
should  be  seized  and  sold  to  satisfy  said  judgment. 

Upon  this  judgment  a  fieri  facias  was  issued,  directed  to  the 
sheriff  of  the  parish.  By  virtue  thereof  he  advertised  for  sale 
the  plantation  described  in  the  mortgage,  and  struck  off  and 
sold  it  to  Walter  E.  Bondurant,  and  executed  to  him  a  deed 
therefor. 

Walter  E.  Bondurant  thereupon  brought  an  action  in  the 
United  States  Circuit  Court  for  the  District  of  Louisiana 
against  Augustus  C.  Watson,  Sen.,  to  recover  possession  of  that 
part  of  the  plantation  which  had  been  sold  to  him  by  John 
Bondurant. 

He  recovered  judgment  for  the  land  against  Watson.  That 
judgment  was  taken,  by  writ  of  error,  to  the  Supreme  Court  of 
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the  United  States,  where  it  was  reversed  on  the  sole  ground 
that  there  had  been  no  actual  seizure  of  the  premises  by  the 
Bheriff  before  the  sale.  See  Watson  v.  Bondurant,  21  Wall. 
123. 

In  the  mean  time  Walter  E.  Bondurant  died.  The  judgment 
in  his  favor  in  the  District  Court  for  the  Parish  of  Tensas  was 
revived  in  the  name  of  his  widow,  Ella  F.  Bondurant,  his  tes- 
tamentary executrix  and  the  tutrix  of  his  minor  son. 

At  her  instance  another  fieri  facias  was  issued  on  the  judg- 
ment of  the  District  Court  for  the  Parish  of  Tensas,  and  placed 
in  the  hands  of  the  sheriff  of  that  parish.  By  virtue  of  the 
writ  he  seized  that  part  of  the  plantation  which  had  been  sold 
to  Augustus  C.  Watson,  Sen.,  and  advertised  the  same  for  sale. 
Thereupon  Frank  Watson,  the  appellee,  on  June  25, 1875,  filed 
his  petition  in  the  District  Court  for  the  Parish  of  Tensas 
against  the  sheriff  and  Ella  F.  Bondurant,  executrix  and  tutrix. 
He  averred  that  his  "immediate  author,"  Augustus  C.  Watson, 
Sen.,  acquired  the  land  in  question  by  a  good  and  valid  title 
translative  of  property  from  John  Bondurant,  on  Nov.  30, 
1854 ;  that  said  Augustus  C.  Watson,  Sen.,  held  said  lands  by 
notorious  public  and  uninterrupted  possession,  in  good  faith  as 
owner,  from  Nov.  30, 1854,  until  Aug.  5,  1872,  when  he  trans- 
ferred his  title  and  possession,  by  deed  of  that  date,  to  the  peti- 
tioner, Frank  Watson,  and  his  brother,  A.  C.  Watson,  Jr.,  and 
that  by  deed  dated  Feb.  6, 1875,  A.  C.  Watson,  Jr.,  conveyed 
all  his  estate  in  said  land  to  the  petitioner,  Frank  Watson. 

He  further  averred  that  the  sheriff  of  Tensas  Parish,  acting 
under  a  writ  of  alias  jL  /a.  issued  on  the  said  judgment  recov- 
ered by  Walter  E.  Bondurant  against  Albert,  John,  and  Horace 
Bondurant  in  the  District  Court  of  said  parish,  had  illegally 
seized  the  tract  of  land  which  was  held  and  claimed  by  the 
petitioner  under  the  deeds  of  conveyance  already  mentioned, 
and  would  advertise  and  sell  the  same,  unless  restrained  by 
injunction. 

The  petition  further  alleged  that  said  act  of  Dec.  4,  1854, 
which  reserved  the  mortgage  and  privilege  on  said  plantation 
in  favor  of  Walter  E.  Bondurant  for  $37,500  had  not  been  re- 
inscribed  within  ten  years  from  the  date  of  its  original  registry 
in  the  mortgage  records,  and  it  had,  therefore,  ceased  to  have 
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any  force  or  effect  as  a  mortgage  and  privilege  on  said  tract  of 
land ;  that  at  the  time  of  the  institution  of  the  suit  of  said 
Walter  and  others,  in  which  the  judgment  was  recovered 
by  virtue  of  which  said  fieri  facias  was  issued,  said  Augustas 
C.  Watson,  Sen.,  was  and  for  many  years  previous  had  been  in 
public  possession  of  said  property  as  owner,  yet  he  was  not 
made  a  party  to  said  suit,  which  was  via  or dinar ia,  nor  were 
any  demands  or  notices  given  him  as  third  possessor. 

The  petition,  therefore,  claimed  that  the  seizure  of  the  prop 
erty  by  the  sheriff  was  illegal,  and  prayed  an  injunction  against 
Ella  F.  Bondurant,  executrix  and  tutrix,  and  against  the  sher- 
iff, restraining  them  from  proceeding  any  further  with  the  said 
writ  of  fieri  facias,  so  far  as  it  related  to  the  lands  claimed  by 
the  petitioner. 

The  injunction  prayed  for  was  granted  by  the  court  in  which 
the  petition  was  filed,  after  notice  to  the  sheriff  and  Mrs. 
Bondurant. 

Thereupon,  on  Oct.  18,  1875,  Mrs.  Bondurant  filed  her  peti- 
tion, verified  by  her  oath,  in  which  she  prayed  for  a  removal  of 
the  cause  to  the  United  States  Circuit  Court  for  the  District  of 
Louisiana.  In  her  petition  she  averred  that  she  was  a  citizen 
of  the  State  of  Mississippi,  and  was,  in  her  capacity  as  tutrix 
and  executrix,  defendant  in  a  civil  suit  pending  in  that  court, 
in  which  the  matter  in  dispute  exceeded,  exclusive  of  costs,  the 
sum  of  $500,  and  in  which  Frank  Watson,  who  was  a  citizen 
of  Louisiana,  was  plaintiff. 

This  petition  was  accompanied  by  a  bond  in  the  penal  sum 
of  $250,  conditioned  according  to  law,  and  executed  by  the  peti- 
tioner and  two  sureties. 

The  petition  for  removal  was  denied  by  the  State  court. 
Nevertheless  Mrs.  Bondurant,  within  the  time  required  by  law, 
filed  in  the  United  States  Circuit  Court  a  transcript  of  the  pro- 
ceedings of  the  State  court,  beginning  with  the  issuing  of  the 
fieri  facias,  which  the  petition  of  Watson  was  filed  to  enjoin. 

The  Circuit  Court  took  jurisdiction  of  the  case  and  directed 
it  to  be  placed  on  the  equity  side  of  the  docket.  Thereupon 
Mrs.  Bondurant  filed  her  answer  and  amended  answer,  to  which 
the  petitioner,  Watson,  filed  his  replication.  Upon  the  issue 
thus  made,  voluminous  proofs  were  taken,  and  upon  final  hear- 
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ing  the  Circuit  Court  made  perpetual  the  injunction  which  had 
been  granted  by  the  State  court.  That  decree  is  now  here  on 
appeal  taken  by  the  defendant,  Mrs.  Bondurant. 

The  District  Court  for  the  Parish  of  Tensas,  claiming  that 
the  cause  still  remained  in  that  court,  notwithstanding  the 
attempt  of  the  defendant  to  remove  it  to  the  United  States 
Circuit  Court,  proceeded  with  the  cause  to  final  hearing,  and 
also  made  perpetual  the  injunction  which  it  had  granted.  This 
decree  was  affirmed  on  appeal  by  the  Supreme  Court  of  Louisi- 
ana.    See  Watson  v.  Bondurant,  30  La.  Ann.  1,  pt.  1. 

The  defendant  brought  up  that  decree  also  by  writ  of  error 
to  this  conrt. 

By  agreement  of  counsel,  the  records  in  both  cases  have  been 
submitted  and  argued  together.  Watson,  the  complainant  in 
both  cases,  claimed  that  the  suit  was  not  a  removable  one,  and 
that  there  was  no  effectual  removal  thereof  to  the  Circuit 
Court,  and  that  the  State  courts  alone  had  jurisdiction.  The 
defendant  denied  the  jurisdiction  of  the  State  court,  and  in- 
sisted that  the  case  was  a  removable  one,  and  had  been  removed 
to  the  Circuit  Court,  which  thereafter  alone  had  jurisdiction. 
The  case  brought  here  from  the  State  Supreme  Court  having 
been  dismissed  for  want  of  a  writ  of  error  (see  Bondurant,  Tu- 
trix, v.  Watson,  supra,  p.  278),  it  becomes  necessary  to  decide 
the  question  of  jurisdiction. 

On  this  question  the  first  contention  of  Watson,  the  com- 
plainant, is  that  the  petition  of  Mrs.  Bondurant  for  the  removal 
of  the  case,  which  was  filed  Oct.  18,  1875,  does  not  aver  that 
at  the  commencement  of  the  suit,  which  was  June  25, 1875, 
she  was  a  citizen  of  the  State  of  Mississippi. 

Whether,  under  the  act  of  March  3,  1875,  c.  137,  to  regulate 
the  removal  of  causes  from  the  State  courts,  such  an  averment 
is  necessary,  is  a  question  which  was  expressly  reserved  by  this 
court  in  the  case  of  Insurance  Company  v.  Pechner  (95  U.  S. 
183),  and  which  it  has  never  decided.  We  do  not  find  it  neces- 
sary to  decide  it  now,  for  the  evidence  in  the  record  satisfies  us 
that  Mrs.  Bondurant  was  a  citizen  of  Mississippi  on  June  25, 
1875,  when  the  proceeding  against  her  was  begun  by  Watson. 
Whether  the  petition  avers  the  fact  or  not  is  immaterial,  pro- 
vided the  fact  is  shown  to  exist  by  any  part  of  the  record. 
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Gold-  Washing  and  Water  Company  v.  Keyet,  96  id.  199  j  Br 
v.  Sperrjf,  95  id.  401 ;  Robertson  v.  Cease,  97  id.  646. 

The  record  allows  that  her  husband,  of  whose  will  she 
the  executrix,  was  at  the  time  of  his  death,  and  for  many  y 
before  had  been,  a  citizen  of  the  State  of  Mississippi,  resit 
at  Natchez.  She  was,  therefore,  a  citizen  of  Mississippi  at 
time  of  her  husband's  death,  which  took  place  before  the  fi 
by  Watson  of  the  petition  in  this  case,  on  June  25,  1875. 
October,  1875,  she  swears  that  she  was  then  a  citizen  of  1 
sissippi.  At  and  before  that  time  she  had  been  sojourning  t 
her  father  in  New  Orleans,  but,  as  the  record  indicates, 
residence  there  was  transient  and  temporary,  and  with  a ; 
pose,  declared  at  the  time,  of  retaining  her  citizenship  in  ] 
sissippi.  Site  could  not  lose  her  citizenship  in  Mississ 
without  a  change  of  residence  animo  manendi,  and  her  pur 
was  better  known  to  herself  than  to  any  one  else. 

The  fact  that  Mrs.  Bondurant  took  out  letters  testamen' 
on  tbe  will  of  her  husband  in  the  parish  of  Tensas  without 
ing  bond,  as  she  would  have  been  required  to  do  had  she  been 
a  non-resident  of  tbe  State,  does  not,  in  our  judgment,  over- 
come her  affidavit  that  she  was  a  citizen  of  Mississippi,  and  the 
presumption  that,  having  once  been  a  citizen  of  that  State,  her 
citizenship  continued.  The  proceedings  in  the  Probate  Court 
of  Tensas  Parish  were  conducted  entirely  by  her  attorney,  and 
their  details  were  not  necessarily  known  to  her. 

We  think  the  fact  of  her  citizenship  in  Mississippi,  at  the 
time  of  the  commencement  of  Watson's  suit  against  her,  suffi- 
ciently appears  by  the  record,  and  this  supplies  the  want  of  an 
averment  of  the  fact  in  her  petition  for  the  removal  of  the  case. 

The  next  claim  of  Watson  is,  that  the  suit  removed  was 
merely  auxiliary  and  incidental  to  the  original  case  of  Walter  E. 
Bondurant  v.  Albert  Bondurant  and  Others,  and  was  not,  there- 
fore, removable. 

In  this  view  we  do  not  concur.  The  case  which  was  removed 
had  all  the  elements  of  a  suit  in  equity.  The  petition  filed  in 
the  State  court  sought  equitable  relief,  which  no  court  strictly 
a  court  of  law  could  grant.  Citations  were  issued  and  served 
upon  the  defendants.  When  the  case  was  transferred  to  the 
Circuit  Court,  it  was  placed  on  the  equity  side  of  the  ducket. 
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An  answer  and  a  replication  were  filed,  testimony  was  taken, 
and  a  decree  made  upon  final  hearing  according  to  the  equity 
practice.  The  controversy  in  the  original  cause  between  Wal- 
ter E.  Bondurant  and  Albert  Bondurant  and  others  had  been 
ended  by  a  final  judgment.  The  case  between  Watson  and 
Mrs.  Bondurant  had  its  origin  in  that  judgment,  but  it  was 
a  new  and  independent  suit  between  other  parties  and  upon 
new  issues.  It  was  a  suit  in  which  the  plaintiff  sought  to  be 
protected  against  a  judgment,  to  which  he  was  not  a  party, 
by  which  his  property  had  been  specifically  condemned  to 
be  sold  to  satisfy  a  claim  against  others,  and  not  against 
him. 

He  insisted  that  the  mortgage  on  which  the  judgment  was 
founded  was  not  a  lien  on  the  property  claimed  by  him.  To 
prevent  being  turned  out  of  possession  of  his  own  land,  and  a 
cloud  being  cast  on  his  title  by  a  seizure  and  sale  under  the 
judgment  of  the  State  court  was  the  purpose  of  his  suit.  It 
could  not  be  called  incidental  or  auxiliary  to  the  original  case. 
It  was  a  new  and  independent  controversy  between  other  par- 
ties. It  filled  all  the  requisites  of  the  law  for  the  removal  of 
causes.  It  was  a  suit  of  a  civil  nature  in  equity,  in  which  the 
matter  in  dispute,  exclusive  of  costs,  exceeded  the  sum  or  value 
of  $500,  and  in  which  there  was  a  controversy  between  citizens 
of  different  States. 

No  reason  is  perceived  why  a  party  to  such  a  controversy 
should  not  enjoy  his  constitutional  right  of  having  his  case 
tried  by  a  court  of  the  United  States. 

The  case  of  Bank  v.  Turnbull  #  Co.  (16  Wall.  190),  relied 
on  by  the  appellee,  is  not  in  point.  That  was  a  statutory  pro- 
ceeding to  try  in  a  summary  way  the  title  to  personal  property 
seized  on  execution.  It  was  nothing  more  than  a  method  pre- 
scribed by  the  law  to  enable  the  court  to  direct  and  control  its 
own  process,  and,  as  decided  by  this  court,  was  merely  auxiliary 
to,  and  a  graft  upon,  the  original  action. 

It  is  next  claimed  that  the  case  was  not  removable  because 
its  purpose  was  to  obtain  the  writ  of  injunction  to  stay  pro- 
ceedings in  a  State  court,  which  a  court  of  the  United  States  is 
forbidden  to  grant  by  sect.  720  of  the  Revised  Statutes. 

It  is  to  be  observed  that  the  injunction  had  already  been 
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granted  by  the  State  court  before  the  application  for  removal 
was  made.  The  interest  and  purpose  of  Mrs.  Bondurant,  who 
asked  for  the  removal,  was  to  get  the  injunction  dissolved.  If 
Watson  had  filed  his  petition  for  injunction  in  the  State  court, 
and  before  it  was  allowed  had  petitioned  for  a  removal  of  the 
cause  to  the  Circuit  Court,  with  the  design  of  applying  to  that 
court  for  his  injunction,  the  objection  to  the  right  of  removal 
would  have  force.  That  would  have  been  an  evasion  of  the 
statute.     But  that  is  not  this  case. 

The  act  of  March  3,  1875,  provides  that  all  injunctions  had 
in  the  suit  before  its  removal,  shall  remain  in  full  force  and 
effect  until  dissolved  or  modified  by  the  court  to  which  the  suit 
shall  be  removed.  It  provides  for  removals,  without  making 
any  exception,  of  cases  in  which  an  injunction  has  already  been 
allowed  to  stay  proceedings  in  a  State  court.  It  would  not  be 
according  to  the  well-settled  rules  of  statutory  construction  to 
import  an  exception  into  this  statute  from  a  prior  one  on  a  dif- 
ferent subject. 

We  are  of  opinion,  therefore,  that  the  case  was  one  remov- 
able under  the  act  of  March  3, 1875,  and  that  the  Circuit  Court 
obtained  jurisdiction  by  the  proceedings  for  its  removal. 

The  merits  of  the  case  have  been  conclusively  settled  by  the 
Supreme  Court  of  Louisiana. 

Watson,  the  plaintiff,  claimed  that  the  parcel  of  land  con- 
veyed to  him  by  John  Bondurant  was  freed  from  the  lien  of 
the  mortgage  to  Walter  Bondurant,  by  the  failure  of  the  latter 
to  have  it  reinscribed  within  the  ten  years  from  the  date  of  its 
original  registry. 

The  contention  of  the  defendant,  Mrs.  Bondurant,  is  that  re- 
inscription  was  not  necessary  to  preserve  the  lien  of  the  mort- 
gage on  Watson's  land,  because  he  was  charged  with  notice  by 
the  pact  de  non  alienando  contained  in  the  mortgage,  and  be- 
cause the  mortgagee,  Walter  E.  Bondurant,  being  a  minor,  the 
mortgage  to  him  did  not  require  reinscription  to  preserve  its 
lien. 

These  questions  have  been  settled  against  the  appellant  by 
the  Supreme  Court  of  Louisiana. 

That  court  has  decided  that,  under  the  positive  law  of  Louis- 
iana, as  contained  in  the  code  and  statutes,  nothing  supplies 
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the-  place  of  registry,  or  dispenses  with  it,  so  fax  as  those  are 
concerned  who  are  not  parties  to  the  mortgage,  and  that  when 
ten  years  have  elapsed  from  the  date  of  inscription  without 
reinscription,  the  mortgage  is  without  effect  as  to  all  persons 
whomsoever  who  are  not  parties  to  the  mortgage.  Adams  $  Co. 
t.  Daunts,  29  La.  Ann.  315,  and  cases  there  cited. 

In  the  case  of  Watson  v.  Bondurant  (30  La.  Ann.  1,  pt.  1), 
the  same  court  held  that  no  mortgage  has  any  effect  as  to 
third  persons  unless  recorded ;  and,  save  in  the  single  case  of  a 
minor's  mortgage  on  the.  property  of  his  tutor,  every  mortgage 
ceases  to  have  effect,  except  as  to  the  parties  to  it,  unless  re- 
inscribed  within  ten  years  from  the  date  of  its  original  inscrip- 
tion, and  that  neither  the  existence  of  the  pact  de  non  alienando 
in  a  mortgage,  nor  the  pendency  of  a  suit  to  foreclose  the  same, 
obviates  the  necessity  of  its  inscription  or  reinscription. 

The  decisions  above  cited,  establishing  as  they  do  a  rule  of 
real  property  in  the  State  of  Louisiana,  are  binding  on  this 
court,  and  are  conclusive  of  this  case.  Suydam  v.  Williamson, 
24  How.  427 ;  Jackson  v.  Chew,  12  Wheat.  162  ;  Beauregard  v. 
City  of  New  Orleans,  18  How.  497. 

The  decree  of  the  Circuit  Court  must,  therefore,  be  affirmed , 

and  it  is 

So  ordered. 


Louisiana  v.  United  States. 

In  addition  to  the  tax  of  one  and  one-half  per  cent,  authorized  by  sect.  2,  art.  8, 
of  her  charter,  the  city  of  Louisiana,  Mo.,  may,  by  mandamus,  be  compelled 
to  lery,  assess,  and  collect  a  special  tax,  not  exceeding  one  per  cent  per 
annum,  to  pay  a  judgment  rendered  against  her,  whereon  an  execution  has 
been  issued  and  returned  nulla  bona. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 
The  facts  are  stated  in  the  opinion  of  the  court. 
Mr.  David  P.  Dyer  for  the  plaintiff  in  error. 
Mr.  John  D.  S.  Dryden  for  the  defendant  in  error. 

TOL.  XIII.  19 
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Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

The  following  are  sects.  2  and  13  of  art.  3  of  the  charter  of 
the  city  of  Louisiana,  Mo. :  — 

"  Sect.  2.  The  city  council  shall  have  power  within  the  city  hy 
ordinance :  First,  to  levy  and  collect  taxes  not  exceeding  one  and 
one-half  of  one  per  centum  per  annum  upon  all  property  made  taxa- 
ble by  law  for  State  purposes,  and  to  provide  for  the  collection  f.f 
the  same  by  sale  of  real  and  personal  estate  in  such  manner  as  t  ie 
council  may,  by  ordinance,  provide." 

"  Sect.  13.  The  council  shall  not  fix  or  reduce  the  rate  of  taxa- 
tion to  less  than  one  and  one-half  of  one  per  centum  per  annum 
until  two-thirds  of  such  reduced  rates  of  taxation  shall  be  sufficient, 
including  all  sources  of  revenue,  to  meet  and  pay  all  accruing  inter- 
est for  the  year  affected  by  such  reduction,  without  increasing  the 
principal  of  the  debt.' 

Sect.  23,  art.  7,  provides  that  — 

"  If  at  any  time  the  city  council  shall  fail  to  make  suitable  provi- 
sions for  the  payment  in  whole  or  in  part  of  any  of  its  debts  or  lia- 
bilities contracted  after  the  passage  of  this  act,  or  heretofore  lawfully 
contracted,  for  the  term  of  twelve  months  after  such  debt  or  liability 
shall  have  become  due  and  demand  for  payment  made,  it  shall  then 
be  lawful  for  the  Circuit  Court  or  Court  of  Common  Pleas,  before 
which  judgment  of  any  such  debt  or  liability  shall  have  been  obtained 
to  make  and  enter  up  any  such  orders,  decrees,  and  appointments  as 
may  be  necessary  for  the  levying,  assessing,  and  collecting  taxes  in 
the  city  not  exceeding  one  per  centum  per  annum  until  such  debt 
or  liability  shall  be  fully  paid  and  discharged  by  the  city  authorities. 
The  amount  so  collected  to  be  applied,  under  the  decree  of  the 
court,  strictly  to  the  payment  of  such  debt  or  judgment." 

Sects.  2415  and  2416  of  the  Revised  Statutes  of  the  State 
are  as  follows :  — 

"  Sect.  2415.  Whenever  an  execution  issued  out  of  any  court  of 
record  in  this  State  against  an  incorporated  town  or  city  shall  be 
returned  unsatisfied  in  whole  or  in  part  for  want  of  property  whereon 
to  levy,  such  court,  at  the  return  term  or  any  subsequent  term 
thereof,  may,  by  writ  of  mandamus,  order  and  compel  the  chief 
officer,  trustees,  council,  and  all  other  proper  officers  of  said  city  or 
town,  to  levy,  assess,  and  collect  a  special  tax  to  pay  such  execution 
and  all  costs." 
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"  Sect.  2416.  The  court  shall  determine  the  time  within  which 
the  levy  and  collection  of  such  tax  shall  be  made,  and  shall  make 
all  necessary  orders  to  secure  the  prompt  and  speedy  payment  of 
such  debt." 

Wood,  having  recovered  a  judgment  against  the  city  in  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Missouri,  for  $22,226.40,  which  had  remained  unpaid  for  more 
than  twelve  months,  and  on  which  an  execution  had  been  re- 
turned unsatisfied,  the  United  States  on  his  relation  asked  the 
court  for  a  writ  of  mandamus  to  compel  the  levy  and  collection 
of  a  special  tax  for  its  payment.  The  city  in  defence  claimed 
that  it  could  not  under  its  charter  be  required  to  levy  such  a 
tax,  because  it  had  already  levied  the  full  amount  allowed  by 
sect.  2,  art  8,  and  there  were  other  judgments  (enumerating 
them)  against  it  amounting  with  this  to  more  than  $100,000, 
while  its  taxable  property  was  only  $907,200. 

Upon  the  trial  of  the  cause  several  questions  arose  which  re- 
solved themselves  into  the  following:  1,  Whether  the  city 
could  under  the  circumstances  of  this  case  be  required  to  levy 
taxes  in  any  one  year  for  more  than  one  and  one-half  of  one 
per  cent  on  the  value  of  the  taxable  property  within  its  jurisdic- 
tion ;  and,  2,  if  it  could,  whether  the  additional  amount  could 
exceed  one  per  cent  for  all  creditors  having  special  judgments 
or  contract  rights.  Upon  these  questions  the  judges  of  the 
court  were  divided  in  opinion,  and  they  certified  that  fact  here. 
The  presiding  judge,  however,  was  of  the  opinion  that  the  re- 
lator was  entitled  to  a  peremptory  writ  of  mandamus  requiring 
the  levy  and  collection  of  a  special  tax  sufficient  to  raise  and 
pay  $9,000  a  year  on  his  debt  until  it  with  the  costs  was  fully 
satisfied,  and  a  judgment  was  rendered  accordingly.  To  re- 
verse that  judgment  the  case  has  been  brought  here  by  writ 
of  error. 

We  are  entirely  satisfied  that  the  view  which  the  circuit 
judge  took  of  the  case  was  right,  and  that  the  judgment  should 
be  affirmed.  The  tax  referred  to  in  sect.  2,  art.  3,  of  the  charter 
is  evidently  the  ordinary  tax  which  the  necessities  of  the  city 
demand,  and  before  anything  more  can  be  required,  a  case  must 
be  made  for  relief  under  sect.  23,  art.  7,  of  the  charter,  or  sects. 
2415  and  2416  of  the  Revised  Statutes,  which  are  the  same  as 
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sects.  77  and  78,  c.  160,  of  the  General  Statutes  of  1865,  p.  650. 
There  cannot  be  a  doubt  that  the  General  Statutes  embrace 
this  city.  They  in  express  terms  apply  to  all  incorporated 
towns  and  cities.  Whether,  so  far  as  this  city  is  concerned, 
the  discretionary  power  vested  in  the  court  is  limited  to  a  tax 
of  one  per  cent  for  each  judgment  obtained,  is  a  question  we 
need  not  decide,  for  in  this  case  that  limit  has  not  been  ex 
ceeded.  The  taxable  value  of  the  property  in  the  city  is  over 
$900,000,  and  the  tax  each  year  for  this  judgment  is  limited  to 
$9,000.  We  are,  however,  entirely  clear  that  under  the  char* 
ter  it  is  within  the  power  of  the  court  to  carry  the  tax  up  to 
full  one  per  cent  for  each  debt  on  account  of  which  such  special 
relief  is  asked.  Both  the  Revised  Statutes  and  this  particular 
section  of  the  charter  contemplate  judgments  against  the  city 
which  cannot  be  collected  by  execution.  In  such  a  case  per- 
mission is  given  to  apply  to  the  court  in  which  the  judgment 
has  been  rendered  for  special  relief,  or  perhaps  more  properly 
a  special  order  on  the  city  to  make  provision  for  payment. 
What  that  provision  shall  be  is  left  largely  to  the  court  to  de- 
termine under  the  particular  circumstances  of  each  case,  with 
a  view  to  securing  the  prompt  and  speedy  payment  of  the  debt ; 
but  the  money,  when  collected,  must  be  applied  strictly  to  the 
payment  of  the  particular  debt  for  which  the  special  direction 
is  given.  Each  tax  must  be  levied  and  kept  separate,  but  the 
amount  to  be  levied  in  a  particular  case  may  be  made  depen- 
dent somewhat  on  other  levies  for  other  judgments  or  debts 
made  payable  at  the  same  time.  All  such  questions  are  with 
propriety  left  to  the  sound  judicial  discretion  of  the  court,  with 
a  view  to  the  prompt  and  speedy  discharge  of  all  the  obligations 
of  the  city,  without  unnecessarily  oppressing  the  taxpayers. 
The  corporate  authorities  are  fully  empowered  to  tax  to  the 
extent  of  one  and  one-half  per  cent,  and  should  do  so  if  neces- 
sary ;  but  if  more  is  required  in  any  particular  case,  resort  must 
be  had  to  the  courts.  The  city  authorities  must  in  all  cases 
make  provision  to  pay  all  debts  at  maturity,  if  they  have  the 
power  under  the  law ;  but  if  their  powers  are  too  much  limited 
to  enable  them  to  do  so,  then  the  creditors  have  been  given  a 
special  remedy  on  appeal  to  the  courts.  The  effect  of  the  sev- 
eral statutes  is  to  limit  the  ordinary  powers  of  the  municipality 
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for  taxation,  but  to  give  the  courts  ample  authority,  when  a 
judgment  has  been  obtained,  to  enforce  execution  by  requiring 
the  levy  at  a  proper  time,  of  a  sufficient  tax.  to  meet  the  judg-t 
ment.  A  mandamus  in  such  a  case  is  in  the  nature  of  an  exe- 
cution to  collect  the  judgment. 

Judgment  affirmed. 


Barbour*.  Priest. 

h  In  order  to  render  a  mortgage  of  real  estate  made  by  an  insolvent  debtor 
void  as  a  preference  and  fraudulent  conveyance,  within  the  meaning  of 
the  thirty-fifth  section  of  the  Bankrupt  Act  of  March  2, 1867,  c.  176  (14 
Stat.  634),  it  must  be  affirmatively  shown  by  his  assignee  in  bankruptcy 
that  the  grantee  had  reasonable  cause  to  believe  that  the  grantor  was 
insolvent  at  the  time  he  executed  the  mortgage,  and  that  it  was  made  with 
intent  to  defeat  the  bankrupt  law. 

2.  Grant  v.  National  Bank  (07  U.  8.  80)  approved. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  A.  K.  Dunn  for  the  appellants. 
Mr.  N.  N.  Leymatiy  contra. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

The  appellee  brought  his  bill  in  chancery  in  the  District 
Court  for  the  Northern  District  of  Ohio,  as  assignee  in  bank- 
ruptcy of  Hubbard  Colby,  to  set  aside  and  avoid  two  mort» 
gages,  made  to  appellant  a  short  time  before  proceedings  were 
commenced  against  Colby  as  a  bankrupt.  The  District  Court 
rendered  a  decree  against  the  assignee,  which  was  reversed  on 
appeal  to  the  Circuit  Court,  the  latter  holding  the  mortgages 
void  under  the  bankrupt  law.  From  that  decree  this  appeal  is 
taken. 

Mrs.  Barbour  was  the  widow  of  Justus  S.  Barbour,  and 
guardian  of  his  minor  children,  and  Colby,  the  bankrupt,  was 
administrator  of  said  Barbour's  estate.  He  was  the  brother-in- 
law  of  Mrs.  Barbour,  whose  husband  had  been  dead  many  years ; 
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and  Colby,  after  administering  the  estate,  had  retained  in  his 
hands  about  924,000,  which  he  had  never  paid  over  to  her,  as 
he  should  have  done. 

Colby  was  a  man  of  reputed  wealth  and  the  owner  of  much 
valuable  real  estate,  and  it  is  obvious  from  the  testimony  that 
Mrs.  Barbour  reposed  unlimited  confidence  in  him,  and  relied  on 
him  for  the  general  management  of  the  estate.  On  the  eleventh 
day  of  June,  1873,  Mrs.  Barbour  received  a  notice  from  the 
probate  judge  to  make  a  settlement,  showing  the  condition  of 
her  accounts  as  guardian,  and  to  file  a  new  bond.  She  filed  a 
new  bond,  but  did  not  make  the  settlement.  On  September  20, 
of  the  same  year,  she  received  another  notice,  requesting  her  to 
file  a  statement  of  her  account  the  next  day.  She  swears  in  her 
testimony  that  she  handed  both  these  notices  to  Mr.  Colby, 
and  requested  him  to  attend  to  the  affair,  and  that  she  relied 
on  him  entirely  in  the  matter.  On  the  first  day  of  October, 
Colby  made  two  mortgages  on  distinct  parcels  of  real  estate, 
for  the  purpose  of  securing  his  indebtedness  to  Melissa  A.  Bar- 
bour, in  her  right  as  widow,  and  as  guardian  of  the  minor  chil- 
dren of  her  husband,  in  the  sum  of  $22,722.20,  then  in  his 
hands,  as  administrator  of  the  estate  of  Justus  Barbour. 

Colby  was  adjudicated  a  bankrupt  on  a  petition  filed  Nov.  3, 
1873. 

The  testimony  on  which  the  decree  was  rendered  is  very  vo- 
luminous, and  need  not  be  critically  examined  here.  We  think 
three  propositions  of  fact  are  so  clearly  established  that  there 
can  be  little  doubt  about  them.     They  are :  — 

1.  That  when  Colby  made  the  mortgages  to  Mrs.  Barbour 
he  was  insolvent,  and  knew  he  was  in  that  condition. 

2.  That  he  intended  by  those  mortgages  to  give  Mrs.  Bar- 
bour a  preference  over  his  other  creditors,  by  securing  the  debt 
due  her  and  her  children  from  him,  as  administrator  of  Bar- 
bour's estate. 

3.  That  Mrs.  Barbour  did  not  know,  nor  have  reasonable 
cause  to  believe,  that  Colby  was  insolvent  when  the  mortgages 
were  made  and  filed  for  record. 

It  will  be  perceived  that  the  conveyances  which  are  here  in 
question  were  made,  and  the  proceedings  in  bankruptcy  were 
commenced  against  Colby,  before  the  date  at  which  the  Revised 
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Statutes  became  the  law,  and  before  the  act  of  1874,  amenda- 
tory of  the  bankrupt  law,  was  passed.  The  validity  of  these 
mortgages,  then,  so  far  as  they  are  affected  by  the  bankrupt 
laws  of  the  United  States,  is  to  be  determined  by  sect.  35  of 
the  original  act  of  March  2,  1867,  c.  176,  14  Stat.  534.  So 
much  of  that  section  as  relates  to  the  question  before  us  reads 
as  follows :  — 

u  Sect.  35.  And  be  it  further  enacted,  that  if  any  person  being  in- 
solvent, or  in  contemplation  of  insolvency,  within  four  months  before 
the  filing  of  the  petition  by  or  against  him,  with  a  view  to  give  a 
preference  to  any  creditor  or  person  having  a  claim  against  him,  or 
who  is  under  any  liability  for  him,  procures  any  part  of  his  property 
to  be  attached,  sequestered,  or  seized  on  execution,  or  makes  any 
payment,  pledge,  assignment,  transfer,  or  conveyance,  of  any  part  of 
his  property,  either  directly  or  indirectly,  absolutely  or  condition- 
ally, the  person  receiving  such  payment,  pledge,  assignment,  trans- 
fer, or  conveyance,  or  to  be  benefited  thereby,  or  by  such  attachment, 
having  reasonable  cause  to  believe  such  person  is  insolvent,  and 
that  such  attachment,  payment,  pledge,  assignment,  or  conveyance 
is  made  in  fraud  of  the  provisions  of  this  act,  the  same  shall  be  void, 
and  the  assignee  may  recover  the  property,  or  the  value  of  it,  from 
the  person  so  receiving  it,  or  so  to  be  benefited." 

The  act  of  making  these  mortgages  by  Colby,  though  he 
knew  that  he  was  insolvent,  and  knew  that  he  was  preferring 
Mrs.  Barbour  as  a  creditor  at  the  expense  of  others,  is  not  for- 
bidden by  the  common  law,  and  is  not  a  violation  of  the  statute 
laws  of  most  of  the  States  of  the  Union.  Nor  is  it  an  act  for 
bidden  by  any  general  rule  of  morals  or  of  abstract  justice.  It 
was  in  fact  a  meritorious  act,  aside  from  the  positive  rule  estab- 
lished by  the  bankrupt  law.  He  had  long  had  this  money  of  a 
confiding  widowed  sister-in-law  and  her  orphan  children,  and- 
while  holding  it  in  a  fiduciary  capacity  he  had  used  it  for  his 
own  purposes.  He  saw  her  called  to  account  for  it  by  the 
Probate  Court,  and  knew  he  was  unable  to  refund  it.  He 
also  saw  the  gulf  of  bankruptcy  before  him,  and  before  he  was 
buried  beneath  its  waters  he  determined  at  least  to  secure  this 
debt,  —  the  creation  of  a  trust  reposed  in  him.  Who  shall 
arraign  him  for  it  in  the  court  of  conscience? 

If,  then,  it  was  forbidden  neither  by  the  common  law,  nor  by 
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the  statute  of  the  State,  nor  by  the  highest  sense  of  honor,  it 
must  be  made  to  appear  clearly  that  it  is  void  under  the  section 
of  the  bankrupt  law  which  we  have  quoted,  or  eke  it  must 
stand. 

It  is  a  fundamental  condition  of  the  right  of  the  assignee  to 
avoid  such  a  conveyance,  that  the  person  receiving  it,  or  to  be 
benefited  thereby,  should  have  had  reasonable  cause  to  believe 
that  the  person  making  such  conveyance  was  insolvent,  and  that 
it  was  made  in  fraud  of  the  Bankrupt  Act. 

The  obvious  meaning  of  this  provision  is  to  require  the  con- 
currence of  the  creditor  who  gets  security  for  his  debt  in  the 
purpose  of  defeating  the  Bankrupt  Act.  Such  person  must 
have  reasonable  cause  to  believe  the  grantor  in  the  conveyance 
was  insolvent  at  the  time  it  was  executed,  and  that  it  was  madf 
with  intent  to  defeat  the  bankrupt  law.  Both  these  must  exis, 
as  facts  which  the  grantee  had  reasonable  cause  to  believe. 
And  so  careful  was  Congress  to  protect  the  rights  acquired  by 
an  honest  creditor,  that  unless  bankrupt  proceedings  are  com- 
menced by  or  against  the  debtor  within  four  months  after  such 
a  preference,  it  should  stand  good,  though  the  creditor  knew 
the  debtor  was  insolvent,  and  knew  that  the  conveyance  was 
intended  to  defeat  the  purpose  of  the  bankrupt  law  in  securing 
equality  of  distribution  of  the  debtor's  property.  And  this 
period  was  reduced  by  the  act  of  1874  to  two  months. 

It  has  never  been  denied,  so  far  as  we  are  advised,  that  it  is 
necessary  for  the  assignee  of  the  bankrupt,  in  attacking  such  a 
conveyance,  to  prove  the  existence  of  this  reasonable  cause  of 
belief  of  the  debtor's  insolvency  in  the  mind  of  the  preferred 
party. 

The  testimony  fails  to  establish  that  Mrs.  Barbour  had  any 
reasonable  cause  to  believe  this  of  Colby.  She  was  a  widow, 
devoted  to  her  children.  Her  business  affairs  were  managed 
for  her  by  others.  Colby  was  her  brother-in-law  and  friend, 
and  had  been  the  friend  of  her  deceased  husband.  He  had 
been  reputed  for  many  years  to  be  a  wealthy  man.  He  was 
known  to  be  the  owner  of  valuable  real  estate.  All  this  was 
well  understood  by  Mrs.  Barbour,  while  she  did  not  know,  and 
had  no  reason  to  suspect,  that  he  was  largely  in  debt,  and  his 
real  estate  covered  by  mortgages.     Up  to  the  time  of  the  fail- 
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ure  of  the  First  National  Bank  of  Mansfield,  Sept.  26,  1873, 
very  few  persons  had  any  doubt  of  Colby's  entire  solvency. 
The  rapid  succession  of  events  in  the  locality  where  he  and 
Mrs.  Barbour  resided,  and  their  influence  upon  his  condition, 
as  described  by  some  of  the  witnesses,  might  well  have  been 
matters  of  which  she  was  ignorant.  She  swears  that  she  was 
not  aware  of  the  effect  of  these  matters  on  him,  and  no  one 
is  able  to  say  that  she  had  any  reason  to  be.  Nothing  was 
brought  to  her  notice  or  attention  which  would  suggest  a  sus- 
picion of  his  insolvency,  and  her  confidence  in  him  was  clearly 
not  shaken. 

In  Grant  v.  National  Bank  (97  U.  S.  80)  this  court  said : 
"The  act  very  wisely,  as  we  think,  instead  of  making  a  pay- 
ment or  a  security  void  for  a  mere  suspicion  of  the  debtor's 
insolvency,  requires  for  that  purpose,  that  his  creditor  should 
have  some  reasonable  cause  to  believe  him  insolvent.  He  must 
have  knowledge  of  some  fact  or  facts  calculated  to  produce  such 
a  belief  in  the  mind  of  an  ordinarily  intelligent  man."  p.  82. 
Tested  by  this  rule,  which,  we  think,  is  the  sound  one,  there  is 
no  evidence  of  any  such  knowledge  brought  home  to  Mrs.  Bar- 
bour. In  fact,  we  do  not  believe  that  at  the  time  the  deeds 
were  executed  she  even  suspected  Colby's  insolvency  or  con- 
templated his  failure. 

It  results  from  this  view  of  the  case  that  the  decree  of  the 
Circuit  Court  must  be  reversed,  and  a  deoree  rendered  estab- 
lishing the  validity  of  the  mortgages  to  her  and  adjusting  the 

rights  of  the  parties  on  that  basis. 

So  ordered* 
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The  "  Illinois." 

iu»  aw         The  ru^e  requiring  a  steamer  to  keep  out  of  the  way  of  a  sailing-vessel  n 
L^d  18  equally  imperative  upon  the  latter  to  keep  her  course;  and  where,  by  her 

unnecessary  deviation  therefrom,  a  collision  is  rendered  unavoidable,  the 

steamer  is  not  liable  therefor. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  J.  Warren  Couhton  for  the  appellant. 
Mr.  Morton  P.  Henry^  contra. 

Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

This  is  a  case  of  collision  in  the  Delaware  Bay,  and  the  facts 
found  are  substantially  as  follows:  The  "Illinois"  was  a  large 
steamship,  three  hundred  and  sixty  feet  in  length,  and  of  three 
thousand  tons  register.  She  was  going  up  the  bay  at  a  speed 
of  ten  knots  an  hour.  She  had  just  rounded  Dan  Baker's  shoal 
on  a  port  wheel,  and  had  got  straightened  on  her  course  in 
about  mid-channel.  The  schooner  "  Ellen  Baker  "  was  ahead  of 
her,  a  little  on  the  port  bow,  and  bound  for  New  Castle,  Del. 
The  wind  was  from  the  northeastward,  and  the  schooner  was  by 
the  wind,  heading  about  north-by- west,  or  north-northwest,  and 
pointing  for  Reedy  Island  piers.  The  vessels  were  on  slightly 
diverging  lines  which  were  about  one  hundred  yards  apart. 
The  western  or  Reedy  Island  side  of  the  bay  was  obstructed 
by  ice,  while  the  eastern  side  was  open.  When  the  vessels 
were  probably  three  or  four  hundred  yards  apart,  the  schooner 
went  in  stays  and  then  tacked  to  the  eastward  to  avoid  the  ice, 
which  was  ahead  of  and  close  under  her  port  bow.  There  was 
no  lookout  astern  on  the  schooner,  and,  until  she  had  changed 
her  course,  no  one  on  board  had  observed  the  steamer.  The 
steamer  had  a  sufficient  lookout.  Her  master  and  pilot  were 
on  the  bridge  looking  ahead,  and  they  saw  the  schooner  before 
she  tacked.  They  so  directed  the  steamer's  course  as  to  pass 
the  schooner  in  safety  on  her  starboard  side,  three  hundred  feet 
or  thereabouts  away,  if  she  kept  the  course  she  was  on.     As 
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soon  as  the  manoeuvre  of  the  schooner  was  seen  on  the  steamer, 
orders  were  given  to  put  the  helm  hard-a-starboard,  to  stop  the 
engine,  then  to  back  at  full  speed,  and  to  let  go  the  anchor,  with 
a  view  to  passing  under  the  schooner's  stern.  These  orders 
were  ineffectual  to  prevent  a  collision,  and  the  steamer  struck 
the  schooner  just  abaft  the  main  rigging,  causing  her  to  cap- 
size and  sink. 

It  seems  to  us  the  court  below  was  right,  on  these  facts,  in 
holding  the  steamer  free  from  blame.  The  responsibility  of 
avoiding  a  collision  with  a  sailing-vessel  is  put  by  the  act  of 
Congress  and  the  sailing  rules  primarily  on  a  steamer.  But 
the  sailing-vessel  is  under  just  the  same  responsibility  to  keep 
her  course,  if  she  can,  and  not  embarrass  the  steamer,  while 
passing,  by  any  new  movement.  A  steamer  has  the  right  to 
rely  on  this  as  an  imperative  rule  for  a  sailing-vessel,  and  govern 
herself  accordingly.  Otherwise  it  would  at  times  be  impossi- 
ble for  a  steamer  to  get  ahead  at  all  in  the  thoroughfares  of 
navigation. 

In  the  present  case  the  steamer  was  in  mid-channel.  That 
was  the  proper  place  for  a  vessel  of  her  size,  and,  under  the 
circumstances,  we  cannot  say  her  speed  was  unusual,  since,  so 
far  as  appears,  there  were  no  other  vessels  in  the  way.  Had 
the  schooner  kept  her  course  for  a  minute  or  two  longer,  there 
is  scarcely  a  doubt  that  the  steamer  would  have  got  by  in  safety. 
It  was  clearly  a  fault,  therefore,  for  her  to  change  her  course, 
unless  there  was  a  necessity  for  it.  Mere  convenience  was  not 
enough.  The  schooner  in  this  court  has  the  affirmative.  It 
rests  on  her  to  show  error  in  the  decree  of  the  court  below, 
or  we  must  affirm. 

It  is  an  important  fact  that  the  steamer  was  not  observed 
from  the  schooner  before  the  course  was  changed.  While  a 
man  stationed  at  the  stern  as  a  lookout  is  not  at  all  times  nec- 
essary, no  vessel  should  change  her  course  materially  without 
having  first  made  such  an  observation  in  all  directions  as  will 
enable  her  to  know  how  what  she  is  about  to  do  will  affect 
others  in  her  immediate  vicinity.  In  the  present  case,  it  is  not 
found  expressly  that  the  ice  was  so  close  under  the  port  bow  of 
the  schooner  as  to  make  it  dangerous  for  her  to  keep  on  as  she 
was  going  until  the  steamer  got  by.     She  ought  to  have  known 
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that  although  the  ice  was  an  obstruction  on  the  west  side  of  the 
bay,  she  was  not  far  from  the  place  in  the  channel  through 
which  the  large  steamers  which  navigated  there  would  be  likely 
to  pass  if  following  her.  It  is  not  found  that  there  was  any- 
thing in  view  from  the  steamer  to  indicate  to  her  the  necessity 
for  any  early  change  of  the  course  of  the  schooner.  So  far  as 
the  findings  show,  the  way  was  open  for  some  distance  ahead, 
and  the  steamer  had  the  right  to  assume  she  might  keep  her 
place  in  mid-channel  and  go  on  with  safety.  We  must  also 
infer  from  what  is  actually  found,  as  well  as  from  what  is  not 
found,  that  if  the  schooner  had  known  the  circumstances  in 
which  she  was  placed,  her  change  of  course  would  have  been 
delayed  until  it  might  be  made  without  danger.  Because  a 
steamer  must  keep  out  of  the  way  of  a  sailing-vessel,  it  by  no 
means  follows  that  a  sailing-vessel  may  unnecessarily  throw 
herself  across  the  bow  of  an  approaching  steamer.  It  is  as 
much  the  duty  of  a  sailing-vessel  to  be  diligent  in  the  perform- 
ance of  her  duty  as  it  is  that  of  a  steamer  to  be  mindful  of  hers. 
In  the  case  of  The  Abbotrfard  (98  U.  S.  440),  it  was  distinctly 
found  that  the  tack  of  the  schooner  was  entirely  proper,  both 
for  her  own  safety  and  in  regard  to  the  steamer.  She  had  run 
out  her  course,  and  the  steamer,  which  was  yet  a  considerable 
distance  away,  ought  to  have  known  it.  Consequently  the 
steamer  was  in  fault  for  getting  so  close  as  to  put  herself  in  the 
way  of  the  schooner  while  doing  what  the  necessities  of  the 
navigation  actually  required,  and  which  a  prudent  and  skilful 
navigator  on  the  steamer  ought  to  have  known  she  must  do  at 
the  time  it  was  done.  Such  is  not  shown  to  have  been  the  case 
here. 

Decree  affirmed* 
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Moyer  v.  Dewey.  &y£  fty* 

1.  The  right  to  sue  for  and  subject  to  the  payment  of  his  debts,  effects  fraud*-/'"  ~  37^ 
lentiy  transferred  by  a  party  who  was  subsequently  adjudicated  a  bankrupt, 
is  rested  alone  in  his  assignees,  and  their  failure  to  enforce  it  within  the 
time  prescribed  by  the  bankrupt  law  does  not  transfer  that  right  to  his 
creditors. 

8.  A  discharge  in  bankruptcy  is  personal  to  the  party  to  whom  it  is  granted. 

Error  to  the  Court  of  Appeals  of  the  State  of  New  York. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Samuel  Hand  and  Mr.  Matthew  Hale  for  the  plaintiffs 

in  error. 

> 

Mr.  Jame$  E.  Dewey,  contra. 

Mb.  Justice  Miller  delivered  the  opinion  of  the  court. 

The  complaint  filed  by  the  defendants  in  error  in  the  Su- 
preme Court  of  the  State  is  in  the  nature  of  a  bill  in  chancery 
against  the  plaintiffs  in  error  and  Clinton  Eldredge.  It  charges 
that  the  complainants  severally  recovered  judgments  in  the 
proper  courts  against  said  Eldredge,  on  which  executions  were 
issued  and  returned  nulla  bona.  It  then  charges,  giving  the 
details  of  the  transaction,  that  the  defendants  held  certain 
real  estate,  the  title  of  which  was  conveyed  to  them  by  El- 
dredge, without  consideration  and  with  intent  to  defraud  his 
creditors.  The  defendants  answer  separately  and  deny  the 
fraud.  They  also  attempt  to  protect  themselves  under  the  dis- 
charge of  Eldredge  in  bankruptcy,  and  as  the  only  question 
cognizable  in  this  court  turns  upon  this  part  of  the  defence, 
which  is  more  fully  set  up  in  the  answer  of  Betsey  Moyer  than 
in  that  of  Henry,  so  much  of  the  answer  as  refers  to  this  matter 
is  here  given  verbatim :  — 

u  And  the  said  defendant,  upon  her  information  and  belief, 
alleges  that  on  or  about  the  seventeenth  day  of  August,  1868, 
at  Buffalo,  in  the  State  of  New  York,  the  United  States  Dis- 
trict Court  held  in  and  for  the  Northern  District  of  the  State 
of  New  York  duly  made  an  order  and  a  decree  discharging  the 
defendant  Clinton  Eldredge  of  and  from  all  his  debts,  of  all  of 
which  proceedings  in  the  said  court  in  bankruptcy  for  such 
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discharge  the  said  plaintiffs  pnd  their  said  assignors,  and  each 
of  them,  had  due  notice;  that  the  pretended  indebtedness,  if 
any  such  existed  or  ever  did  accrue,  accrued  prior  to  the  filing 
of  the  petition  of  the  said  Clinton  Eldredge  for  his  discharge 
from  such  debts  in  the  said  United  States  District  Court,  and 
prior  to  the  granting  of  such  discharge,  and  that  the  said  in- 
debtedness and  the  said  several  claims,  if  any  such  exist  or  ever 
existed,  were  such  as  were  provable  against  the  estate  of  the 
defendant  Clinton  Eldredge  in  the  proceedings  in  which  said 
discharge  was  granted,  and  were  not,  nor  was  any  part  thereof, 
created  in  consequence  of  any  defalcation  as  a  public  officer,  or 
as  an  executor,  administrator,  guardian,  or  trustee,  or  while 
acting  in  any  other  fiduciary  capacity,  and  he  is,  therefore, 
discharged  therefrom,  and  from  all  liability  thereon,  and  the 
said  plaintiffs  are  precluded  and  debarred  from  enforcing  or 
attempting  to  enforce  the  same." 

It  will  be  observed  that  nothing  is  here  said  of  an  assignee 
in  bankruptcy,  nor  of  the  right  of  the  assignee,  if  one  existed, 
to  the  property  conveyed  by  Eldredge  to  the  defendants  in 
fraud  of  his  creditors.  The  obvious  purpose  of  this  plea  is  to 
show  that  Eldredge's  debts  to  the  plaintiffs  were  discharged, 
and  that  they  could  not,  therefore,  maintain  this  suit  on  such 
indebtedness.  Nor  does  it  appear  in  any  part  of  the  record 
that  the  assignee's  rights  were  considered  by  either  the  plain- 
tiffs or  the  defendants,  nor  was  he  made  a  party  to  the  suit. 

The  case  was  sent,  under  the  practice  of  the  New  York 
courts,  to  a  referee,  and  on  his  report  a  judgment  was  rendered 
in  favor  of  the  plaintiffs,  which  was  affirmed  in  the  Court  of 
Appeals.  With  the  general  question  of  fraud  in  the  matter 
this  court  can  have  nothing  to  do.  It  appears  by  the  report  of 
the  referee  that  the  transaction  was  fraudulent  as  charged.  It 
also  appears  that  the  judgments  against  Eldredge  set  up  as 
the  foundation  of  this  suit,  although  founded  on  debts  existing 
prior  to  his  discharge  in  bankruptcy,  were  confessed  by  him 
subsequently  thereto,  and  that,  though  a  defendant  in  this  suit, 
he,  by  failing  to  answer,  waives  the  benefit  of  the  discharge. 
Under  these  circumstances,  we  concur  with  the  opinion  of  the 
Court  of  Appeals,  that  so  far  as  the  discharge  itself  is  con- 
cerned, its  only  effect  is  personal  to  him,  and  does  not  avail  to 
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release  the  defendants  in  this  suit  from  liability  for  the  fraud 
committed  by  them. 

But  we  have  decided  at  this  term,  in  Trimble  v.  Woodhead 
(102  U.  S.  647),  in  a  case  very  similar  in  some  of  its  aspects  to 
this,  that  the  right  to  bring  such  an  action  as  this  —  the  right 
to  the  property  so  fraudulently  conveyed  —  is  vested  in  the 
assignee  alone,  and  that  his  failure  to  sue  within  the  two  years 
allowed  by  the  bankrupt  law  does  not  transfer  this  right  of 
property  or  right  of  action  to  a  creditor  of  the  bankrupt. 

If,  therefore,  in  the  present  case  it  had  been  made  to  appear 
by  the  record  properly  before  the  Court  of  Appeals  that  an 
assignee  had  been  appointed,  and  he  had  properly  qualified  and 
accepted  such  appointment,  we  do  not  see  how  the  plaintiffs 
could  have  recovered  judgment  for  the  value  of  the  property. 

The  Court  of  Appeals  of  New  York  take  the  ground,  in  their 
opinion,  distinctly,  that  neither  the  appointment  of  an  assignee 
in  bankruptcy,  nor  the  existence  of  any  rights  in  such  assignee, 
nor  any  defence  having  reference  to  such  rights,  is  set  up  in 
the  answer.     And  in  this  opinion  we  concur. 

When  the  case  went  to  the  referee  the  defendants  offered 
certified  transcripts  of  the  proceedings  in  the  District  Court, 
which  showed  the  appointment  of  the  assignee,  the  assignment 
to  him  made  by  the  register,  and  the  discharge  of  Eldredge. 
The  plaintiffs  objected  to  the  admission  of  these  papers  in  evi- 
dence, on  the  ground  that  they  were  not  set  up  in  the  answer, 
either  according  to  the  statute  or  in  pursuance  of  the  common- 
law  rule. 

The  referee,  while  he  admitted  the  papers  in  evidence,  did 
not,  among  his  finding  of  facts,  which  were  thirty-four  in  num- 
ber, find  that  the  assignee  had  been  appointed,  or  an  act  of 
appointment  made  by  the  register.  He  did,  however,  find  that 
Eldredge  had  been  duly  discharged  of  his  debts.  It  is  probable 
that  he  received  the  transcript  objected  to  as  evidence  of  the 
validity  of  Eldredge's  discharge,  but  not  as  evidence  of  the 
assignment,  which  was  not  set  out  in  the  pleading. 

The  question  whether  the  assignment,  and  the  rights  of  the 
assignee  under  it,  were  so  set  up  in  the  answer  as  to  admit 
the  evidence  of  them,  or  whether,  on  the  other  hand,  the 
defendants  relying,  as  they  seem  to  have  done,  solely  on  the 


80*  Miles  v.  United  States.  [Sup.  Ct 

princtpife  that  Eldredge's  discharge  inured  to  the  benefit  of 
the  defendants,  can  now  avail  themselves  of  the  transcripts,  is 
one  dependent  very  largely  on  the  practice  of  the  courts  of  the 
State.  The  Court  of  Appeals  rests  its  decision  on  the  ground 
that  the  pleading  does  not  set  out  or  rely  on  the  assignment  or 
on  the  rights  vested  by  it  in  the  assignee,  and  it  says  very 
justly,  that  if  any  such  issue  had  been  made,  the  plaintiffs 
might  have  had  a  sufficient  reply,  which  they  were  not  called 
on  to  produce  as  the  pleadings  stand. 

We  concur  with  that  court  in  holding  that  the  existence  of 
an  assignee,  or  of  any  right  of  such  assignee  to  the  property  or 
the  claims  asserted  in  this  suit,  is  not  raised  by  this  record. 

Judgment  affirmed. 


Miles  v.  United  States. 

1.  On  an  indictment  for  bigamy,  the  first  marriage  may  be  proved  by  the  ad- 
Iti  40]  missions  of  the  prisoner,  and  it  is  for  the  Jury  to  determine  whether  what 
M*  *•  he  said  was  an  admission  that  he  was  actually  and  legally  married  accord- 
ing to  the  laws  of  the  country  where  the  marriage  was  solemnized. 

2.  As  long  as  the  fact  of  his  first  marriage  is  contested,  the  second  wife  is  aa 

incompetent  witness.  Where  it  has  by  other  evidence  been  duly  established 
to  the  satisfaction  of  the  court,  she  may  be  admitted  to  prove  her  marriage 
with  him. 

8.  On  the  trial  of  such  an  indictment,  the  United  States  challenged  a  Juror  for 
"actual  bias."  Three  triers,  appointed  by  the  court  conformably  to  the 
law  of  Utah,  where  the  indictment  was  found,  tried  the  challenge,  and 
declared  it  to  be  true.  Held,  that  their  decision  being  by  that  law  final, 
he  was  properly  excluded  from  the  panel. 

4.  Against  the  objection  of  the  prisoner,  jurors  were  interrogated  by  the  United 
States  as  to  their  belief  that  the  practice  of  polygamy  is  in  obedience  to  the 
divine  will  and  command.    Held,  that  the  objection  was  properly  overruled. 

6.  This  court  cannot  re-examine  questions  of  fact  upon  a  writ  of  error. 

6.  In  a  criminal  case,  the  evidence  upon  which  the  jury  are  justified  in  finding  a 
verdict  of  guilty  must  be  sufficient  to  satisfy  them  of  the  prisoner's  guilt 
beyond  a  reasonable  doubt.  Held,  that  the  instruction  by  the  court  of 
original  jurisdiction  upon  this  point  {infra,  p.  809)  furnishes  him  no  just 
ground  of  exception. 

ErBOB  to  the  Supreme  Court  of  the  Territory  of  Utah* 
The  facts  are  stated  in  the  opinion  of  the  court. 
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Mr.  Arthur  Brown^  Mr,  W.  N.  Dusenberry^  and  Mr.  K  D 
Eoge  for  the  plaintiff  in  error. 
Mr.  Assistant  Attorney- General  Smithy  contra. 

Mb.  Justice  Woods  delivered  the  opinion  of  the  court. 
Sect.  5352  of  the   Revised  Statutes  of  the  United   States 
declares :  — 

"Every  person  having  a  husband  or  wife  living,  who  marries  an- 
other, whether  married  or  single,  in  a  Territory  or  other  place  over 
which  the  United  States  has  exclusive  jurisdiction,  is  guilty  of 
bigamy,  and  shall  be  punished  by  a  fine  of  not  more  than  five 
hundred  dollars  and  by  imprisonment  for  a  term  not  more  than  five 
years." 

The  plaintiff  in  error  was  indicted  under  this  section  in  the 
Third  District  Court  of  Utah,  at  Salt  Lake  City.  He  was  con- 
victed. He  appealed  to  the  Supreme  Court  of  the  Territory, 
where  the  judgment  of  the  District  Court  was  affirmed. 

That  judgment  is  now  brought  to  this  court  for  review  upon 
writ  of  error. 

The  indictment  charged  that  the  plaintiff  in  error,  John 
Miles,  did,  on  Oct.  24,  1878,  at  Salt  Lake  County,  in  the  Terri- 
tory of  Utah,  marry  one  Emily  Spencer,  and  that  afterwards, 
and  while  he  was  so  married  to  Emily  Spencer,  and  while  she 
was  still  living,  did,  on  the  same  day  and  at  the  same  county, 
marry  one  Caroline  Owens,  the  said  Emily  Spencer,  his  former 
wife,  being  still  living  and  at  that  time  his  legal  wife. 

The  criminal  procedure  of  Utah  is  regulated  by  an  act  of  the 
territorial  legislature,  passed  Feb.  22, 1878.  The  following  are 
the  sections  pertinent  to  this  case,  which  prescribe  the  rules  for 
the  impanelling  of  juries  :  — 

"Sect.  241.  A  particular  cause  of  challenge  is:  — 
"  1.  For  such  a  bias  as,  when  the  existence  of  the  facts  is  ascer- 
tained, in  judgment  of  law,  disqualifies  the  juror,  and  which  is  known 
in  this  act  as  implied  bias. 

*'  2.  For  the  existence  of  a  state  of  mind  on  the  part  of  the 
juror  which  leads  to  a  just  inference,  in  reference  to  the  case,  that 
he  will  not  act  with  entire  impartiality,  which  is  known  in  this  act  as 
actual  bias. 

vox.  xiii.  20 
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u  Sect.  246.  If  the  facts  are  denied,  the  challenge  must  be  tried 
as  follows:  (1.)  If  it  be  for  implied  bias,  by  the  court;  (2.)  If  it 
be  for  actual  bias,  by  triers." 

"  Sect.  247.  The  triers  are  three  impartial  persons,  not  on  the 
jury  panel,  appointed  by  the  court.  All  challenges  for  actual  bias 
must  be  tried  by  three  triers  thus  appointed,  a  majority  of  whom 
may  decide." 

"  Sect.  249.  Upon  the  trial  of  a  challenge  to  an  in  lividual  juror, 
the  juror  challenged  may  be  examined  as  a  witness  to  prove  or  dis- 
prove the  challenge,  and  must  answer  every  question  pertinent  to 
the  inquiry." 

"  Sect.  250.  Other  witnesses  may  also  be  examined  on  either 
side,  and  the  rules  of  evidence  applicable  to  the  trial  of  other  issues 
govern  the  admission  or  exclusion  of  evidence  on  the  trial  of  the 
challenge." 

u  Sect.  252.  On  the  trial  of  a  challenge  for  actual  bias,  when 
the  evidence  is  concluded,  the  court  must  instruct  the  triers  that  it 
is  their  duty  to  find  the  challenge  true,  if,  in  their  opinion,  the  evi- 
dence warrants  the  conclusion  that  the  juror  has  such  a  bias  against 
the  party  challenging  him  as  to  render  him  not  impartial ;  and  that 
if,  from  the  evidence,  they  believe  him  free  from  such  bias,  they 
must  find  the  challenge  not  true ;  that  a  hypothetical  opinion  un- 
accompanied with  malice  or  ill-will,  founded  on  hearsay  or  infor- 
mation supposed  to  be  true,  is  of  itself  no  evidence  of  bias  sufficient 
to  disqualify  a  juror.     The  court  can  give  no  other  instruction.'* 

"Sect.  253.  The  triers  must  thereupon  find  the  challenge  either 
true  or  not  true,  and  their  decision  is  final.  If  they  find  it  true, 
the  juror  must  be  excluded." 

Upon  the  trial  of  the  case  in  the  District  Court  of  the  Terri- 
tory, Oscar  Dunn  and  Robert  Patrick  were  called  as  jurors. 
They  were  challenged  for  actual  bias,  and  sworn  upon  their 
voire  dire.  Three  triers  were  appointed  by  the  court  to  pass 
upon  the  challenges  to  the  jurors.  Dunn,  in  answer  to  ques- 
tions propounded  to  him,  testified  that  he  believed  polygamy  to 
be  right,  that  it  was  ordained  of  God,  and  that  the  revelations 
concerning  it  were  revelations  from  God,  and  that  those  reve- 
lations should  be  obeyed,  and  that  he  who  acted  on  them  should 
not  be  convicted  by  the  law  of  the  land. 

The  juror  was  challenged  by  the  prosecution  "for  actual 
bias  for  the  existence  of  a  state  of  mind  on  his  part  which  led 
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to  a  just  inference  that  he  would  not  act  with  entire  impar- 
tiality." 

The  triers  found  the  challenge  true,  and  the  juror  was  re- 
jected. 

Robert  Patrick  was  examined  on  his  voire  dire,  and  testified 
that  he  believed  that  the  revelation  given  to  Joseph  Smith 
touching  polygamy  came  from  God,  that  it  was  one  of  God's 
laws  to  his  people,  and  that  he  who  practised  polygamy,  con- 
scientiously believing  that  revelation  to  be  from  God,  was  doing 
God's  will.  He  also  testified  that,  in  his  opinion,  the  law  of 
Congress  was  in  conflict  with  that  law  of  God ;  that  Congress 
had  the  right  to  pass  such  a  law ;  and  that  on  the  trial  of  a  per- 
son who  was  in  the  practice  of  polygamy  charged  with  bigamy 
he  would  consider  it  his  duty,  if  satisfied  by  the  evidence,  to 
find  the  defendant  guilty,  and  that  he  would  do  so. 

The  juror  was  challenged  for  actual  bias,  and  the  triers  found 
the  challenge  true,  and  the  juror  was  excused.  A  large  num- 
ber of  other  jurors  were  examined  and  challenged,  and  excused 
on  the  same  grounds. 

Upon  the  trial,  evidence  was  given  tending  to  show  that  a 
short  time  before  the  date  laid  in  the  indictment,  Oct.  24, 
1874,  the  plaintiff  in  error  was  in  treaty  for  marrying,  at  or 
about  the  same  time,  three  young  women,  namely,  Emily 
Spencer,  Caroline  Owens,  and  Julia  Spencer,  and  that  there 
was  a  discussion  between  them  on  the  question  which  should 
be  the  first  wife ;  and  that  upon  appeal  to  John  Taylor,  presi- 
dent of  the  Mormon  Church,  the  plaintiff  in  error  and  the 
three  women  being  present,  it  was  decided  by  him  that  Emily 
Spencer,  being  the  eldest,  should  be  the  first  wife;  Caroline 
Owens,  being  the  next  younger,  the  second ;  and  Julia  Spencer, 
being  the  youngest,  the  third  wife;  —  that  being  according  to 
the  rules  of  the  church. 

It  appeared  further  that  marriages  of  persons  belonging  to 
the  Mormon  Church  usually  take  place  at  what  is  called  the 
Endowment  House ;  that  the  ceremony  is  performed  in  secret, 
and  the  person  who  officiates  is  under  a  sacred  obligation  not 
to  disclose  the  names  of  the  parties  to  it. 

It  further  appeared  that  on  Oct.  24,  1878,  the  plaintiff  in 
error  was  married  to  the  said  Caroline  Owens,  and  that  on  the 
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night  of  that  day  he  gave  a  wedding  supper  at  the  house  of  one 
Cannon,  at  which  were  present  Emily  Spencer,  Caroline  Owens, 
and  others.  Evidence  tending  to  establish  these  facts  having 
been  given  to  the  jury,  the  court  permitted  to  be  given  in  evi- 
dence the  declarations  made  by  the  plaintiff  in  error,  on  that 
night,  in  presence  of  the  company  assembled,  and  on  subse- 
quent occasions,  to  the  effect  that  Emily  Spencer  was  his  first 
wife. 

Sect.  1604  of  the  Compiled  Laws  of  Utah  declares :  "  A  hus- 
band shall  not  be  a  witness  for  or  against  his  wife,  nor  a  wife  a 
witness  for  or  against  her  husband." 

Upon  the  trial,  and  after  the  evidence  above  recited  had 
been  given,  tending,  as  the  prosecution  claimed,  to  prove  the 
marriage  of  the  plaintiff  in  error  to  Emily  Spencer  just  before 
his  marriage  to  Caroline  Owens,  the  latter  was  offered  as  a  wit- 
ness against  him  to  prove  the  same  fact. 

Thereupon  the  defendant  admitted,  in  open  court,  the  charge 
of  the  indictment  that  he  had  been  married  to  Caroline  Owens, 
and  even  offered  testimony  to  prove  it ;  but  this  was  ruled  out 
by  the  court. 

The  defendant,  therefore,  objected  to  the  introduction  of 
Caroline  Owens  as  a  witness  against  him,  the  objection  being 
based  on  the  statute  just  quoted. 

The  court  overruled  the  objection  and  admitted  her  as  a  wit- 
ness, and  she  gave  testimony  tending  to  prove  the  marriage  of 
the  plaintiff  in  error  to  Emily  Spencer  previous  to  his  marriage 
with  the  witness. 

It  appeared  from  the  evidence  that  the  name  of  Caroline 
Owens's  father  was  Maile,  but  that  she  had  been  adopted  by  an 
uncle  and  aunt  named  Owens,  and  had  taken  their  name,  by 
which  she  was  called  and  known,  but  that,  when  she  was 
baptized  in  the  Mormon  Church,  she  was  required  to  be  bap- 
tized in  her  father's  name,  and  was  married  to  Miles  under  that 
name. 

The  court,  among  other  things,  charged  the  jury  as  fol- 
lows :  — 

"  If  you  find  from  all  the  facts  and  circumstances  proven  in 
this  case,  and  from  the  admissions  of  the  defendant,  or  from 
either,  that  the  defendant  Miles  married  Emily  Spencer,  and 
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while  she  was  yet  living  and  his  wife  he  married  Caroline 
Owens,  as  charged  in  the  indictment,  your  verdict  should  be 
guilty. 

u  A  legal  wife  cannot,  but  when  it  appears  in  a  case  tl  at  the 
witness  is  not  a  legal  wife,  but  a  bigamous  or  plural  wife,  then 
she  may  testify  against  the  bigamous  husband,  and  her  testi- 
mony should  have  just  as  much  weight  with  the  jury  as  any 
other  witness,  if  the  jury  believe  her  statements  to  be  true. 
And  her  evidence  may  be  taken  like  the  evidence  of  any  other 
witness  to  prove  either  the  first  or  second  marriage.  And  so 
in  this  case  you  are  at  liberty  to  consider  the  testimony  of 
Miss  Caroline  Owens,  if  you  find  from  all  the  evidence  in  the 
case  that  she  is  a  second  and  plural  wife,  and  give  it  all  the 
weight  you  think  it  entitled  to,  and  may  use  it  to  prove 
the  first  marriage  alleged,  to  wit,  the  marriage  of  defendant 
and  Emily  Spencer,  or  any  other  fact  which  in  your  opinion 
is  proven  by  the  testimony,  if  you  believe  it,  as  you  do  the  tes- 
timony of  any  witness  to  prove  any  fact  about  which  she  has 
testified. 

44  The  prisoner's  guilt  must  be  established  beyond  reasonable 
doubt.  Proof  beyond  a  reasonable  doubt  is  such  as  will  pro- 
duce an  abiding  conviction  in  the  mind  to  a  moral  certainty 
that  the  fact  exists  that  is  claimed  to  exist,  so  that  you  feel  cer- 
tain that  it  exists.  A  balance  of  proof  is  not  sufficient.  A 
juror  in  a  criminal  case  ought  not  to  condemn  unless  the  evi- 
dence excludes  from  his  mind  all  reasonable  doubt ;  unless  he 
be  so  convinced  by  the  evidence,  no  matter  what  the  class 
of  the  evidence,  of  the  defendant's  guilt,  that  a  prudent  man 
would  feel  safe  to  act  upon  that  conviction  in  matters  of  the 
highest  concern  and  importance  to  his  own  dearest  personal 
interests." 

The  plaintiff  in  error  alleges  as  ground  of  error  the  exclusion 
from  the  jury  of  Oscar  Dunn,  Robert  Patrick,  and  others  of 
the  Mormon  faith.  He  claims  that  the  examination  of  the  pro- 
posed jurors,  and  the  rulings  of  the  court,  show  that  it  was  the 
deliberate  purpose  of  the  court  to  exclude  from  the  jury  every 
one  who  was  of  the  Mormon  faith.  He  insists  that  neither  the 
court  nor  counsel  had  the  right  to  inquire  into  the  religious 
belief  of  the  juror. 
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There  is  no  complaint  that  the  jury  was  not  a  fair  and  im- 
partial one,  or  that  any  juror  impanelled  was  disqualified. 

Whether  the  exclusion  of  qualified  jurors  from  the  panel  is 
a  ground  for  setting  aside  the  verdict  and  judgment  on  error, 
we  do  not  find  it  necessary  to  decide.  t 

It  is  insisted  on  behalf  of  the  defendant  in  error  that  the 
excluded  jurors  were  not  qualified  to  sit  in  the  case.  In  im- 
panelling the  jury  the  court  was  bound  to  follow  the  law  of 
the  Territory  on  that  subject.  Clinton  v.  Englebreckt,  13  Wall. 
434 ;  Reynolds  v.  United  States,  98  U.  S.  145. 

The  jurors  excluded  were  objected  to  by  the  prosecution  as 
disqualified  from  serving  for  actual  bias. 

The  challenge  for  actual  bias  was  tried  by  the  triers  ap- 
pointed by  the  court,  in  accordance  with  the  law  of  the  Terri- 
tory. The  triers  found  the  challenge  true.  By  the  same  law 
their  decision  is  declared  to  be  final,  and  thereupon  the  jurors 
challenged  must  be  excluded.  The  law  was  carefully  followed. 
The  jurors  were  found  disqualified,  and  were,  therefore,  as 
required  by  the  law,  excluded  from  the  panel. 

It  is  evident  from  the  examination  of  the  jurors  on  their  voire 
dire,  that  they  believed  that  polygamy  was  ordained  of  God, 
and  that  the  practice  of  polygamy  was  obedience  to  the  will  of 
God.  At  common  law,  this  would  have  been  ground  for  prin- 
cipal challenge  of  jurors  of  the  same  faith.  3  Bla.  Com.  303. 
It  needs  no  argument  to  show  that  a  jury  composed  of  men  en- 
tertaining such  a  belief  could  not  have  been  free  from  bias  or 
prejudice  on  the  trial  for  bigamy,  of  a  person  who  entertained 
the  same  belief,  and  whose  offence  consisted  in  the  act  of  living 
in  polygamy.  But  whether  the  evidence  of  bias  was  sufficient 
or  not,  it  was  so  found  by  the  triers,  and  that  was  conclusive. 

Whether  or  not  that  bias  was  founded  on  the  religious  be* 
lief  of  the  juror,  is  entirely  immaterial,  if  the  bias  existed. 
It  has  been  held  by  this  court,  that  on  an  indictment  for  big- 
amy it  was  no  defence  that  the  doctrines  and  practice  of  polyg- 
amy were  a  part  of  the  religion  of  the  accused.  Reynolds  v. 
United  States,  supra. 

It  could  not,  therefore,  be  an  invasion  of  the  constitutional 
or  other  rights  of  the  juror  called  to  try  a  party  charged  with 
bigamy,  to  inquire  whether  he  himself  was  living  in  polygamy, 
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and  whether  he  believed  it  to  be  in  accordance  with  the  divine 
will  and  command. 

If  the  jurors  themselves  had  no  ground  of  complaint,  it  is 
clear  the  defendant  had  none. 

We  find  nothing  in  the  record  in  relation  to  the  impanelling 
of  the  jury  which  would  have  required  the  Supreme  Court  of 
the  Territory  to  set  aside  the  verdict  and  the  judgment  of  the 
District  Court. 

It  is  next  assigned  for  error,  that  the  court  admitted  the  dec- 
larations and  admissions  of  the  plaintiff  in  error  to  prove  the 
fact  of  his  first  marriage,  and  the  charge  of  the  court  that  the 
declarations  of  the  accused  were  evidence  proper  to  be  consid- 
ered by  the  jury  as  tending  to  prove  an  actual  marriage,  and 
that  such  marriage  might  be  proven  like  any  other  fact,  by  the 
admissions  of  the  defendant,  or  by  circumstantial  evidence,  and 
that  it  was  not  necessary  to  prove  it  by  witnesses  who  were 
present  at  the  ceremony. 

To  hold  that,  on  an  indictment  for  bigamy,  the  first  marriage 
can  only  be  proven  by  eye-witnesses  of  the  ceremony,  is  to 
apply  to  this  offence  a  rule  of  evidence  not  applicable  to  any 
other. 

The  great  weight  of  authority  is  adverse  to  the  position  of 
the  plaintiff  in  error. 

In  Regina  v.  Simmonsto  (1  Car.  &  Kir.  164),  it  was  held  that, 
on  an  indictment  for  bigamy,  the  first  marriage  may  be  proved 
by  the  admissions  of  the  prisoner ;  and  it  is  for  the  jury  to  de- 
termine whether  what  he  said  was  an  admission  that  he  had 
been  legally  married  according  to  the  laws  of  the  country  where 
the  marriage  was  solemnized. 

The  same  view  is  sustained  by  the  following  cases  :  Regina 
v.  Upton,  cited  in  1  Russell,  Crimes  (Greaves's  ed.),  218; 
Duchess  of  Kingston's  Case,  20  How.  State  Trials,  355 ;  Tru- 
man's Case,  1  East,  P.  C.  470;  Cayford's  Case,  7  Me.  57; 
Hams  Case,  11  id.  891 ;  State  v.  Libby,  44  id.  469 ;  State  v. 
Hilton,  3  Rich.  (S.  C.)  434 ;  State  v.  Britton,  4  McCord  (S.  C), 
256 ;  Warner  v.  Commonwealth,  2  Va.  Cas.  595 ;  Norwood's  Case, 
1  East,  P.  C.  470 ;  Commonwealth  v.  Murtagh,  1  Ashm.  (Pa.) 
272;  Regina  v.  Newton,  2  Moo.  &  R.  503  ;  State  v.  McDonald, 
25  Miss.  176;  Wolverton  v.  State,  16  Ohio,  173;  State  v.  Seals, 
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16  Ind.  3o2;  Quin  v.  State,  46  id.  725;  Arnold  ▼.  State,  53 
Ga.  574 ;  Cameron  v.  State,  14  Ala.  546 ;  Brown  v.  State,  52 
id.  338 ;  Williams  v.  State,  44  id.  24 ;  Commonwealth  v.  Jack- 
son, 11  Bash  (Ky.),  679. 

The  declarations  of  the  plaintiff  in  error  touching  his  mar- 
riage with  Emily  Spencer,  admitted  in  evidence  against  him, 
appear  to  have  been  deliberately  and  repeatedly  made,  and 
under  such  circumstances  as  tended  to  show  that  they  had  ref- 
erence to  a  formal  marriage  contract  between  him  and  her. 

We  are  of  opinion  that  the  District  Court  commuted  no 
error  in  admitting  such  declarations,  or  in  its  charge  to  the  jury 
concerning  them. 

The  charge  of  the  court  defining  what  is  meant  by  the  phrase 
44  reasonable  doubt "  is  assigned  as  ground  of  error. 

The  evidence  upon  which  a  jury  is  justified  in  returning  a 
verdict  of  guilty  must  be  sufficient  to  produce  a  conviction  of 
guilt,  to  the  exclusion  of  all  reasonable  doubt.  Attempts  to 
explain  the  term  "  reasonable  doubt "  do  not  usually  result  in 
making  it  any  clearer  to  the  minds  of  the  jury.  The  language 
used  in  this  case,  however,  was  certainly  very  favorable  to  the 
accused,  and  is  sustained  by  respectable  authority.  Common- 
wealth v.  Webster,  5  Cush.  (Mass.)  295 ;  Arnold  v.  State,  28 
Ind.  170 ;  State  v.  Nash,  7  Iowa,  347 ;  State  v.  Ostrander,  18 
id.  435 ;  Donnelly  v.  State,  2  Dutch.  (N.  J.)  601 ;  Winter  v. 
State,  20  Ala.  39 ;   Giles  v.  State,  6  Ga.  276. 

We  think  there  was  no  error  in  the  charge  of  which  the  plain- 
tiff in  error  can  justly  complain. 

The  plaintiff  in  error  next  alleges  that  the  description  of  the 
woman  named  in  the  indictment  as  the  person  with  whom  the 
crime  of  bigamy  was  committed,  was  not  sufficiently  specific, 
and  that  on  the  trial  she  turned  out  to  be  not  Caroline  Owens, 
but  Caroline  Maile. 

The  designation  of  Caroline  Owens  as  the  person  with  whom 
the  second  marriage  was  contracted  is  clearly  sufficient.  If  it 
were  not,  it  is  too  late  after  verdict  to  object.  As  to  the  fact, 
the  jury  has  found  that  the  person  whom  the  plaintiff  in  error 
was  charged  to  have  married  while  his  first  wife  was  living,  and 
still  his  legal  wife,  was  Caroline  Owens  and  not  Caroline  Maile, 
and  that  question  is,  therefore,  conclusively  settled  by  the  ver- 
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diet.  This  court  cannot  re-examine  questions  of  fact  upon  writ 
of  error.     Rev.  Stat.,  sect.  1011. 

The  plaintiff  in  error  lastly  claims  that  the  court  erred  in 
allowing  Caroline  Owens,  the  second  wife,  to  give  evidence 
against  him  touching  his  marriage  with  Emily  Spencer,  the 
alleged  first  wife ;  and  in  charging  the  jury  that  they  might 
consider  her  testimony,  if  they  found  from  all  the  evidence  in 
the  case  that  she  was  a  second  and  plural  wife. 

This  assignment  of  error,  we  think,  is  well  founded. 

The  law  of  Utah  declares  that  a  husband  shall  hot  be  a 
witness  for  or  against  his  wife,  nor  a  wife  for  or  against  her 
husband. 

The  marriage  of  the  plaintiff  in  error  with  Caroline  Owens 
was  charged  in  the  indictment  and  admitted  by  him  upon  the 
trial.  The  fact  of  his  previous  marriage  with  Emily  Spencer 
was,  therefore,  the  only  issue  in  the  case,  and  that  was  con- 
tested to  the  end  of  the  trial.  Until  the  fact  of  the  marriage 
of  Emily  Spencer  with  the  plaintiff  in  error  was  established, 
Caroline  Owens  was  prima  facie  his  wife,  and  she  could  not  be 
used  as  a  witness  against  him. 

The  ground  upon  which  a  second  wife  is  admitted  as  a  wit- 
ness against  her  husband,  in  a  prosecution  for  bigamy,  is  that 
she  is  shown  not  to  be  a  real  wife  by  proof  of  the  fact  that  the 
accused  had  previously  married  another  wife,  who  was  still 
living  and  still  his  lawful  wife.  It  is  only  in  cases  where  the 
first  marriage  is  not  controverted,  or  has  been  duly  established 
by  other  evidence,  that  the  second  wife  is  allowed  to  testify, 
and  she  can  then  be  a  witness  to  the  second  marriage,  and 
not  to  the  first. 

The  testimony  of  the  second  wife  to  prove  the  only  con- 
troverted issue  in  the  case,  namely,  the  first  marriage,  cannot 
be  given  to  the  jury  on  the  pretext  that  its  purpose  is  to  estab- 
lish her  competency.  As  her  competency  depends  on  proof  of 
the  first  marriage,  and  that  is  the  issue  upon  which  the  case 
turns,  that  issue  must  be  established  by  other  witnesses  before 
the  second  wife  is  competent  for  any  purpose.  Even  then  she 
is  not  competent  to  prove  the  first  marriage,  for  she  cannot  be 
admitted  to  prove  a  fact  to  the  jury  which  must  be  established 
before  she  can  testify  at  all. 
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Witnesses  who  are  prima  facie  competent,  but  whose  com 
petency  is  disputed,  are  allowed  to  give  evidence  on  their  voire 
dire  to  the  court  upon  some  collateral  issue,  on  which  their 
competency  depends,  but  the  testimony  of  a  witness  who  is 
prima  facie  incompetent  cannot  be  given  to  the  jury  upon  the 
very  issue  in  the  case,  in  order  to  establish  his  competency, 
and  at  the  same  time  prove  the  issue. 

The  authorities  sustain  these  views. 

Upon  a  prosecution  for  bigamy  under  the  statute  of  1  Jac, 
c.  11,  it  was  said  by  Lord  Chief  Justice  Hale :  "  The  first  and 
true  wife  is  not  allowed  to  be  a  witness  against  her  husband, 
but  I  think  it  clear  the  second  may  be  admitted  to  prove  the 
second  marriage,  for  she  is  not  his  wife,  contrary  to  a  sudden 
opinion  delivered  in  July,  1664,  at  the  Assizes  in  Surrey,  in 
Arthur  Armstrong's  case,  for  she  is  not  so  much  as  his  wife  de 
factor    1  Hale,  P.  C.  693. 

So  in  East's  Pleas  of  the  Crown  the  rule  is  thus  laid  down : 
"  The  first  and  true  wife  cannot  be  a  witness  against  her  hus- 
band, nor  vice  versa;  but  the  second  may  be  admitted  to  prove 
the  second  marriage,  for  the  first  being  proved  she  is  not  so 
much  as  wife  de  facto,  but  that  must  be  first  established." 
1  East,  P.  C.  469.  The  text  of  East  is  supported  by  the  fol- 
lowing citation  of  authorities  :  1  Hale,  P.  C.  698 ;  2  M.  S.  Sum. 
331 ;  Ann  Cheney's  Case,  O.  B.  May,  1730,  Sergt.  Foster's 
Manuscript. 

In  Peake's  Evidence  (Norris),  248,  it  is  said  :  "  It  is  clearly 
settled  that  a  woman  who  was  never  legally  the  wife  of  a  man, 
though  she  has  been  in  fact  married  to  him,  may  be  a  witness 
against  him ;  as  in  an  indictment  for  bigamy,  the  first  marriage 
being  proved  by  other  witnesses,  the  second  wife  may  be  exam- 
ined to  prove  the  marriage  with  her,  for  she  is  not  dejure  his 
wife." 

Mr.  Greenleaf,  in  his  work  on  Evidence,  vol.  iii.  sect.  206,  says : 
"  If  the  first  marriage  is  clearly  proved  and  not  controverted, 
then  the  person  with  whom  the  second  marriage  was  had  may 
be  admitted  as  a  witness  to  prove  the  second  marriage,  as  well 
as  to  other  facts  not  tending  to  defeat  the  first  or  legalize  the 
second.  There  it  is  conceived  she  would  not  be  admitted  to 
prove  a  fact  showing  that  the  first  marriage  was  void,  —  such 
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as  relationship  within  the  degrees,  or  the  like,  —  nor  that  the 
first  wife  was  dead  at  the  time  of  the  second  marriage,  nor 
ought  she  to  be  admitted  at  all  if  the  first  marriage  is  in  con- 
troversy." 

The  result  of  the  authorities  is  that,  as  long  as  the  fact  of 
the  first  marriage  is  contested,  the  second  wife  cannot  be  ad- 
mitted to  prove  it.  When  the  first  marriage  is  duly  established 
by  other  evidence,  to  the  satisfaction  of  the  court,  Bhe  may  be 
admitted  to  prove  the  second  marriage,  but  not  the  first,  and 
the  jury  should  have  been  so  instructed. 

In  this  case  the  injunction  of  the  law  of  Utah,  that  the  wife 
should  not  be  a  witness  for  or  against  her  husband,  was  prac- 
tically ignored  by  the  court.  After  some  evidence  tending  to 
show  the  marriage  of  plaintiff  in  error  with  Emily  Spencer,  but 
that  fact  being  still  in  controversy,  Caroline  Owens,  the  second 
wife,  was  put  upon  the  stand  and  allowed  to  testify  to  the  first 
marriage,  and  the  jury  were,  in  effect,  told  by  the  court  that  if, 
from  her  evidence  and  that  of  other  witnesses  in  the  case,  they 
were  satisfied  of  the  fact  of  the  first  marriage,  then  they  might 
consider  the  evidence  of  Caroline  Owens  to  prove  the  first  mar- 
riage. 

In  other  words,  the  evidence  of  a  witness,  prima  facte  incom- 
petent, and  whose  competency  could  only  be  shown  by  proof 
of  a  fact  which  was  the  one  contested  issue  in  the  case,  was 
allowed  to  go  to  the  jury  to  prove  that  issue  and  at  the  same 
time  to  establish  the  competency  of  the  witness. 

In  this  we  think  the  court  erred. 

It  is  made  clear  by  the  record  that  polygamous  marriages  are 
so  celebrated  in  Utah  as  to  make  the  proof  of  polygamy  very 
difficult.  They  are  conducted  in  secret,  and  the  persons  by 
whom  they  are  solemnized  are  under  such  obligations  of  secrecy 
that  it  is  almost  impossible  to  extract  the  facts  from  them  when 
placed  upon  the  witness  stand.  If  both  wives  are  excluded 
from  testifying  to  the  first  marriage,  as  we  think  they  should 
be  under  the  existing  rules  of  evidence,  testimony  sufficient  to 
convict  in  a  prosecution  for  polygamy  in  the  Territory  of  Utah 
is  hardly  attainable.  But  this  is  not  a  consideration  by  which 
we  can  be  influenced.  We  must  administer  the  law  as  we  find 
it.     The  remedy  is  with  Congress,  by  enacting  such  a  change 
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in  the  law  of  evidence  in  the  Territory  of  Utah  as  to  make 
both  wives  witnesses  on  indictments  for  bigamy. 

For  the  error  indicated  the  judgment  of  the  Supreme  Court 
of  the  Territory  of  Utah  must  be  reversed  and  the  cause  re- 
manded to  that  court,  to  be  by  it  remanded  to  the  District 
Court,  with  directions  to  set  aside  the  verdict  and  judgment 

and  award  a  venire  facias  de  novo. 

So  ordered. 


Land  Company  v.  Saunders. 

1.  The  general  rule  that  monuments  control  courses  and  distances  reasserted  in 
reference  to  lands  situated  in  New  Hampshire. 

2L  A  well-known  tract  of  land,  embraced  in  an  old  patent,  and  long  referred  to 
by  name  in  the  laws  of  the  State,  containing  settlements  which  had  been 
subject  to  the  census  and  tax  laws,  if  called  for  in  a  subsequent  grant  made 
by  the  State,  as  the  boundary  of  a  new  grant,  is  such  a  monument  as 
will  draw  to  it  the  limits  of  such  subsequent  grant,  although  its  exterior 
lines  were  never  actually  run  and  located  on  the  ground ;  and  the  State 
will  be  precluded  from  injecting  a  still  later  grant  between  the  two  prior 
ones. 

8.  The  premises  in  a  grant  were  described  as  beginning  at  a  fixed  point,  and 
thence  "running  east  seven  miles  and  one  hundred  and  seventeen  rods  to 
Hart's  Location ;  thence  southerly  by  the  westerly  boundary  of  said  loca- 
tion to  a  point  so  far  south  that  a  line  drawn  thence  due  south  shall  strike 
the  Don  Invest  corner  of  the  town  of  Burton;  thence  south  to  said  north' 
west  corner  of  Burton;  thence  westerly,"  &c.,  to  the  beginning.  Held, 
1.  That  if,  when  the  grant  was  made,  there  was  a  tract  well  known  as 
Hart's  Location,  lying  easterly  and  in  the  vicinity  of  the  land  granted, 
and  if  it  had  a  westerly  boundary  to  which  the  granted  tract  could,  by  any 
reasonable  possibility,  extend,  then  Hart's  Location  was  a  monument  which 
controlled  the  courses  and  distances  of  the  survey;  and  this,  though  the 
western  boundary  of  Hart's  location  had  never  been  actually  surveyed  on 
the  ground ;  and  though  the  northwest  corner  of  Burton  did  not  lie  due 
south  from  any  part  of  said  western  boundary.  2.  That,  in  such  case,  the 
connection  between  the  two  monuments  —  the  western  boundary  of  Hart's 
Location  and  the  northwest  corner  of  Burton  —  would  be  the  shortest  line 
between  them,  though  the  course  should  be  different  from  that  named  in 
the  grant. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  New  Hampshire. 
The  facts  are  stated  in  the  opinion  of  the  court. 


r 
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Mr.  William  L.  Putnam  and  Mr.  Ossian  Ray  for  the  plaintiff 
in  error. 
Mr.  Jonah  G.  Abbott,  contra. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  entry  brought  by  the  Bartlett  Land  and 
Lumber  Company,  against  Saunders,  to  recover  possession  of 
a  certain  tract  of  land  in  Grafton  County,  New  Hampshire, 
described  as  follows :  — 

"  Beginning  at  the  northwest  corner  of  the  town  of  Albany,  and 
thence  running  north  about  3  degrees  east,  3  miles  and  65  rods,  to 
a  spruce  tree  marked;  and  from  thence  north  about  6  degrees 
east,  4  miles  and  95  rods,  to  a  fir  tree  marked ;  and  from  thence 
south  about  87J  degrees  east,  to  the  westerly  line  of  Hart's  Loca- 
tion, and  to  the  easterly  line  of  Grafton  County,  as  established  by 
the  act  approved  July  3,  1875,  entitled  *  An  Act  establishing  the 
east  line  of  Grafton  County ; '  and  from  thence  along  the  east  line 
of  Grafton  County  to  the  bound  begun  at,  and  containing  8,000 
acres  of  land,  more  or  less." 

The  defendant  filed  a  plea,  defending  his  right  in,  and  deny- 
ing disseisin  of,  all  the  land  described  in  the  plaintiff's  writ 
which  is  included  in  the  following-described  tract,  viz. :  — 

tt  Beginning  at  the  northwest  corner  of  the  town  of  Albany,  for- 
merly called  Burton,  and  thence  running  north  about  three  degrees 
east,  three  miles  and  sixty-five  rods,  to  a  spruce  tree  marked  ;  and 
from  thence  north  about  six  degrees  east,  four  miles  and  ninety-five 
rods,  to  a  fir  tree  marked  ;  and  from  thence  south  about  eighty-seven 
and  one-half  degrees  east,  to  the  westerly  line  of  Hart's  Location ; 
thence  southerly  by  the  westerly  line  of  Hart's  Location  to  the 
point  in  said  westerly  line  nearest  to  the  northwest  corner  of  said 
Albany ;  thence  in  a  straight  line  to  the  northwest  corner  of  said 
Albany." 

He  disclaimed  title  to  the  remainder  of  the  land  claimed  in 
the  demandant's  writ. 

Upon  these  issues  the  cause  came  on  to  be  tried,  and  after 
the  demandant's  evidence  was  adduced,  the  court  instructed 
the  jury  that,  upon  the  case  made  thereby,  the  demandant  was 
not  entitled  to  recover.  A  verdict  was  given  for  the  defend- 
ant, and  judgment  rendered  accordingly.  The  present  writ  of 
error  is  brought  to  reverse  this  judgment. 
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The  specific  points  raised  upon  the  trial,  upon  which  the 
court  was  called  upon  to  pass,  are  presented  by  a  bill  of  excep- 
tions, which  exhibits  the  evidence  in  detail.  Such  parts  of  this 
evidence  as  may  be  necessary  to  understand  the  matters  of  law 
raised  by  the  writ  of  error  will  be  adverted  to. 

The  demandant,  on  Jhe  trial,  produced  and  deraigned  title 
under  a  quitclaim  deed  from  James  Willey,  land  commissioner 
of  the  State  of  New  Hampshire,  to  Alpheus  Bean  and  others, 
dated  Nov.  26,  1831,  made  by  authority  of  a  resolve  of  the 
legislature,  which  included  the  lands  claimed  in  the  writ. 

The  demandant  also  produced  a  prior  deed,  under  which  the 
defendant  claimed  the  land  described  in  his  plea,  being  a  deed 
from  Abner  R.  Kelly,  treasurer  of  the  State  of  New  Hamp- 
shire, to  Jasper  Elkins  and  others,  dated  Aug.  31,  1830,  and 
made  by  authority  of  a  resolve  of  the  legislature,  which  deed 
purported  to  convey  the  following-described  tract  in  the  county 
of  Grafton,  New  Hampshire,  to  wit :  — 

"Beginning  at  the  northeast  corner  of  the  town  of  Lincoln,  and 
rnnning  east  seven  miles  and  one  hundred  and  seventeen  rods  to 
Hart's  Location  ;  thence  southerly  by  the  westerly  boundary  of  said 
location  to  a  point  so  far  south  that  a  line  drawn  thence  due  south 
shall  strike  the  northwest  corner  of  the  town  of  Burton ;  thence 
south  to  said  northwest  corner  of  Burton ;  thence  westerly  along 
the  northern  line  of  Waterville  to  the  eastern  boundary  of  Hatch 
and  Cheever's  grant;  thence  northerly  and  westerly  by  said  grant 
to  the  east  line  of  Thornton ;  thence  by  said  line  of  Thornton 
northerly  to  the  line  of  Lincoln,  and  along  this  line  to  the  point 
first  mentioned." 

■ 

The  principal  question  in  the  cause  was  whether  the  prem- 
ises thus  granted  to  Elkins  and  others  by  the  last-named  deed 
embraced  the  land  described  in  the  defendant's  plea ;  if  they 
did,  as  was  held  by  the  judge  at  the  trial,  the  defendant's  was 
the  elder  title  to  the  land  in  dispute,  and  the  title  of  the  de- 
mandant failed,  and  there  is  no  error  in  the  instructions  as  to 
the  documentary  title. 

The  beginning  corner  of  the  premises  granted  to  Elkins  and 
others  was  conceded  to  be  a  well-known  point,  and  the  general 
position  of  the  first  line  of  survey,  which  is  described  as  "  run- 
ning east  7  miles  and  117  rods  to  Hart's  Location,"  was  not  dis- 
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puted;  nor  was  the  position  of  the  northwest  corner  of  the 
town  of  Burton  (now  Albany)  disputed,  it  being  a  common 
point  to  which  both  parties  referred ;  nor  were  the  lines  of  the 
Elkins  survey  from  the  northwest  corner  of  Burton,  "  westerly 
along  the  northerly  line  of  Waterville,  &e.,  to  the  point  first 
mentioned,"  brought  in  question.  The  only  point  in  dispute 
was  the  eastern  boundary  of  the  Elkins  tract ;  the  defendant 
contending  that,  by  virtue  of  the  deed  of  1830,  it  extended 
eastwardly  to  Hart's  Location,  covering  the  disputed  territory ; 
and  the  demandant  contending  that  it  did  not  extend  further 
to  the  eastward  than  the  northwest  corner  of  Burton  (or  Al- 
bany), and  a  line  drawn  north  from  that  point. 

The  language  of  the  grant  is,  "  east  7  miles  and  117  rods  to 
Hart's  Location;  then  southerly  by  the  westerly  boundary  of  said 
location  to  a  point  so  far  south  that  a  line  drawn  thence  due 
south  shall  strike  the  northwest  corner  of  the  town  of  Bur- 
ton ;  thence,"  &c.  Now,  if,  when  the  grant  was  made,  there 
was  a  tract  known  as  Hart's  Location  lying  easterly  and  in  the 
vicinity  of  the  land  granted,  and  if  it  had  a  westerly  boun- 
dary to  which  the  granted  tract  could  by  any  reasonable  possi- 
bility extend,  no  more  apt  language  for  this  purpose  could  have 
been  adopted.  It  would  be  a  monument  which  would  control 
courses  and  distances.  If  more  or  less  distant  from  the  point 
of  beginning  than  seven  miles  and  one  hundred  and  seventeen 
rods,  still  it  would  control  the  survey.  If  a  line  drawn  due 
south  from  any  point  of  its  western  boundary  would  not  strike 
the  northwest  corner  of  Burton,  then  they  must  be  connected 
by  a  line  not  running  due  south.  The  line  of  shortest  distance 
between  said  boundary  and  said  northwest  corner  would  be 
the  proper  one,  and  this  is  the  one  that  was  adopted.  Hart's 
Location  is  called  for,  and  to  that  location  we  are  bound  to  go. 

The  evidence  was  overwhelming  and  uncontradicted  to  show 
the  existence  and  notoriety  of  Hart's  Location.  It  is  a  large 
tract  of  land  lying  on  both  sides  of  the  Saco  River,  directly  to 
the  eastward  of  the  Elkins  tract.  On  the  27th  of  April,  1772, 
this  tract  was  granted  by  Governor  Wentworth,  in  the  name  of 
the  king,  to  one  Thomas  Chadbourne.  The  plaintiff  produced 
in  evidence  a  copy  of  that  grant,  having  a  plat  or  survey  of  the 
tract  annexed  to  it.  The  premises  granted  are  described  as 
follows :  — 
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u  Beginning  at  a  birch  tree  being  the  southwesterly  corner  bounds 
of  a  tract  of  land  granted  to  Mr.  Vere  Royse;  from  thence  running 
north  fonr  hundred  and  seventy  rods,  from  thence  extending  west- 
erly the  same  breadth  of  four  hundred  and  seventy  rods,  the  dis- 
tance of  two  hundred  and  eighty-five  rods,  from  thence  running 
northwesterly  six  hundred  rods,  from  thence  running  nearly  a  north 
course  thirteen  hundred  rods  until  it  meets  the  notch  or  narrowest 
passage  leading  through  the  White  Mountains  lying  upon  Saco 
River." 

The  plat,  or  survey,  annexed  to  the  grant  shows  the  Saco 
River  running  through  it.  It  follows  the  river  on  both  sides 
from  the  beginning  of  the  survey  up  to  the  mountains.  It  is 
conceded  that  the  beginning  comer  is  well  known;  and  the 
general  location  of  the  tract  is  undisputed.  By  the  name  of 
Hart's  Location  it  has  been  well  known  for  nearly  a  century 
past.  Its  census  has  been  published  in  the  laws  like  that  of  a 
regular  township,  and  it  seems  to  have  been  treated  in  some 
sort  as  a  quasi  township.  In  the  State  census  published  with 
the  laws  of  1815,  and  again  in  1820,  the  population  of  Hart's 
Location  is  put  down  as  thirty-five  for  the  year  1810,  and  at 
sixty-five  for  1820.  In  the  acts  for  the  apportionment  of  the 
State  tax  among  the  several  townships  of  the  State,  the  pro  rata 
share  of  Hart's  Location  was  fixed  at  eight  cents  on  a  thousand 
dollars  in  1816 ;  at  twelve  cents  in  1820  ;  at  ten  cents  in  1824 ; 
and  at  eight  cents  in  1829.  By  an  act  approved  Dec.  24, 1828, 
it  was  resolved,  "  That  Hart's  Location,  in  the  county  of  Coos, 
be  annexed  and  classed  with  the  towns  of  Bartlett  and  Adams,  in 
said  county,  for  the  purpose  of  electing  a  representative  to  the 
general  court,  until  the  legislature  shall  otherwise  order."  The 
demandant's  principal  witness  stated  that  it  had  been  a  politi- 
cal organization  at  one  time,  and  sent  a  representative  to  the 
general  court. 

But  it  was  claimed  by  the  demandant,  and  proof  was  offered 
to  show,  that  the  western  boundary  of  Hart's  Location,  being  in 
a  wild  and  mountainous  region,  had  never  been  located  on  the 
ground  in  1830,  and  could  not  be  located  from  the  description 
contained  in  the  grant,  because  it  was  too  vague  and  uncertain 
to  admit  of  a  fixed  and  definite  survey.  But  the  plat  annexed 
to  the  grant,  and  referred  to  by  the  grant  for  greater  certainty, 
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did  show  a  boundary  line,  laid  down  to  a  scale.  If  there  was 
do  other  evidence  on  the  subject,  this  would  be  sufficient  to 
show  that  Hart's  Location  had  a  boundary,  and  a  definite  one, 
whether  it  was  ever  actually  run  out  on  the  ground  or  not.  In 
or  about  1803,  on  occasion  of  a  general  perambulation  of  the 
townships  of  the  State,  made  in  pursuance  of  an  act  of  the 
legislature,  a  survey  of  Hart's  Location  was  made  by  one  Mer- 
rill, by  public  authority,  and  deposited  in  the  office  of  the  sec- 
retary of  state.  This  was  also  produced  in  evidence  on  the 
trial,  and  showed  a  well-defined  map  of  the  location,  laid 
down  to  a  scale,  —  differing  somewhat  from  the  plat  annexed 
to  the  original  grant,  but  not  more  than  might  be  naturally 
expected  if  the  original  was  not  used. 

There  can  Iteno  doubt,  therefore,  that  when  Hart's  Location 
was  referred  to  in  public  acts  and  resolves, 'whether  for  the 
purpose  of  taking  the  census,  taxation,  or  political  jurisdiction, 
it  was  referred  to  as  a  defined  tract  or  portion  of  territory, 
within  the  bounds  of  which  the  State  claimed  no  proprietary 
interest.  In  1830,  when  the  legislature,  by  a  resolve,  author- 
ized, and  by  its  treasurer  made,  to  Elkins  and  his  associates,  a 
grant  of  land  to  extend  from  the  town  of  Lincoln  on  the  west 
to  Hart's  Location  on  the  east,  the  exterior  line  extending 
along  u  by  the  westerly  boundary  of  said  location,"  it  is  diffi- 
cult to  find  any  ground  for  uncertainty  or  ambiguity  in  the 
grant,  or  to  imagine  how,  after  that,  the  State,  or  any  persons 
claiming  under  the  State,  could,  with  any  show  of  reason,  claim 
that  there  was  no  such  thing  in  being  as  a  Hart's  Location 
having  a  western  boundary ;  or  that  the  Elkins  grant  did  not 
extend  to  and  bound  upon  it.  All  rights  of  the  State  up  to 
and  adjoining  said  location  were  as  clearly  disposed  of  as  if  the 
two  grants,  that  of  Hart's  Location  and  that  to  Elkins  and 
others,  had  been  made  in  the  same  instrument,  —  granting  to 
one  party,  first,  Hart's  Location  as  described  in  Chadbourne's 
patent,  and  then  granting  to  Elkins  and  his  associates  all  the 
residue  of  the  lands  westward  to  the  town  of  Lincoln  between 
designated  side  lines  on  the  north  and  south. 

The  truth  is,  that  Hart's  Location  itself  was  the  monument 
indicated,  whatever  might  be  the  location  of  its  western 
boundary.     The  existence  of  the  location  as  a  territorial  sub* 
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division  of  New  Hampshire  was  as  notorious  and  certain  as  tho 
existence  of  any  township  in  the  State.  It  must  of  necessity 
have  had  a  boundary,  whether  that  boundary  had  ever  been 
actually  surveyed  on  the  ground  or  not.  The  State  owned  all 
the  land  lying  westerly  of  it, —  between  it  and  the  township  of 
Lincoln,  —  and  this  land  had  never  been  granted  to  any  person. 
It  was  wild,  mountainous  land  of  little  value.  The  whole  area, 
equal  to  the  extent  of  a  large  township,  and  containing  proba- 
bly seventy  or  eighty  square  miles,  was  in  1830  valued  at  only 
$800.  All  this  tract  thus  lying  to  the  west  of  Hart's  Location 
was  granted  to  Elkins  and  his  associates.  They  may  have  been 
under  an  erroneous  impression  as  to  the  true  location  of  the 
western  boundary  of  Hart's  Location,  but,  whatever  it  was, 
and  whenever  found,  that  was  to  be  the  boundary  of  the  grant. 

It  may  be  true}  as  stated  by  the  Supreme  Court  of  Massachu- 
setts in  Morse  v.  Rogers  (118  Mass.  573,  578),  that  where  a 
boundary  is  inadvertently  inserted  or  cannot  be  found,  or  an 
adherence  to  it  would  defeat  the  evident  intent  of  the  parties, 
4k  the  boundary  may  be  rejected,  and  the  extent  pf  the  grant  be 
determined  by  measurement,  or  other  portions  of  the  grant." 
But  that  is  not  the  case  here.  The  evident  intent  of  the  par- 
ties was  to  go  to  Hart's  Location  as  a  territory  or  known  body 
of  land,  without  particular  regard  to  a  marked,  designated,  and 
visible  line.  It  was  their  intent  to  leave  no  land  belonging  to 
the  State  between  that  territory  and  the  tract  granted.  This 
was  clearly  the  principal  object  in  view ;  and  as  Hart's  Loca 
tion  must  necessarily  have  a  western  boundary  somewhere,  and 
as  its  limits  and  bounds  were  shown,  whether  correctly  or  incor 
rectly,  by  public  maps  in  the  archives  of  the  State,  it  could  not 
be  said  that  this  boundary  was  incapable  of  ascertainment.  To 
hold  this,  and  abandon  the  call  of  the  deed  for  Hart's  Location, 
and  to  confine  the  grantees  to  courses  and  distances,  would  de- 
feat instead  of  furthering  the  intention  of  the  parties.  If  the 
western  boundary  of  Hart's  Location  had  never  been  surveyed 
on  the  ground,  it  could  be  surveyed  ;  or  it  could  be  located  by 
agreement  between  the  owners  of  it  and  the  owners  of  the 
Elkins  grant.  They  were  the  only  parties  who  after  that  grant 
had  any  interest  in  the  matter. 

It  may  well  be  asked,  if  the  call  for  Hart's  Location  and  its 
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western  boundary  can  have  no  significance  in  the  Elkins  grant 
in  1830,  how  does  it  suddenly  acquire  significance  in  1881,  in 
the  grant  under  which  the  demandant  claims  ?  The  language 
used  is  almost  exactly  the  same:  "thence  easterly  to  Hart's 
Location ;  thence  southeasterly  by  said  Hart's  Location,"  &c. 

With  the  accumulated  evidence  on  the  subject  which  was 
presented  in  the  demandant's  case,  most  of  it  of  such  a  charac- 
ter as  not  to  admit  of  contradiction,  we  think  that  the  judge 
was  perfectly  right  in  assuming  that  Hart's  Location  was  a 
monument  sufficiently  definite  to  control  the  courses  and  dis- 
tances given  in  the  grant.  Indeed,  we  do  not  see  how  he  could 
have  done  otherwise.  The  fact  that  the  town  of  Burton,  which 
lay  to  the  south  of  Hart's  Location,  extended  so  far  westerly 
that  its  northwest  corner  would  not  be  met  by  a  line  drawn  due 
south  from  any  part  of  Hart's  Location,  cannot  prevent  the 
Elkins  grant  from  extending  to  Hart's  Location  as  its  east- 
ern boundary,  as  called  for  in  the  deed.  As  before  stated,  the 
connection  between  this  location  and  the  northwest  corner  of 
Burton,  if  it  cannot  be  made  by  a  line  drawn  due  south  as 
called  for,  must  necessarily  be  made  by  the  line  of  shortest 
distance  between  them.  This  is  the  surveyors'  rule  and  the 
rule  of  law.  Campbell  v.  Branchy  4  Jones  (N.  C.)  L.  313.  It 
is  constantly  applied  when  trees  or  monuments  on  or  near  the 
margin  of  a  river  are  called  for  in  a  deed  where  the  river  is  a 
boundary. 

We  think  that  the  judge  did  not  err  in  relation  to  the  con- 
struction and  effect  of  the  Elkins  deed. 

But  the  demandant  raised  another  point  at  the  trial,  namely, 
that  the  owners  of  the  Elkins  grant  had  estopped  themselves 
from  claiming  under  it  any  land  eastwardly  of  a  line  running 
north  from  the  northwest  corner  of  the  town  of  Burton,  or 
Albany.  The  evidence  offered  on  this  point  tended  to  show 
that  about  or  soon  after  the  date  of  the  Elkins  grant  the 
grantees  or  some  of  them  employed  surveyors  to  ascertain  the 
extent  and  boundaries  of  the  grant,  and  that  a  line  was  run 
directly  (or  nearly)  north  from  the  northwest  corner  of  Burton 
to  the  north  line  of  the  grant,  as  the  supposed  eastern  boundary 
adjoining  Hart's  Location ;  but  that  this  was  done  without  any 
communication  or  agreement  with  the  proprietors  of  Hart'<* 
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Location  or  any  other  parties  haying  an  interest  in  the  adjoin* 
ing  lands,  and  in  ignorance  of  the  true  western  boundary  of 
that  location  on  the  land.  The  evidence  consisted  of  the  testi- 
mony as  to  the  declarations  of  some  or  one  of  the  grantees,  as 
to  the  running  of  such  line,  made  over  forty  years  before,  and 
of  a  recent  examination  of  marked  trees  which  indicated  a  date 
corresponding  with  the  period  referred  to. 

We  think  that  the  judge  was  right  in  holding  that  this  evi- 
dence was  totally  insufficient,  under  the  law  of  New  Hamp- 
shire, or  any  other  law,  to  show  such  a  settlement  of  the  line 
as  to  estop  the  owners  of  the  grant  from  claiming  to  the  ex- 
tent of  the  description  contained  in  the  deed.  Conceding  that 
everything  was  proved  which  the  evidence  tended  to  prove,  it 
would  only  show  that  the  grantees  made  a  tentative  effort  to 
find  the  limits  of  their  property  in  a  mountainous  and  almost 
inaccessible  wilderness,  without  consultation  or  communication 
with  any  other  parties,  and  without  doing  any  act  or  thing 
that  could  in  the  least  commit  them  in  relation  to  such  parties. 
The  only  line  shown  to  have  been  the  subject  of  any  agreement 
was  that  located  by  Wilkins  in  1850,  parallel  to,  and  two  hun- 
dred and  thirty-five  chains  from,  the  Saco,  which  was  concurred 
in  by  Walker,  the  agent  of  the  owners  of  the  Elkins  grant,  and 
one  Davis,  who  professed  to  own  one-half  of  Hart's  Location. 

It  is  alleged  by  the  counsel  of  the  demandant  that  the  law 
of  New  Hampshire  on  the  subject  of  estoppel  as  to  boundary 
lines  is  peculiar ;  that  an  agreement  settling  such  lines,  though 
made  by  parol,  is  binding  upon  the  parties  and  all  those  claim- 
ing under  them.  Conceding  this  to  be  true,  not  the  slightest 
evidence  was  offered  to  show  any  agreement  whatever,  or  even 
any  communication,  between  the  adjoining  owners  prior  to 
1850,  and  the  line  then  agreed  upon  coincides  substantially 
with  that  which  is  now  claimed  by  the  defendant. 

It  is  contended,  however,  that  the  running  of  the  hypotheti- 
cal line  northerly  from  the  Burton  corner  was  an  estoppel  as 
regards  the  State ;  that  the  State,  upon  the  faith  of  this  line 
being  run  and  marked  by  the  Elkins  grantees,  entered  upon 
the  land  eastward  of  it,  and  granted  the  same  to  Bean  and 
others.  That  is,  the  State,  by  legislative  resolve  and  solemn 
grant,  having  in  1830  granted  to  Elkins  and  others  all  the  land 
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west  of  Hart's  Location,  had  the  right  to  re-enter  upon  some 
eight  thousand  acres  of  the  same  land  in  1881  and  grant  it  out 
to  third  parties,  because  the  Elkins  grantees,  in  making  an  ex 
parte  surrey,  had  mistaken  the  position  of  the  west  boundary  oi 
Hart's  Location.  There  is  no  pretence,  certainly  no  proof,  that 
this  survey  was  made  by  any  concurrence  of  the  parties,  or  that 
there  was  even  any  communication  between  the  agents  of  the 
State  and  the  Elkins  grantees.  The  agents  of  the  State  simply 
lay  by  and  watched  the  operations  of  Elkins  and  company,  and 
finding,  or  supposing,  that  they  had  made  a  mistake,  and  had 
left  a  vacant  tract  of  land  between  the  line  they  ran  and  Hart's 
Location,  stepped  in  and  made  another  grant  to  other  parties 
of  nearly  a  sixth  part  of  the  tract  granted  to  the  Elkins  party. 
Not  a  particle  of  evidence  was  produced  to  show  any  acquies- 
cence on  the  part  of  Elkins  and  his  associates  in  this  proceed- 
ing, or  that  they  had  any  notice  or  knowledge  of  it.  So  far  as 
appears,  they  have  never  acknowledged  the  right  of  these  new 
grantees,  nor  have  they  ever  admitted  that  any  one  had  any 
right  to  interfere  with  the  extension  of  their  land  eastwardly 
to  Hart's  Location.  We  think  no  case  can  be  found  that 
would  make  out  an  estoppel  under  such  circumstances  as 
these. 

We  have  been  referred  with  much  confidence  to  the  case  of 
The  Proprietors  of  Enfield  v.  Day,  11  N.  H.  520.  We  have 
carefully  examined  this  case,  and  do  not  find  in  it  anything  to 
support  the  proposition  contended  for.  There  the  State  inter- 
posed, after  due  notice  to  the  parties  and  an  inquiry  by  the 
legislature  in  reference  to  the  true  and  right  ownership  of  a 
certain  gore  between  two  adjoining  townships,  which  by  an 
alleged  mistake  of  a  figure  had  not  been  included  in  the  grant 
(of  Enfield),  in  which  it  was  intended  to  be.  The  south  line 
was  south  68°  east  in  the  deed,  when  it  should  have  been  south 
68°  east.  The  grant  of  Grantham  was  made  a  few  years  after- 
wards, binding  on  Enfield,  but  having  the  right  course  (south 
58°  east)  for  its  north  line.  On  the  application  of  the  proprie- 
tors of  Enfield  and  adjoining  townships,  the  legislature  was  ap- 
plied to  to  correct  this  error,  and  commissioners  were  appointed 
to  run  the  true  line,  and  the  disputed  gore  was  granted  to  En- 
field.   The  parties  acquiesced  for  twenty  years,  and  the  question 
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was  whether  Enfield  had  sufficient  seisin  and  color  of  title  to 
claim  the  benefit  of  the  Statute  of  Limitations ;  and  the  court 
held  that  it  had.  But  the  court  expressed  itself  with  great 
caution  as  follows :  "  In  this  case  we  are  clearly  of  opinion 
the  seisin  would  not  pass  by  the  mere  effect  of  the  second 
grant;  but  was  there  not  such  a  previous  re-entry  and  assertion 
of  right  on  the  part  of  the  government  as  to  constitute,  together 
with  the  grant,  a  conveyance  with  livery  of  seisin?  An  entry 
upon  the  land  by  the  government  agents,  and  the  running 
anew  and  re-marking  of  lines,  with  the  express  design  of  a 
reconveyance  to  rectify  a  former  mistake,  would  seem  to  be 
evidence  sufficient  to  show  an  actual  possession  in  the  govern- 
ment of  any  given  tract."  Was  anything  of  this  kind  done  in 
the  present  case  ?  Were  the  Elkins  grantees  notified  of  any 
error  or  mistake  ?  Were  they  informed  of  the  intention  to  re- 
grant  a  portion  of  the  tract  granted  to  them  ?  Did  they  acqui- 
esce in  such  proceedings  ?  Nothing  of  the  kind.  But  the  court 
adds :  "  The  proceedings  of  the  legislature  were  had  on  pub- 
lic notice  and  actual  service  on  the  proprietors  of  Grantham. 
They  also  had  full  knowledge  of  the  subsequent  proceedings 
of  the  proprietors  of  Enfield,  in  their  entry  upon  and  frequent 
sales  of  portions  of  this  gore  of  land,  claiming  the  whole  under 
the  grant  from  the  State,  and  must  be  regarded  as  acquiescing 
in  such  adverse  possession  and  claim.  It  is  now  too  late  for 
the  proprietors  of  Grantham  to  assert  their  title."  It  is  obvi- 
ous that  the  cases  are  totally  distinct ;  and  it  is  unnecessary 
to  discuss  the  subject  further. 

The  judge,  on  this  part  of  the  case,  instructed  the  jury  that 
there  was  no  evidence  before  them  to  estop  or  bar  those  claim- 
ing under  the  Elkins  grant  from  maintaining  their  line  by  the 
westerly  side  of  Hart's  Location  ;  and  in  this  we  think  he  was 

right. 

*  Judgment  affirmed* 
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Ward  v.  Todd. 

A  court  which  has  once  rightfully  obtained  jurisdiction  of  the  parties  may 
retain  it  until  complete  relief  is  afforded  within  the  general  scope  of  the  sub- 
ject-matter of  the  suit. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Mr.  U.  M.  Rose  for  the  plaintiff  in  error. 
Mr.  Charles  P.  Redmond,  contra. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

This  was  a  suit  against  Ward,  the  plaintiff  in  error,  on  a 
judgment  in  the  Fayette  Circuit  Court  of  the  State  of  Ken- 
tucky, and  the  only  question  is  whether,  in  the  record  of  the 
judgment  sued  on,  it  appears  that  the  State  court  had  jurisdic- 
tion to  render  a  personal  judgment  against  Ward.  The  facts 
are  these :  — 

On  the  17th  of  June,  1872,  Ward  executed  to  the  firm  of 
Todd  &  Rafferty  his  note  for  $10,733.28,  payable  two  years 
after  date,  with  interest  at  the  rate  of  seven  per  cent  per  annum 
until  paid,  and  secured  it  by  a  mortgage  on  certain  property. 
Afterwards,  on  the  31st  of  July,  in  the  same  year,  he  gave  his 
note  to  the  same  firm  for  $3,528,  payable,  with  interest  at  the 
same  rate,  in  one  year  from  date,  and  secured  it  by  mortgage 
on  the  same  property.  On  the  8th  of  August,  1873,  Todd,  as 
surviving  partner  of  the  firm  of  Todd  &  Rafferty,  filed  a  peti- 
tion in  the  Fayette  Circuit  Court,  in  which  he  set  forth  the  due 
execution  of  these  two  notes  and  mortgages  and  their  respective 
liens  on  the  mortgaged  property.  He  also  stated  that  the  note 
of  July  31  was  due  and  unpaid,  and  that  the  one  of  June  17 
was  a  subsisting  debt  but  not  due.  He  also  set  forth  a  pur- 
chase of  the  mortgaged  property  by  him  at  tax  sale  for  $55.09, 
and  that  the  city  of  Lexington  had  a  lien  on  the  property  for 
unpaid  purchase-money.  The  notes  and  mortgages  were  filed 
as  exhibits  to  the  petition,  and  the  prayer  was  for  a  judgment 
on  the  small  note,  which  was  due,  for  a  sale  of  the  mortgaged 
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property  to  pay  that  note,  and  that  the  residue  of  the  proceeds 
might  be  retained  to  satisfy  the  other  note  and  the  claim  for 
taxes.     Ward  was  served  personally  with  process  in  the  case 
Sept.  8, 1873.    On  the  17th  of  September  Todd  amended  his  peti- 
tion by  setting  forth  that  he  had  paid  the  city  of  Lexington  $680 
in  full  for  the  amount  due  as  purchase-money  of  the  property, 
and  asking  that  this  sum  might  be  paid  out  of  the  proceeds  of  any 
sale  that  should  be  made.     After  this,  process  was  again  issued 
and  served  personally  on  Ward,  September  18.     On  the  19th 
of  November  a  decree  was  entered  in  the  cause  by  default,  find- 
ing the  amount  due  on  the  note  of  July  31  and  the  claim  for 
taxes,  and  establishing  the  lien  for  the  debt  originally  due  the 
city.     The  lien  under  the  mortgage  to  secure  the  note  under 
date  of  June  17  was  also  recognized  and  established,  and  inas- 
much as  the  property  could  not  be  sold  in  parts  except  to  a 
limited  extent,  it  was  ordered  that  the  whole  be  sold.     On  the 
29th  of  November  Ward  appeared,  and  on  his  motion  this 
judgment  or  decree  was  set  aside  and  he  had  leave  to  answer, 
which  he  did,  setting  up,  in  effect,  that  the  debt  of  June  17 
was  not  due ;  that  Todd  had  no  lien  on  the  mortgaged  prop- 
erty for  the  amount  he  had  paid  the  city  of  Lexington ;  that  he 
was  not  entitled  to  foreclose  any  lien  for  taxes,  as  that  was  not 
due,  and  that  the  property  was  capable  of  division  for  the  par- 
poses  of  a  sale.     He  therefore  asked  that  only  so  much  of  the 
property  be  sold  as  was  required  to  satisfy  the  debt  then  due. 
Thereupon,  on  the  9th  of  December,  it  was  adjudged  :  1,  That 
Todd  recover  of  Ward  the  amount  of  the  note  of  July  31,  with 
interest  until  paid;  and,  2,  that  so  much  of  the  mortgaged 
property  as  was  necessary  to  pay  that  debt  be  sold.    "  Upon  the 
other  questions  raised  in  the  petition  and  answer  "  the  court 
took  further  time.     On  the  4th  of  February,  1874,  the  master 
reported  a  sale  of  part  of  the  mortgaged  property  sufficient  to 
pay  the  note  of  July  31.     This  sale  was  confirmed  on  the  5th 
of  February,  1874,  but  no  decree  was  entered  in  respect  to  the 
claim  for  taxes  or  the  amount  paid  the  city  to  discharge  its 
claim  for  purchase-money,  and  on  the  15th  of  August  follow- 
ing Todd  produced  and  asked  leave  to  file  an  amended  peti- 
tion in  the  cause.     To  this  Ward  appeared  by  his  counsel  and 
objected,  but  the  objection  was  overruled  and  the  leave  granted. 
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In  this  petition  Todd  set  forth  that  the  note  of  July  81  had 
become  due,  and  he  asked  a  judgment  for  this  debt  and  a 
further  foreclosure  of  the  mortgage.  After  this,  service  on 
Waid  by  publication  was  made,  he  being  at  the  time  absent 
from  Kentucky  and  a  resident  of  Arkansas.  No  personal  ser- 
vice of  process  was  made  on  him  within  the  State  after  this 
amendment.  On  the  27th  of  November  a  decree  was  entered 
that  Todd  recover  of  Ward  the  amount  of  the  note  of  June  17, 
1872,  with  interest;  that  what  remained  of  the  mortgaged 
property  be  sold ;  that  so  much  of  the  petition  as  related  to  the 
claim  of  the  city  of  Lexington  for  the  original  price  of  the  lot, 
and  to  the  claim  for  taxes,  be  dismissed,  and  that  execution 
might  issue  for  so  much  of  the  debt  and  costs  adjudged  to 
Todd  as  remained  unpaid  by  the  sale  of  the  mortgaged  prop- 
erty. Under  this  decree  the  property  was  sold  for  $7,000. 
That  sale  was  confirmed,  and  this  suit  was  brought  on  the 
judgment  to  recover  the  balance  remaining  due  after  the  pro- 
ceeds had  been  applied  as  directed  by  the  decree. 

This  statement  of  the  facts  shows  clearly  that  the  court  had 
jurisdiction  of  Ward  personally.  He  was  not  only  served  with 
process  in  Kentucky,  but  he  appeared  personally  in  the  action 
and  filed  an  answer  to  the  petition.  In  this  answer  he  put  in 
issue  his  liability  in  that  suit  for  the  money  paid  the  city  of 
Lexington  and  the  money  paid  for  the  taxes.  In  the  first 
decree  these  issues  were  left  undecided  and  the  cause  retained 
on  that  account.  Afterwards  Todd  asked  leave  to  amend  hip 
petition,  and  Ward  appeared  unconditionally  to  resist  that  ap- 
plication. The  leave  was  granted,  and  a  judgment  afterwards 
rendered  in  accordance  with  the  prayer  of  the  amendment. 
At  the  same  time  the  issues  left  undetermined  under  the  orig- 
inal petition  were  decided  in  favor  of  Ward.  The  amendment 
was  germane  to  the  matters  set  forth  in  the  original  petition, 
and  the  court,  having  once  obtained  rightful  jurisdiction  of  the 
parties,  could  retain  it  until  complete  relief  was  afforded  within 
the  general  scope  of  the  subject-matter  of  the  action.  Ober 
v.  Gallagher,  98  U.  S.  199.  Ward  evidently  recognized  thie 
fact  when  be  appeared  by  his  counsel  and  resisted  the  applica 
tion  to  amend  so  as  to  charge  hiin  personally  with  the  amour/ 
of  the  note  which  had  fallen  due  while  the  suit  had  been  pent 
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ing.  The  claim  is  not  that  the  attorney  had  no  authority  to 
appear  in  the  suit,  but  that  his  appearance  was  for  a  special 
purpose  only.  This  is  clearly  contradicted  by  the  record.  A 
part  of  the  issues  originally  made  in  the  suit  were  then  pend- 
ing, and  it  was  the  duty  of  counsel  to  be  in  attendance  on  the 
court  to  protect  his  client's  interest  until  the  whole  subject- 
matter  of  the  litigation  was  finally  disposed  of. 

The  service  by  publication  after  the  amendment  was,  under 
the  circumstances,  unnecessary,  and  did  not  deprive  the  court 
of  the  jurisdiction  which  it  had  acquired  before. 

Judgment  affirmed. 


Bouldin  v.  Alexandeb. 

1.  Fending  a  suit  brought  to  control  the  affairs  of  a  church  and  obtain  posses 
sion  of  its  property  by  a  portion  of  the  congregation  against  its  founder 
and  another  portion,  each  claiming  to  be  the  lawfully  elected  trustees, 
every  member  who  desired  to  worship  at  the  church  was  permitted  to  do 
so,  and  it  was  kept  exclusively  for  church  purposes.  A  decree  passed 
for  the  complainants.  Held,  that  they  were  not  entitled  to  recover  for 
the  use  and  occupation  of  the  church  premises,  as  no  claim  therefor  was 
made  in  their  bill,  and  the  defendants  derived  no  pecuniary  advantage 
therefrom. 

3.  The  referee  having  found  that  money  had  been  collected  on  behalf  of  the 
church  by  the  pastor,  who  held  a  deed  of  trust  on  the  church  property  to 
secure  notes  payable  to  him,  this  court  directs  that  he  be  allowed  by  the 
court  below  to  produce  them  in  order  that  the  money  be  applied  as  a  credit 
thereon,  or,  upon  his  failure  to  do  so,  or  to  satisfactorily  account  for  them, 
that  a  decree  be  entered  against  him  for  the  money. 

Appeal  from  the  Supreme  Court  of  the  District  of  Co- 
lumbia. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Saul  S.  Henkle  for  the  appellants. 
Mr.  Thomas  Wilson^  contra. 

Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

The  bill  in  this  case  was  filed  by  Joseph  Alexander  and 
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others  against  Albert  Bouldin  and  others,  to  determine  which  of 
two  contending  boards  of  trustees  of  the  "  Third  Colored  Bap- 
tist Church  "  was  entitled  to  the  possession  and  control  of  the 
church  property,  including  the  church  building  erected  by  the 
association  as  a  place  of  worship;  to  correct  a  mistake  iu  a 
deed  executed  by  Bouldin  to  the  trustees  of  the  church,  and  to 
obtain  a  settlement  with  him  of  his  accounts  as  the  agent  and 
pastor  of  the  church,  and  the  cancellation  and  discharge  of  cer- 
tain notes  secured  by  real  or  pretended  deeds  of  trust  which 
had  been,  from  time  to  time,  executed  to  him.  The  first  and 
second  of  these  things  were  accomplished  by  a  decree  affirmed 
in  this  court  at  the  December  Term,  1872,  and  reported  in  15 
Wall.  131.  The  complainants  were,  by  that  decree,  adjudged 
to  be  the  lawful  trustees ;  the  mistake  in  the  deed  was  corrected, 
and  the  present  appellants,  defendants  below,  were  ordered  to 
deliver  the  possession  of  the  church  building  and  the  lot  on 
which  it  stood  to  the  complainants.  This  left  nothing  to  be 
disposed  of  but  the  matters  of  account  between  Bouldin  and 
the  church,  and  the  notes  which  had  been  given  to  him.  With 
a  view  to  this  end,  the  original  decree,  affirmed  here  on  the  for- 
mer appeal,  was  that  the  cause  be  referred  to  the  auditor  of  the 
court  below  "  to  examine  and  report  the  facts  on  the  following 
questions :  — 

"1st,  Whether  the  defendant,  Albert  Bouldin,  purchased, 
under  the  direction  of  the  church,  the  entire  lot  of  ground  on 
the  corner  of  Fourth  and  L  Streets  of  George  H.  Varnell,  for 
the  use  and  benefit  of  said  church  ;  and  whether  the  money  col- 
lected by  said  Bouldin  from  or  on  behalf  of  the  church  was  by 
him  used  to  aid  in  the  payment  of  said  lot,  and,  if  so,  to  what 
amount. 

"  2d,  To  state  the  accounts  between  the  said  Albert  Bouldin 
and  the  plaintiffs,  as  trustees  of  the  said  church,  and  the  trustees 
of  whom  they  are  the  successors ;  to  report  the  amounts  of 
money  received  by  said  Bouldin  from  the  said  church,  and  from 
other  persons  on  behalf  of  said  church,  and  the  amounts  to 
which  he  was  entitled  for  his  services  in  behalf  of  said  church, 
and  has  expended  therein  and  about  the  same,  and  to  state  the 
balance  due  either  way,  and  for  these  purposes  that  he  may  call 
witnesses  and  take  testimony. 
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"  That  the  plaintiffs,  until  the  further  order  of  this  court,  are 
enjoined  and  restrained  from  selling,  disposing  of,  or  in  any  way 
incumbering  the  title  of  said  church  property  so  as  to  weaken 
the  security  of  said  Bouldin  upon  the  church  property." 

When  our  mandate  went  down  on  that  appeal,  the  complain- 
ants moved  that  a  writ  of  possession  issue  at  once ;  but  the  court 
withheld  it  for  the  coming  in  of  the  auditor's  report,  and,  with 
the  consent  of  the  defendants,  the  order  of  reference  was  made 
to  include  the  following  additional  questions :  — 

u  8.  In  whose  possession  has  the  church  building  and  property 
on  the  corner  of  Fourth  and  L  Streets,  Washington,  D.  C.,  been 
since  the  commencement  of  this  suit  ? 

"  4.  What  is  the  fair  value  of  the  rents,  issues,  and  profits 
arising  and  accruing  to  the  party  in  possession  of  said  property 
from  and  since  this  suit? " 

There  was  no  claim  in  the  bill  for  compensation  for  the  use 
and  occupation  of  the  property,  though  it  was  alleged  tllat  the 
defendants  unlawfully  and  by  force  kept  the  complainants,  who 
were  the  only  duly  elected  trustees,  out  of  possession. 

As  to  the  notes,  it  was  alleged  in  the  bill  that  on  the  28th  of 
July,  1862,  six  notes  were  made  to  Bouldin,  five  for  the  sum  of 
8100  each,  payable  in  one,  two,  three,  four,  and  five  years  from 
date,  and  the  other  for  $120,  payable  in  six  years;  and  that  these 
notes  were  secured  by  a  deed  of  trust  to  one  J.  W.  Barnaclo. 
In  addition  to  this,  according  to  the  averments  in  the  bill,  four 
other  notes  of  $400  each  were  afterwards  executed  to  Bouldin, 
on  a  settlement  of  his  accounts  for  the  erection  of  the  church 
building.  It  was  also  alleged  that  the  defendants  who  claim  to 
be  trustees  of  the  church  property  had  executed  a  deed  of  trust 
to  one  Callan,  to  secure  all  the  notes  originally  given  to  Bouldin. 
The  claim  on  the  part  of  the  complainants  was,  that  on  a  full 
settlement  of  all  the  accounts  of  Bouldin,  and  <t  correction  of 
the  mistakes  that  had  occurred  in  former  settlements,  it  would 
be  found  there  was  nothing  due  on  the  notes,  and  that  Bouldin 
would  be  largely  in  debt  to  the  church. 

The  defendants,  in  their  answer,  claimed  that  the  notes  for 
$620  were  given  and  secured  by  deed  of  trust  to  Barnaclo,  as 
stated  in  the  bill,  and  that  on  the  settlement  of  accounts,  when 
the  church  building  was  completed,  six  notes,  of  $400  each, 
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were  given  to  Bouldin,  instead  of  four.  The  execution  of  the 
deed  of  trust  by  the  defendant  trustees  was  also  relied  on. 

On  the  hearing  of  the  case  before  the  auditor,  Bouldin  re- 
fused to  produce  the  notes  that  had  been  given  to  him,  or  ac- 
count for  their  absence.  It  was  proved,  however,  that  there 
had  been  paid  to  or  collected  by  him  divers  sums  of  money 
which  should  be  credited  on  the  notes.  The  aggregate  of  these 
sums,  including  interest  from  the  date  of  payment  to  Nov.  1, 
1875,  is,  according  to  the  report  of  the  auditor,  $1,233.47.  On 
account  of  the  failure  of  Bouldin  to  present  the  notes,  the  au- 
ditor made  no  statement  of  the  amount  due  upon  them,  but 
treated  them  as  withdrawn  from  the  suit  by  Bouldin.  The  au- 
ditor also  found  that  the  entire  lot  of  ground  on  the  corner  of 
Fourth  and  L  Streets,  bought  from  Varnell,  was  for  the  use  of 
the  church,  and  charged  Bouldin  with  the  proceeds  of  a  sale 
made  of  part  of  tlje  lot.  He  also  reported  that  the  defendants 
had  been  in  the  possession  of  the  church  property  since  the 
commencement  of  the  suit,  and  that  the  value  of  the  rents, 
issues,  and  profits  accruing  to  them  by  reason  of  such  posses- 
sion, was  six  per  cent  per  annum  on  the  value  of  the  property, 
or  $498.33  a  year.  He,  therefore,  in  his  accounting,  charged 
the  defendants  with  that  amount,  payable  quarterly  each  year, 
from  Sept.  28, 1867,  the  date  of  the  commencement  of  the  suit, 
until  Oct.  1,  1875,  and  interest  on  each  quarterly  instalment 
as  it  fell  due.  The  total  amount  of  his  allowances  in  this  way, 
on  account  of  rents,  was  $4,910.26,  as  of  Oct.  1,  1875. 

Upon  the  filing  of  the  report,  the  complainants  excepted  be- 
cause rents  had  not  been  charged  from  July  28,  1867,  instead 
of  September  28.  The  defendants  excepted,  1,  because  they 
had  been  charged  with  mesne  profits ;  2,  because  Jtouldin  was 
not  credited  for  the  amount  of  his  notes ;  8,  because  Bouldin 
was  charged  for  the  proceeds  of  the  part  of  the  lot  bought  from 
Varnell  which  he  had  sold  ;  4,  because  no  allowance  had  been 
made  to  Bouldin  for  his  services ;  and,  5,  because  of  the  amount 
allowed  for  payments  made  to  Bouldin. 

The  court  below  at  special  term  overruled  the  exceptions  of 
the  complainants,  and  sustained  the  exceptions  of  the  defend- 
ants to  the  allowance  against  Bouldin  for  the  proceeds  of  the 
Bale  of  part  of  the  lot  bought  from  Varnell,  and  to  the  allow- 
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ance  against  all  the  defendants  for  rents,  and  returned  the  case 
to  the  auditor  for  a  further  stating  of  the  accounts  in  accord- 
ance with  certain  instructions.  From  this  decree  at  special 
term  an  appeal  was  taken  by  the  complainants  to  the  general 
term,  where  a  decree  was  rendered  against  all  the  defendants, 
the  present  appellants,  for  $4,734.12,  "  as  mesne  profits  for  use 
and  occupation  by  them  of  the  church  premises  during  the  pen- 
dency of  this  suit,  to  wit,  from  the  commencement  of  the  suit 
until  March  31,  1877,  when  the  said  premises  were  returned  to 
the  possession  of  the  plaintiffs."  The  decree  then  further  goes 
on  to  say,  "  The  promissory  notes  given  by  the  plaintiffs  as  trus- 
tees of  the  church  to  the  defendant,  Albert  Bouldin,  are  not 
included  in  this  decree,  the  same  haying  been  withdrawn  from 
the  consideration  of  the  court.  But  all  other  claims  by  him 
made  against  the  church  or  its  trustees  are  rejected  and  disal- 
lowed. The  item  of  interest  on  mesne  profits  reported  by  the 
auditor  in  favor  of  the  complainants  is  disallowed."  It  was  also 
ordered  that  the  injunction  restraining  J.  W.  Barnaclo  from 
proceeding  under  the  deed  of  trust  to  him,  and  that  restraining 
the  complainants  from  selling,  disposing,  or  incumbering  the 
title  to  the  church  property,  be  dissolved. 

From  this  decree  the  defendants  below  have  alone  appealed, 
and  they  assign  for  error  the  decree  against  them  for  the  pay- 
ment of  mesne  profits,  and  the  disallowance  of  the  claims  of 
Bouldin,  not  embraced  in  his  notes. 

As  to  the  mesne  profits,  we  think  the  decree  below  cannot  be 
sustained.  There  is  no  claim  for  an  allowance  of  this  kind  in 
the  bill,  and  the  proofs  do  not  show  that  the  appellants,  or  those 
whom  they  represent,  derived  individually  any  such  pecuniary 
advantage  from  the  use  of  the  property  pending  the  suit  as  to 
make  it  proper  they  should  be  held  personally  accountable  in 
that  way.  Bouldin  was  the  founder  of  the  society.  He  gathered 
the  congregation  together.  He  bought  the  church  lot  and  su- 
perintended the  erection  of  the  church  building.  If  money  was 
wanted  that  could  not  be  got  from  others,  he  furnished  it  him- 
self from  his  own  means,  and  in  the  end,  as  the  case  shows, 
while  the  society  had  secured  a  property  worth,  according  to 
the  report  of  the  auditor,  a  little  more  than  $8,000,  there 
was  a  debt  owing  to  him  of  over  $3,000.     The  congregation  had 


Oct.  1880.]  Bouldin  9.  Alexander.  885 

increased  under  his  administration  to  several  hundred  mem- 
bers. Afterwards  dissensions  grew  up,  and  two  parties  were 
formed,  the  complainants  representing  one  and  the  defendants 
the  other.  Each  sought  to  control  the  property  and  govern  the 
society.  The  defendants  kept  possession,  and  apparently  a  part 
of  the  time  with  the  approbation  of  the  court,  for  a  writ  to  put 
them  out  was  denied  when  applied  for.  At  last  the  complain- 
ants were  successful,  and  Bouldin  and  his  party  were  required 
to  submit  to  their  government.  The  contest  all  along  was  not 
so  much  for  possession  of  the  property  as  for  the  control  of  the 
church  affairs.  During  the  entire  controversy  the  church  prop- 
erty has  been  kept  exclusively  for  church  purposes.  Every 
member  of  the  congregation  was  permitted  to  worship  there 
if  he  chose.  It  is  possible  that  the  parties  officiating  at  the 
religious  services  and  controlling  the  property  may  not  at  all 
times  have  been  such  as  the  complainants  and  their  adherents 
wanted,  but  no  person  was  excluded  from  the  church  building 
for  the  purposes  of  worship  if  he  wanted  to  go  in.  Under 
these  circumstances  it  seems  to  us  that  the  defendants  are  not 
in  equity  chargeable  personally  with  the  value  of  the  use  and 
occupation  of  the  property  during  the  time  they  were  litigating 
to  keep  the  control  of  the  society  and  its  affairs. 

In  other  respects  the  decree  below  is  right,  so  far  as  it  goes. 
Upon  the  evidence,  Bouldin  is  not  entitled  to  any  further  cred- 
its than  have  been  allowed.  He  voluntarily  withdrew  or  with- 
held his  notes  from  the  auditor  and  the  court,  and  cannot  have 
any  affirmative  relief  on  their  account.  His  rights  under  the 
Barnaclo  deed  of  trust  are  saved  by  the  decree,  and  as  the  per- 
sons who  executed  the  Callan  deed  were  not  lawful  trustees, 
all  proceedings  under  that  deed  were  properly  enjoined.  We 
think,  however,  some  order  should  have  been  made  giving  the 
complainants  the  benefit  of  the  finding  in  their  favor  by  the 
auditor  in  respect  to  the  moneys  paid  to  or  collected  by  Bouldin 
to  apply  on  his  notes.  From  the  answer  of  Bouldin,  it  seems 
probable  that  a  part  of  these  payments  have  already  been  in- 
dorsed on  the  notes ;  but  this  cannot  be  determined  with  cer- 
tainty without  an  inspection  of  the  notes  themselves.  If  he 
will  produce  the  notes,  or  satisfactorily  account  for  their  ab- 
sence, so  that  the  proper  application  of  all  payments  can  be 
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made  under  the  direction  of  the  court  and  the  notes  discharged 
to  the  extent  of  the  application,  that  should  be  done.  But  if, 
on  an  order  to  that  effect,  he  shall  fail  to  produce  the  notes,  or 
fail  satisfactorily  to  account  for  their  absence,  a  decree  should 
be  entered  against  him  personally  for  the  several  amounts  re- 
ported by  the  auditor  as  having  been  paid  to  or  collected  by 
him  on  that  account.  As  this  last  proceeding  has  been  ren- 
dered necessary  by  his  failure  to  produce  the  notes  on  the  for- 
mer hearing,  he  should  be  charged  with  the  costs  consequent 
upon  such  refusal. 

The  decree  will  be  reversed  so  far  as  it  charges  the  appellants 
with  any  sum  for  mesne  profits  and  use  and  occupation,  and  the 
cause  remanded  for  such  further  proceedings  in  conformity  with 
this  opinion  as  may  appear  to  be  necessary ;  and  it  is 

So  ordered. 


„   v  Blake  v.  McKim. 

v  A.,  a  citizen  of  Massachusetts,  commenced  a  suit,  in  a  court  of  that  State, 

108  MB  against  the  executors  of  B.,  two  of  whom  were  citizens  of  Massachusetts  and 

***  5§§  one  a  citizen  of  New  York,  to  enforce  a  liability  of  the  testator.    The  exec- 

utors  appeared  and  filed  a  joint  answer.  Held,  that  the  controversy,  not  being 
divisible,  nor  wholly  Between  citizens  of  different  States,  could  not  be  removed 
into  the  Circuit  Court  of  the  United  States. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Joshua  D.  Ball  for  the  plaintiffs  in  error. 
Mr.  James  0.  Davis,  contra. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court. 

This  action  was  commenced  in  one  of  the  courts  of  Massa- 
chusetts, by  a  citizen  of  Massachusetts  for  the  use  of  citizens  of 
that  State,  against  the  executors  of  George  Baty  Blake,  two  of 
whom  are  citizens  of  Massachusetts  and  one  a  citizen  of  New 
York.  It  is  upon  a  probate  bond,  executed  by  James  M.  Howe, 
as  trustee  under  the  will  of  Henry  Todd,  with  two  sureties,  one 
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of  whom  was  the  testator  of  the  defendants.  Its  object  is  to 
recover  from  the  estate  of  the  deceased  surety  the  sum  of 
$">0,000  for  alleged  breaches,  upon  the  part  of  the  trustee,  of 
the  bond  sued  on. 

The  executors  filed  a  joint  answer,  which  presented  a  com- 
mon defence,  and  subsequently,  in  proper  time,  filed  their  joint 
petition  for  the  removal  of  the  case  into  the  Circuit  Court  of  tht) 
United  States  for  the  District  of  Massachusetts.  The  petition 
was  dismissed  by  the  State  court.  The  transcript  of  the  record 
was,  nevertheless,  filed  in  the  Circuit  Court.  By  the  latter 
court  the  case,  upon  motion  of  plaintiff,  was  remanded  to  the 
State  court.     From  that  order  this  writ  of  error  is  prosecuted 

We  are  of  opinion  that  the  case,  as  made  by  the  plaintiffs,  is 
not  one  of  which  the  Circuit  Court  of  the  United  States  can 
take  jurisdiction. 

In  Removal  Cases  (100  U.  S.  457)  we  had  occasion  to  construe* 
the  first  clause  of  the  second  section  of  the  act  of  March  3. 
1875,  c.  137,  which  declares  that  either  party  may  remove  to  the 
Circuit  Court  for  the  proper  district  any  suit  of  a  civil  nature, 
at  law  or  in  equity,  pending  in  a  State  court,  where  the  mat- 
ter in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  oi 
1500,  and  in  which  there  is  "  a  controversy  between  citizens 
of  different  States."  We  held  it  to  mean  "that  when  the 
controversy,  about  which  a  suit  in  the  State  court  is  brought, 
is  between  citizens  of  one  or  more  States  on  one  side,  and 
citizens  of  other  States  on  the  other  side,  either  party  in  the 
controversy  may  remove  the  suit  to  the  Circuit  Court,  without 
regard  to  the  position  they  occupy  in  the  pleadings  as  plaintiffs 
or  defendants ; "  that,  upon  arranging  the  parties  on  opposite 
sides  of  the  real  and  substantial  dispute,  if  it  appears  that  those 
on  one  side  are  all  citizens  of  different  States  from  those  on  the 
other,  the  suit  may  be  removed,  —  all  those  on  the  side  desir- 
ing a  removal  uniting  in  the  application  therefor.  In  that  case 
an  Iowa  corporation  represented  one  side  of  the  dispute,  while 
the  other  was  represented  by  citizens  of  Ohio  and  Pennsyl- 
vania.   The  controversy  was  as  broad  as  the  suit. 

In  Barney  v.  Latham  (swpra,  p.  205)  we  held,  construing 
the  second  clause  of  that  section,  that  one  or  more  of  the  plain- 
tiffs or  defendants,  actually  interested  in  a  controversy  wholly 
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between  citizens  of  different  States,  and  which  can  be  fully 
determined  as  between  them,  can  remove  from  the  State  court 
the  entire  suit  of  which  that  separable  controversy  forms  a 
part,  provided  it  involves  the  amount  prescribed  as  necessary 
to  Federal  jurisdiction. 

The  executors  of  Blake  —  each  of  them  having  qualified  and  j 

acted  in  the  execution  of  the  trust  —  were  all  indispensable 
parties  to  the  suit.  Gould,  Pleadings,  sect.  73,  c.  4;  Dicey, 
Parties  to  Actions,  322 ;  1  Chitty,  PI.  62.  They  all  appeared 
and  submitted  to  the  jurisdiction  of  the  court.  The  present 
case  is,  therefore,  one  in  which  the  suit  embraces  only  one 
indivisible  controversy.  It  is  not  wholly  between  citizens  of 
different  States,  and  fully  determinable  as  between  them,  be- 
cause some  of  the  defendants  are  citizens  of  the  same  State 
with  the  plaintiffs. 

The  contention  upon  the  part  of  counsel  for  the  executors  is, 
that  the  suit  is  removable  upon  their  joint  petition,  under  the 
first  clause  of  that  section.  We  are  unable  to  concur  in  that 
view.  There  is,  undoubtedly,  some  ground  for  such  a  construc- 
tion, but  we  are  not  satisfied  that  Congress  intended  to  enlarge 
the  jurisdiction  of  the  circuit  courts  to  the  extent  which  that 
construction  would  imply.  The  principal  reason  assigned  in 
its  support  is,  that  the  clause  follows  the  words  of  the  Consti- 
tution, when  giving  jurisdiction  to  the  Circuit  Court  of  a  suit 
in  which  there  shall  be  "  a  controversy  between  citizens  of  dif- 
ferent States,"  —  language  which,  it  is  claimed,  does  not  neces- 
sarily require  that  such  controversy  must  be  wholly  between 
citizens  of  different  States.  But  that  consideration  was  pressed 
upon  our  attention  in  the  Case  of  the  Sewing  Machine  Com- 
panies (18  Wall.  553),  which  arose  under  the  act  of  March  2, 
1867,  c.  196.  14  Stat.  558.  That  act  authorizes  the  removal 
of  a  suit  involving  the  requisite  amount,  "  in  which  there  is  a 
controversy  between  a  citizen  of  the  State  in  which  the  suit  is 
brought,  and  a  citizen  of  another  State,"  upon  an  affidavit  by 
the  latter,  whether  plaintiff  or  defendant,  showing  that  he 
has  reason  to  believe,  and  does  believe,  that,  from  prejudice  or 
local  influence,  he  would  not  be  able  to  obtain  justice  in  the 
State  court.  The  argument  there,  by  counsel  of  recognized 
learning  and  ability,  was  that  a  controversy  between  citizens  of 
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different  States  is  none  the  less  a  controversy  between  citizens 
of  different  States  because  others  are  also  parties  to  it ;  that  to 
confine  the  Federal  jurisdiction  to  cases,  wherein  the  contro- 
versy is  between  citizens  of  different  States  exclusively,  is  to 
interpolate  into  the  Constitution  a  word  not  placed  there  by 
those  who  ordained  it,  and  materially  limiting  or  controlling 
its  express  provisions.  We  declined  to  adopt  that  construction, 
and  held  that  Congress  did  not  intend  by  the  act  to  confer  the 
right  of  removal  where  a  citizen  of  a  State,  other  than  that  in 
which  the  suit  is  brought,  is  united,  as  plaintiff  or  defendant  in 
the  controversy,  with  one  who  is  a  citizen  of  the  latter  State. 
The  construction  for  which  counsel  for  the  plaintiffs  in  error 
here  contend  cannot  well  be  maintained  without  overruling  the 
principles  announced  in  that  case. 

It  is  to  be  presumed  that  Congress,  in  enacting  the  statute 
of  1875,  had  in  view  as  well  the  previous  enactments,  regu- 
lating the  removal  of  causes  from  the  State  courts,  as  the  deci- 
sions of  this  court  upon  them.  If  it  was  thereby  intended  to 
invest  the  circuit  courts  with  jurisdiction  of  all  controversies 
between  citizens  of  different  States,  although  others  might  be 
indispensable  parties  thereto,  such  intention  would  have  been 
expressed  in  more  explicit  language.  We  are  not  disposed  to 
enlarge  that  jurisdiction  by  mere  construction.  We  are  of 
opinion  that  Congress,  in  determining  the  jurisdiction  of  the 
circuit  courts  over  controversies  between  citizens  of  different 
States,  has  not  distinctly  provided  for  the  removal  from  a  State 
court  of  a  suit  in  which  there  is  a  controversy  not  wholly 
between  citizens  of  different  States,  and  to  the  full  or  final 
determination  of  which  one  of  the  indispensable  parties,  plain- 
tiffs or  defendants,  on  the  side  seeking  the  removal,  is  a  citizen 
of  the  same  State  with  one  or  more  of  the  plaintiffs  or  defend- 
ants against  whom  the  removal  is  asked. 

The  judgment  of  the  Circuit  Court  remanding  the  cause  to 
the  State  court  will,  therefore,  be  affirmed,  and  it  is 

So  ordered* 
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Weitzel  v.  Rabe. 

While  a  distillery,  the  capacity  of  which  was  estimated  at  416.90  bushels  of 
grain  each  twenty-four  hours,  was  in  full  operation,  A.,  the  dwner  thereof, 
made  application,  under  sect.  8311,  Rev.  Stat,  to  have  the  capacity  reduced 
to  207.45  bushels,  by  closing  six  tubs.  According  to  the  practice  prevailing 
in  that  collection  district,  two  tubs  were  closed  a  day,  commencing  May  2, 
1876.  On  May  2  and  3  A.  mashed  207.45  bushels,  but  distilled  beer  from 
415.96  bushels,  which  he  had  mashed  April  30  and  May  1.  Thereafter  he 
used  207.45  bushels  daily.  All  the  spirits  produced  by  him  during  May  were 
reported  by  him,  and  the  tax  thereon  duly  paid.  Held,  1.  That  the  pro- 
ducing capacity  of  the  distillery  was  not  in  law  reduced  to  207.45  bushels  per 
day  until  May  4.  2.  That  for  the  beer  distilled  from  the  415.96  bushels  of 
grain  mashed  April  30  and  May  1  A.  was  not  liable  to  be  taxed  as  for  ma- 
terial used  by  him  in  excesB  of  the  producing  capacity  of  his  distillery  on 
May  2  and  3. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

This  was  an  action  brought  by  Rabe  against  Weitzel,  col- 
lector of  internal  revenue  for  the  first  collection  district  of 
Ohio.  He  alleges  that  on  the  sixteenth  day  of  August,  1876, 
the  Commissioner  of  Internal  Revenue  illegally  and  wrongfully 
assessed  against  him  as  distiller,  engaged  in  the  business  of 
distilling  in  that  district,  an  internal  revenue  tax  of  $754.63, 
as  upon  the  product  in  spirits  of  an  alleged  excess  of  material 
used  for  the  production  of  spirits  over  and  above  the  pro- 
ducing capacity  of  his  distillery,  in  the  month  of  May,  1876, 
and  caused  the  same  to  be  forwarded  and  delivered  to  Weitzel 
for  collection ;  that  it  is  not  true  that  there  existed  any  such 
excess  of  material  used  over  the  actual  and  lawful  producing 
capacity  of  his  distillery ;  that  he  protested  against  the  assess- 
ment to  Weitzel,  who,  under  authority  of  his  office,  demanded 
the  tax,  which  the  plaintiff,  to  avoid  distraint  and  seizure  of  his 
property,  paid,  under  protest,  on  the  25th  of  April,  1877 ;  and 
that  on  the  29th  of  May,  1877,  he  made  his  application  to  the 
Commissioner  to  refund  and  repay  to  him  the  sum  so  paid, 
which  was  rejected. 

The  plaintiff  demanded  judgment  for  that  amount. 

The  defendant,  in  his  answer,  traversed  the  allegation  of  the 
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plaintiffs  petition  that  the  assessment  was  oppressive  and 
wrongful.  There  was  a  judgment  for  the  plaintiff,  and  the 
defendant  sued  out  this  writ. 

It  appears  that  previous  to  May  2, 1876,  the  capacity  of  the 
distillery  was  fixed  by  the  survey  at  415.96  bushels  of  grain 
each  twenty-four  hours,  the  fermenting  period  being  forty-eight 
hours;  that  on  that  day  the  plaintiff  went  to  the  collector's 
office  and  notified  the  deputy  in  charge  of  distilleries  that  he 
desired  to  reduce  the  capacity  to  207.45  bushels  by  closing  six 
fermenting  tubs  then  in  use ;  that  he  then  signed  three  blank 
notices  given  him  by  said  deputy,  leaving  them  with  said 
deputy,  who  filled  up  and  filed  the  same.  The  notices  when 
filed  stated  that  he  desired  to  reduce  his  capacity  from  415.96 
to  346.29  bushels  by  closing  tubs  Nos.  8  and  8,  having  a  capac- 
ity of  9,406  gallons,  on  and  after  May  2,  1876 ;  from  846.29 
to  276.03  bushels,  by  closing  tubs  Nos.  12  and  15,  capacity 
9,485  gallons,  on  and  after  May  3 ;  and  from  276.03  to  207.45 
bushels,  by  closing  tubs  Nos.  10  and  14,  capacity  9,258  gallons, 
on  and  after  May  4,  1876.  The  deputy  thereupon  closed  and 
sealed  the  six  tubs  successively  on  the  second,  third,  and  fourth 
days  of  that  month,  in  accordance  with  the  notices. 

On  the  2d  and  3d  of  May  the  plaintiff  mashed  but  207.45 
bushels  of  grain,  but  distilled  the  beer  from  415.96  bushels  of 
grain  mashed  upon  the  30th  of  April  and  1st  of  May  ;  on  each 
remaining  day  of  the  month  he  used  the  exact  amount  of  grain 
fixed  by  the  capacity.  On  the  receipt  of  his  return,  the  Com- 
missioner of  Internal  Revenue  made  an  assessment  against  him 
for  an  excess  of  grain  used  during  the  second  and  third  days  of 
the  month  of  May  over  and  above  the  reduced  capacity  speci- 
fied in  the  notices;  to  wit,  in  excess  of  346.29  bushels  on  the 
second,  and  276.03  bushels  on  the  third.  This  assessment  was 
paid  to  the  defendant  as  collector  of  internal  revenue. 

The  mode  of  reducing  capacity  by  giving  three  notices  and 
closing  tubs  on  successive  days  after  they  had  remained  empty 
twenty-four  hours  was  the  uniform  practice  in  that  collection 
district,  until  changed  in  accordance  with  circular  No.  38,  from 
the  Commissioner  of  Internal  Revenue,  dated  Feb.  20,  1877, 
and  the  distiller  desiring  to  reduce  capacity  was  required  by 
the  collector  to  give  the  three  notices. 
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The  plaintiff  reported  all  spirits  produced  by  bim  during 
May,  1876,  and  paid  tax  thereon  according  to  law. 

The  court  charged  the  jury  that  the  producing  capacity  of 
the  distillery  was  not  in  law  reduced  until  the  fourth  day  of 
May ;  that  it  continued  for  the  second  and  third  days  of  May 
to  be  415.96  bushels,  and  this  being  the  amount  of  grain  in 
fact  used,  there  was  no  use  of  grain  by  the  distiller  in  excess 
of  the  capacity  of  his  distillery ;  and  that  the  assessment  was 
therefore  illegal. 

The  defendant  asked  the  court  to  instruct  as  follows :  — 

When  the  distiller  gave  notice  in  the  form  prescribed  that 
he  desired  to  reduce  capacity  on  and  after  a  day  specified  in 
the  notice  by  closing  a  designated  fermenting  tub,  and  such 
tub  was  thereupon  closed  by  the  deputy  collector  in  accord* 
ance  with  the  notice,  the  legal  effect  was  to  reduce  the  capac- 
ity of  the  distillery  on  and  after  that  day ;  and  if  the  distiller 
on  or  after  that  day  used  grain  in  excess  of  the  reduced  capac- 
ity, although  mashed  before  the  reduction,  the  Commissioner 
was  authorized  by  law  to  make  an  assessment  for  the  excess, 
and  the  distiller  who  pays  it  cannot  recover  it  from  the  col- 
lector. 

Which  charge  was  refused.  To  the  charge  as  given  and  to 
that  refused  the  defendant  excepted,  and  he  assigns  for  eiror 
the  action  of  the  court  in  that  regard. 

Mr.  Assistant  Attorney- General  Smith  for  the  plaintiff  in 
error. 

No  counsel  appeared  for  the  defendant  in  error. 

Mb.  Chief  Justice  Waits  delivered  the  opinion  of  the 
court. 

We  think  the  court  below  was  right  in  holding  that  the  pro- 
ducing capacity  of  the  distillery  was  not  in  law  reduced  so  as 
to  make  the  distiller  liable  for  material  used  in  excess  of  the 
reduced  capacity,  until  May  4.  The  original  capacity,  as 
estimated  according  to  law,  was  416.90  bushels  of  grain  each 
twenty-four  hours,  but  the  spirits  could  not  be  properly  devel- 
oped and  separated  until  the  expiration  of  forty-eight  hours 
from  the  time  the  grain  was  put  into  the  mash, —  that  being 
the  fermenting  period  allowed.     According  to  the  rulings  of 
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the  Commissioner  of  Internal  Revenue,  grain  has  been  u%ed 
when  the  spirits  have  been  properly  developed  and  separated 
by  distillation ;  and  in  determining,  under  the  requirements  of 
sect.  3809  of  the  Revised  Statutes,  whether  a  distiller  has  ac- 
counted for  all  grain  used  by  him  in  a  month,  the  practice  has 
been  to  take  the  quantity  of  mash  and  beer  on  hand  at  the 
beginning  of  the  month,  add  to  it  the  quantity  put  into  mash 
during  the  month,  and  from  the  total  deduct  the  quantity 
of  mash  and  beer  on  hand  at  the  end  of  the  month.  The 
remainder  is  the  quantity  used.  Under  the  law  the  distiller 
must  pay  a  tax  equal  to  eighty  per  cent  of  his.  estimated  pro- 
ducing capacity,  whether  the  spirits  are  actually  produced  or 
not.  Consequently,  to  save  himself  from  taxation  beyond  his 
actual  production,  he  must  keep  his  distillery  running  all  the 
time  within  twenty  per  cent  of  its  full  capacity. 

The  application  in  this  case,  under  sect.  3311  of  the  Revised 
Statutes,  for  a  reduction  of  capacity,  was  made  when  the  dis- 
tillery was  in  full  operation,  and  when  mash  or  beer  equal  to 
the  full  producing  capacity  was  in  the  process  of  distillation. 
The  spirits  could  not  be  properly  developed  and  separated  from 
this  material  until  the  expiration  of  forty-eight  hours  from  that 
time.    This  both  the  government  officers  and  the  distiller  knew. 
Under  these  circumstances,  the  application  for  the  reduction 
of  capacity  was  evidently  made  with  the  intention  of  having 
the  reduced  capacity  date  from  the  time  when  it  could  go  into 
effect  without  subjecting  the  distiller  to  a  tax  on  excess  of 
material  used,  by  reason  of  the  further  distillation  of  what  was 
then  in  mash.    To  accomplish  this  purpose  a  practice  had  grown 
up  in  the  collection  district  where  this  distillery  was  situated 
to  give  three  notices  and  close  tubs  on  successive  days  after 
they  had  remained  empty  twenty-four  hours.     Forms  seem  to 
have  been  prepared  by  the  revenue  officers  for  such  notices ; 
and  when  the  application  for  reduction  was  made  in  this  case, 
the  notices  were  signed  in  blank  and  left  with  the  collector  to 
be  filled  up  by  him  in  a  way  that  would,  according  to  the  prac- 
tice which  prevailed,  bring  about  the  reduction  at  the  proper 
time.     The  reduction  was  made.     The  distiller  reported  his 
actual  product,  and  paid  the  taxes  thereon  in  full.    The  amount 
now  sued  for  was  evidently  paid  on  account  of  a  constructive 
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and  not  an  actual  use  of  material  in  excess  of  capacity.     There 

is  no  pretence  of  bad  faith.    The  distiller  did  what  was  required 

of  him  to  get  a  reduction  of  capacity  while  his  distillery  was 

in  operation.     Under  such  circumstances  he  was  entitled  to 

have  the  capacity  estimated  while  the  reduction   was  going 

on,  in  such  a  way  as  not  to  charge  him  with  material  in  mash 

when  the  change  was  applied  for,  as  material  used  in  excess  of 

capacity. 

Judgment  affirmed. 

Note.  —  In  Weitzd  v.  Kayser  and  Weitzel  v.  Caldwell,  error  to  the  same  court 
and  submitted  at  the  same  time  as  the  preceding  case,  Mr.  Chief  Justice  Waits 
remarked  that  they  were  in  all  material  respects  like  it,  and,  upon  its  authority, 
the  judgments  were  affirmed. 


Wbbbeb  v.  Virginia. 

1.  Letters-patent  granted  by  the  United  States  do  not  exclude  from  the  opera- 
J2  |g!  tion  of  the  tax  or  license  law  of  a  State  the  tangible  property  in  which  the 

51   780[  invention  or  discovery  is  embodied. 

2.  A  statute  of  Virginia  requires  that  the  agent  for  the  sale  of  articles  manu- 

factured in  other  States  must  first  obtain  a  license,  for  which  he  is  required 
to  pay  a  specific  tax  for  each  county  in  which  he  sells  or  offers  to  sell 
them,  while  the  agent  for  the  sale  of  articles  manufactured  in  that  State,  if 
acting  for  the  manufacturer,  is  not  required  to  obtain  a  license  or  pay  any 
license  tax.  Held,  that  the  statute  is  in  conflict  with  the  commerce  clause 
of  the  Constitution  of  the  United  States,  and  void. 

&,  Commerce  among  the  States  is  not  free  whenever  a  commodity  is,  by  rea- 
son of  its  foreign  growth  or  manufacture,  subjected  by  State  legislation  to 
discriminating  regulations  or  burdens. 

4.  W titan  v.  State  of  Missouri  (91  U.  S.  276)  and  County  of  Mobile  v.  Kimball  (103 
id.  691)  cited  and  approved. 

Error  to  the  Supreme  Court  of  Appeals  for  the  State  of 
Virginia. 

This  case  comes  before  this  court  on  a  writ  of  error  to  the 
Supreme  Court  of  Appeals  of  the  State  of  Virginia,  and  arose 
in  this  way :  In  May,  1880,  the  plaintiff  in  error,  J.  T.  Web- 
ber, was  indicted  in  the  County  Court  of  Henrico  County,  iu 
that  State,  for  unlawfully  selling  and  offering  for  sale  in  that 
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county,  to  its  citizens,  certain  machines  known  as  Singer  sew- 
ing-machines, which  were  manufactured  out  of  the  State,  with- 
out having  first  obtained  a  license  for  that  purpose  from  the 
authorities  of  the  county,  or  having  paid  the  tax  imposed  by 
law  for  that  privilege. 

The  indictment  was  founded  upon  the  forty-fifth  and  forty- 
sixth  sections  of  the  revenue  law  of  the  State,  which  r.re  as 
follows :  — 

"45.  Any  person  who  shall  sell,  or  offer  for  sale,  the  manufac- 
tured articles  or  machines  of  other  States  or  Territories,  unless  he 
be  the  owner  thereof  and  taxed  as  a  merchant,  or  take  orders 
therefor,  on  commission  or  otherwise,  shall  be  deemed  to  be  an 
agent  for  the  sale  of  manufactured  articles  of  other  States  and  Ter- 
ritories, and  shall  not  act  as  such  without  taking  out  a  license 
therefor.  No  such  person  shall,  under  his  license  as  such,  sell  or 
offer  to  sell  such  articles  through  the  agency  of  another;  but  a 
separate  license  shall  be  required  from  any  agent  or  em  ploy  6  who 
may  sell  or  offer  to  sell  such  articles  for  another.  For  any  viola- 
tion of  this  section,  the  person  offending  shall  pay  a  fine  of  not 
less  than  fitly  dollars  nor  more  than  one  hundred  dollars  for  each 
offence. 

u  46.  The  specific  license  tax  upon  an  agent  for  the  sale  of  any 
manufactured  article  or  machine  of  other  States  or  Territories  shall 
be  twenty-five  dollars ;  and  this  tax  shall  give  to  any  party  licensed 
under  this  section  the  right  to  sell  the  same  within  the  county  or 
corporation  in  which  he  shall  take  out  his  license ;  and  if  he  shall 
Bell  or  offer  to  sell  the  same  in  any  other  of  the  counties  or  corpo- 
rations of  this  State,  he  shall  pay  an  additional  tax  of  ten  dollars 
in  each  of  the  counties  or  corporations  where  he  may  sell  or  offer 
to  sell  the  same.  All  persons  other  than  resident  manufacturers  or 
their  agents,  selling  articles  manufactured  in  this  State,  shall  pay 
the  specific  license  tax  imposed  by  this  section."  Acts  of  Assembly 
1875  and  1876,  p.  184,  c.  162,  sects.  45,  46. 

To  the  indictment  the  accused  pleaded  "  not  guilty ; "  and 
on  the  trial  it  was  proved  that  he  had  sold  and  offered  to  sell 
sewing-machines  in  Henrico  County,  as  charged,  but  that  at 
the  time  he  was  acting  as  agent  or  employ^  of  the  Singer 
Manufacturing  Company,  a  corporation  created  under  the  laws 
of  New  Jersey ;  that  this  company  had  a  place  of  business 
in  Richmond,  Va.,  where  it  was  licensed  as  a  resident  mer- 
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chant,  for  the  year  beginning  May  1,  1880,  and  had  paid  the 
required  license  tax,  and  where  it  kept  a  stock  of  machines  for 
sale ;  that  the  machines  sold  by  the  accused  were  the  property 
of  the  company,  and  were  manufactured  by  it  out  of  the  State, 
and  in  accordance  with  specifications  of  a  patent  of  the  United 
States,  granted  in  1879,  to  one  W.  C.  Hicks,  and  by  him  trans- 
ferred to  the  company.  It  also  appeared  that  the  accused  had 
not  taken  out  a  license  to  sell  the  machines  in  Henrico  County, 
and  was  not  himself  taxed  as  a  merchant,  and  had  not  taken 
orders  for  the  machines  on  commission  or  otherwise. 

On  the  trial  his  counsel  requested  the  court  to  instruct  the 
jury,  that  if  they  believed  the  Singer  Manufacturing  Company 
had  paid  for  a  general  merchant's  license  for  the  year  beginning 
May  1, 1880,  and  received  such  license,  or  that  the  machines  sold 
were  constructed  according  to  the  specifications  of  the  patent 
held  by  the  company,  and  that  the  accused  was  acting  in  the 
sales  made  only  as  its  employ^,  he  was  entitled  to  a  verdict  of 
acquittal.  The  court  refused  to  give  these  instructions,  and,  at 
the  request  of  the  attorney  for  the  Commonwealth,  instructed 
the  jury,  in  substance,  that  if  they  believed  the  accused  had,  at 
different  times  within  the  year,  previous  to  the  indictment, 
sold  or  offered  to  sell  in  Henrico  County  to  its  citizens  Singer 
sewing-machines  manufactured  beyond  the  State,  and  at  the 
time  he  was  neither  the  manufacturer  himself  nor  the  owner  of 
them,  and  was  not  taxed  as  a  merchant  in  the  county,  and  had 
not  taken  orders  therefor  on  commission  or  otherwise,  and 
had  not  obtained  a  license  to  sell  the  same  in  the  county, 
and  had  not  paid  to  the  proper  officer  the  tax  imposed  by 
law  for  selling  the  same  in  that  county,  they  should  find  him 
guilty. 

The  jury  found  the  accused  guilty,  and  he  was  sentenced 
to  pay  a  fine  of  fifty  dollars  and  costs.  On  appeal  to  the 
Circuit  Court  of  the  county  this  judgment  was  affirmed, 
and  on  further  appeal  to  the  Supreme  Court  of  Appeals  of  the 
State  the  judgment  of  the  Circuit  Court  was  affirmed.  To 
review  the  latter  judgment  the  case  is  brought  here  on  writ 
of  error. 

Mr.  C.  V.  Meredith  for  the  plaintiff  in  error. 

Mr.  James  Q-.  Field,  Attorney-General  of  Virginia,  contra. 
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Mr.  Justice  Field,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

In  the  county  court  where  the  accused  was  tried,  the  only 
defence  presented  by  his  instructions  was,  that  he  was  acting 
as  the  agent  of  the  Singer  Manufacturing  Company,  which 
had  a  license  from  the  State  as  a  resident  merchant  in  Rich- 
mond to  sell  the  machines,  and  also  held  a  patent  of  the 
United  States,  authorizing  it  to  manufacture  and  sell  them 
anywhere  in  the  United  States.  To  this  defence  the  answer  is 
obvious.  The  license,  being  limited  to  the  city  of  Richmond, 
gave  no  authority  to  the  company  to  sell  the  machines  else- 
where, and  of  course  gave  none  to  its  agent.  Besides,  the  ques- 
tion as  to  the  extent  of  the  territorial  operation  of  the  license 
depended  upon  the  construction  given  by  the  Court  of  Appeals 
of  the  State  to  the  statute,  and  its  decision  thereon  is  not  open 
to  review  by  us.  And  the  right  conferred  by  the  patent  laws 
of  the  United  States  to  inventors  to  sell  their  inventions  and 
discoveries  does  not  take  the  tangible  property,  in  which  the 
invention  or  discovery  may  be  exhibited  or  carried  into  effect, 
from  the  operation  of  the  tax  and  license  laws  of  the  State. 
The  combination  of  different  materials  so  as  to  produce  a  new 
and  valuable  product  or  result,  or  to  produce  a  well-known 
product  or  result  more  rapidly  or  better  than  before,  which 
constitutes  the  invention  or  discovery,  cannot  be  forbidden  by 
the  State,  nor  can  the  sale  of  the  article  or  machine  pro- 
duced be  restricted  except  as  the  production  and  sale  of  other 
articles,  for  the  manufacture  of  which  no  invention  or  discovery 
is  patented  or  claimed,  may  be  forbidden  or  restricted. 

The  patent  for  a  dynamite  powder  does  not  prevent  the 
State  from  prescribing  the  conditions  of  its  manufacture,  stor- 
age, and  sale,  so  as  to  protect  the  community  from  the  danger 
of  explosion.  A  patent  for  the  manufacture  and  sale  of  a 
deadly  poison  does  not  lessen  the  right  of  the  State  to  control 
its  handling  and  use.  The  legislation  respecting  the  articles 
which  the  State  may  adopt  after  the  patents  have  expired,  it 
may  equally  adopt  during  their  continuance.  It  is  only  the 
right  to  the  invention  or  discovery  —  the  incorporeal  right  — 
which  the  State  cannot  interfere  with.  Congress  never  in* 
tended  that  the  patent  laws  should  displace  the  police  powers 
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of  the  States,  meaning  by  that  term  those  powers  by  which 
the  health,  good  order,  peace,  and  general  welfare  of  the  com- 
munity are  promoted.  Whatever  rights  are  secured  to  invent- 
ors must  be  enjoyed  in  subordination  to  this  general  authority 
of  the  State  over  all  property  within  its  limits. 

These  views  find  support  in  the  language  of  this  court  in 
Patterson  v.  Kentucky,  97  U.  S.  501.  There  a  party  was  con- 
victed of  violating  a  statute  of  the  State  regulating  the  in- 
spection and  gauging  of  oils  and  fluids,  the  product  of  coal, 
petroleum,  or  other  bituminous  substances.  The  statute  pro- 
vided that  such  oils  and  fluids  should  be  inspected  by  an  au- 
thorized officer  of  the  State  before  being  used,  sold,  or  offered 
for  sale,  and  required  the  inspector  to  brand,  according  to  the 
fact,  casks  and  barrels  of  the  oil  with  the  words  "  standard  oil,1' 
or  with  the  words  "  unsafe  for  illuminating  purposes."  It  im- 
posed a  penalty  for  selling  or  offering  for  sale  in  the  State  such 
oils  and  fluids  as  had  been  condemned.  A  particular  oil,  known 
as  the  Aurora  oil,  which  had  been  thus  condemned,  was  sold 
by  the  accused.  A  patent  for  the  oil  had  been  issued  by  the 
United  States  to  a  party  who  had  assigned  it  to  him,  and  in 
defence  to  the  indictment  he  asserted  the  right  under  the 
patent  to  sell  the  oil  in  any  part  of  the  United  States,  and  that 
no  State  could,  consistently  with  the  Federal  Constitution  and 
the  laws  of  Congress,  prevent  or  obstruct  its  exercise.  But  the 
court  held  this  construction  of  the  Constitution  and  laws  to  be 
inadmissible,  and  that  the  right  was  to  be  exercised  in  subordi- 
nation to  the  general  powers  which  the  several  States  possessed 
over  their  purely  domestic  affairs,  whether  of  internal  com- 
merce or  police.  After  some  just  observations  upon  the  police 
powers  of  the  State,  their  extent  and  object,  and  a  reference  to 
previous  decisions,  the  court  said,  speaking  through  Mr.  Jus- 
tice Harlan  :  "  These  considerations,  gathered  from  the  former 
decisions  of  this  court,  would  seem  to  justify  the  conclusion 
that  the  right  which  the  patentee  or  his  assignee  possesses  in 
the  property  created  by  the  application  of  a  patented  discovery, 
must  be  enjoyed  subject  to  the  complete  and  salutary  power, 
with  which  the  States  have  never  parted,  of  so  defining  and 
regulating  the  sale  and  use  of  property  within  their  respective 
limits  as  to  afford  protection  to  the  many  against  the  injurious 
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conduct  of  the  few.  The  right  of  property  in  the  physical  sub- 
stance, which  is  the  fruit  of  the  discovery,  is  altogether  dis- 
tinct from  the  right  in  the  discovery  itself,  just  as  the  property 
in  the  instruments  or  plates  by  which  copies  of  a  map  are 
multiplied  is  distinct  from  the  copyright  of  the  map  itself/9 
And  again,  the  enjoyment  of  the  right  in  the  discovery  "  may 
be  secured  and  protected  by  national  authority  against  all 
interference ;  but  the  use  of  the  tangible  property  which  comes 
into  existence  by  the  application  of  the  discovery  is  not  be- 
yond the  control  of  State  legislation  simply  because  the  pat- 
entee acquires  a  monopoly  in  his  discovery." 

In  accordance  with  the  views  thus  expressed  we  can  find  no 
objection  to  the  legislation  of  Virginia  in  requiring  a  license 
for  the  sale  of  the  sewing-machines,  by  reason  of  the  grant  of 
letters-patent  for  the  invention. 

There  is,  however,  an  objection  to  its  legislation  arising  from 
its  discriminating  provisions  against  non-resident  merchants 
and  their  agents,  and  this  is  presented  by  the  instructions 
given  to  the  jury  at  the  request  of  the  attorney  of  the  Common- 
wealth. 

The  forty-fifth  section  of  the  revenue  law  declares  that  "  any 
person  who  shall  sell  or  offer  for  sale  the  manufactured  articles 
or  machines  of  other  States  or  Territories,  unless  he  be  the 
owner  thereof  and  taxed  as  a  merchant,  or  take  orders  there- 
for, on  commission  or  otherwise,  shall  be  deemed  to  be  an 
agent "  for  the  sale  of  those  articles,  and  shall  not  act  as  such 
without  taking  out  a  license  therefor.  A  violation  of  this 
provision  subjects  the  offender  to  a  fine  of  not  less  than 
fifty  dollars  nor  more  than  one  hundred  dollars  for  each 
offence. 

The  forty-sixth  section  fixes  the  license  tax  of  the  agent  for 
the  sale  of  such  articles  at  twenty-five  dollars.  The  license 
only  givea  him  a  right  to  sell  in  the  county  or  corporation  for 
which  it  is  issued.  If  he  sells,  or  offers  to  sell,  in  other  counties 
or  corporations,  he  must  pay  in  each  an  additional  tax  of  ten 
dollars.  The  section  then  declares  that  "  all  persons,  other  tl  an 
resident  manufacturers  or  their  agents,  selling  articles  manu- 
factured in  the  State  shall  pay  the  specific  license  tax  imposed 
by  this  section." 
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By  these  sections,  read  together,  we  have  this  result:  the 
agent  for  the  sale  of  articles  manufactured  in  other  States  must 
first  obtain  a  license  to  sell,  for  which  he  is  required  to  pay  a 
specific  tax  for  each  county  in  which  he  sells  or  offers  to  sell 
them ;  while  the  agent  for  the  sale  of  articles  manufactured  in 
the  State,  if  acting  for  the  manufacturer,  is  not  required  to 
obtain  a  license  or  pay  any  license  tax.  Here  there  is  a  clear 
discrimination  in  favor  of  home  manufacturers  and  against  the 
manufacturers  of  other  States.  Sales  by  manufacturers  are 
chiefly  effected  through  agents.  A  tax  upon  their  agents 
when  thus  engaged  is,  therefore,  a  tax  upon  them,  and  if  this 
is  made  to  depend  upon  the  foreign  character  of  the  articles, 
that  is,  upon  their  having  been  manufactured  without  the 
State,  it  is  to  that  extent  a  regulation  of  commerce  in  the 
articles  between  the  States.  It  matters  not  whether  the  tax 
be  laid  directly  upon  the  articles  sold  or  in  the  form  of  licenses 
for  their  sale.  If  by  reason  of  their  foreign  character  the 
State  can  impose  a  tax  upon  them  or  upon  the  person  through 
whom  the  sales  are  effected,  the  amount  of  the  tax  will  be  a 
matter  resting  in  her  discretion.  She  may  place  the  tax  at  so 
high  a  figure  as  to  exclude  the  introduction  of  the  foreign  arti- 
cle and  prevent  competition  with  the  home  product.  It  was 
against  legislation  of  this  discriminating  kind  that  the  framers 
of  the  Constitution  intended  to  guard  when  they  vested  in 
Congress  the  power  to  regulate  commerce  among  the  several 
States. 

In  Welton  v.  State  of  Missouri  we  expressed  at  length  our 
views  on  the  subject,  and  to  our  opinion  we  may  refer  for  their 
statement.  No  one  questions  the  general  power  of  the  State 
to  require  licenses  for  the  various  pursuits  and  occupations 
conducted  within  her  limits,  and  to  fix  their  amount  as  she 
may  choose,  and  no  one  on  this  bench  —  certainly  not  the 
writer  of  this  opinion  — would  wish  to  limit  or  qualify  it  in 
any  respect,  except  when  its  exercise  may  impinge  upon  the 
just  authority  of  the  Federal  government  under  the  Constitu- 
tion, or  the  limitations  prescribed  by  that  instrument.  But 
where  a  power  is  vested  exclusively  in  that  government,  and 
its  exercise  is  essential  to  the  perfect  freedom  of  commercial 
intercourse  between  the  several  States,  any  interfering  action 
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by  them  must  give  way.  This  was  stipulated  in  the  indissolu- 
ble covenant  by  which  we  became  one  people. 

In  a  recent  case  we  had  occasion  to  consider  at  some  length 
the  extent  of  the  commercial  power  Tested  in  Congress,  and 
how  far  it  is  to  be  deemed  exclusive  of  State  authority.  Re- 
ferring to  the  great  variety  of  subjects  upon  which  Congress, 
under  that  power,  can  act,  we  said  that  "  some  of  them  are 
national  in  their  character,  and  admit  and  require  uniformity 
of  regulation,  affecting  alike  all  the  States;  others  are  local,  or 
are  mere  aids  to  commerce,  and  can  only  be  properly  regulated 
by  provisions  adapted  to  their  special  circumstances  and  locali- 
ties. Of  the  former  class  may  be  mentioned  all  that  portion 
of  commerce  with  foreign  countries  or  between  the  States 
which  consists  in  the  transportation,  purchase,  sale,  and  ex- 
change of  commodities.  Here  there  can,  of  necessity,  be  only 
one  system  or  plan  of  regulations,  and  that  Congress  alone  can 
prescribe.  Its  non-action  in  such  cases,  with  respect  to  any 
particular  commodity  or  mode  of  transportation,  is  a  declara- 
tion of  its  purpose  that  the  commerce  in  that  commodity  or  by 
that  means  of  transportation  shall  be  free.  There  would  other- 
wise be  no  security  against  conflicting  regulations  of  different 
States,  each  discriminating  in  favor  of  its  own  products  and 
citizens  and  against  the  products  and  citizens  of  other  States." 
County  of  Mobile  v.  Kimball,  102  U.  S.  691,  697. 

Commerce  among  the  States  in  any  commodity  can  only  be 
free  when  the  commodity  is  exempted  from  all  discriminating 
regulations  and  burdens  imposed  by  local  authority  by  reason 
of  its  foreign  growth  or  manufacture. 

The  judgment  of  the  Supreme  Court  of  Appeals  of  Virginia 
must,  therefore,  be  reversed,  and  the  cause  remanded  to  it  for 
further  proceedings  in  accordance  with  this  opinion  ;  and  it  is 

So  ordered. 
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1.  Where  a  factor  has  against  his  consignor  no  interest  in  the  consigned  prop- 

erty, he  cannot  pledge  it  for  his  own  debt.  Such  a  pledge,  although  accom- 
panied by  a  warehouse  receipt  setting  forth  that  the  property  is  deliverable 
to  the  pledgee,  is,  under  the  laws  of  Louisiana,  invalid,  and  confers  upon 
him  no  title  adverse  to  that  of  the  consignor. 

2.  In  such  a  case,  the  obligation  imposed  by  those  laws  upon  the  warehouseman 

is  discharged  by  his  surrender  of  the  property  pursuant  to  judicial  process 
sued  out  by  such  consignor,  notice  of  which  he  gave  to  the  pledgee. 
8.  A  warehouseman  is  not  a  guarantor  of  the  title  of  property  placed  in  his 
custody,  although  his  receipts  therefor  are  by  statute  negotiable. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

On  the  11th  of  March,  1876,  the  General  Assembly  of  Lou- 
isiana passed  an  act,  No.  72,  entitled  "  An  Act  governing  the 
manner  in  which  cotton-press  receipts,  warehouse  receipts,  or 
the  receipts  of  other  custodians  of  any  property  whatever,  shall 
be  issued,  in  all  cases  where  such  receipts  shall  or  may  be  used 
or  pledged  as  collateral  security  for  money  advanced  or  bor- 
rowed on  faith  of  the  property  therein  specified,  and  governing 
the  delivery  and  disposal  of  the  property  for  which  such  receipts 
may  be  issued."  The  sections  important  to  this  case  are  as  fol- 
lows :  — 

"Sect.  1.  Be  it  enacted,  Ac,  that  no  cotton-press,  or  other  cus- 
todian or  custodians  of  produce  or  property,  shall  issue  any  receipt, 
or  other  voucher,  for  any  produce,  merchandise,  or  other  property, 
to  any  person  or  persons  purporting  to  be  the  holder,  owner,  or 
owners  thereof,  unless  such  produce,  merchandise,  or  other  prop- 
erty shall  have  been  actually  received  into  store,  or  upon  the  prem- 
ises of  such  cotton-press,  or  other  custodian  or  custodians,  shall 
be  in  the  store,  cotton-press,  or  warehouse,  or  on  the  premises 
aforesaid,  or  under  his  or  their  control  at  the  time  of  issuing  such 
receipt. 

tt  Sect.  2.  That  any  person,  firm,  or  association  who  shall  or  may 
be,  or  in  any  way  become  the  custodians  of  any  property,  goods, 
products,  or  merchandise  whatever,  and  who  may  issue  receipts 
therefor,  shall  not,  under  any  circumstances,  or  upon  any  order  or 
guarantee  whatever,  deliver  property  for  which  such  receipts  have 
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been  issued,  until  the  party  or  parties  to  whom  the  receipts  were 
issued,  or  the  legal  holders  thereof,  shall  have  surrendered  the  same 
to  said  custodians  for  cancellation,  and  in  default  of  a  strict  com- 
pliance with  the  provisions  of  this  section  of  this  act,  they  may  be 
held  liable  by  the  legal  holder  or  owner  of  their  receipt,  for  the  mar- 
ket value  of  the  property  therein  described,  as  may  be  established 
by  the  chamber  of  commerce  of  the  city  of  New  Orleans,  or  any 
committee  thereof,  approved  and  authenticated  by  the  president  or 
vice-president  of  said  chamber  of  commerce.  All  warehouse  re- 
ceipts, intended  for  pledge,  under  the  provisions  of  this  act,  shall  be 
paraphed,  before  being  issued,  as  follows :  ( for  hypothecation  in 
accordance  with  the  provisions  of  this  act/  " 

u  Sect.  4.  That  parties  who  may  borrow  money  on  the  faith  of 
warehouse  receipts,  representing  property  in  store,  shall  file  their 
affidavit  with  the  pledgees  that  such  property  is  theirs,  the  pledgers', 
personal  property,  or  that  it  is  the  property  of  some  party  for  whom 
the  pledger  is  acting  as  agent,  factor,  commission  merchant,  or  in 
any  other  fiduciary  capacity,  and  that  said  party  is  justly  and  truly 
indebted  to  the  pledger  in  an  amount  equal  in  value  to  the  value  of 
the  property  pledged,  as  specified  in  the  warehouse  receipts,  for 
moneys  paid  to  him,  or  paid  by  his  order,  and  for  his  account,  by 
the  party  or  consignee  making  the  pledge.  The  cashier  of  a  bank, 
or  the  secretary  of  any  insurance  company,  incorporated  or  work- 
ing under  any  law  in  the  United  States,  or  of  this  State,  is  hereby 
authorized  to  administer  the  oath  contemplated  under  the  provisions 
of  this  act.  Any  deviation  therefrom  shall  render  the  party  or  par- 
ties so  deviating  liable  for  the  value  of  the  property,  or  any  excess 
in  value,  over  and  above  the  amount  for  which  it  may  have  been 
pledged,  in  any  manner  specified  in  section  one  of  this  act,  and  to 
prosecution  for  perjury,  and  also  to  obtaining  money  under  false 
pretences. 

"Sect.  5.  That  the  vendor's  lien  of  ^ve  days7  privilege,  now  al- 
lowed in  commercial  transactions,  for  the  payment  of  the  purchase 
price,  shall  not  be  affected  by  the  provisions  of  this  act,  except  in 
case  in  which  a  warehouse  receipt  has  been  pledged  as  collateral  for 
money  borrowed.  The  holder  of  the  warehouse  receipt  shall  be 
considered  and  held  as  the  actual  owner  of  the  property  described 
in  the  receipt,  and  no  clause  in  this  act  shall  operate  to  the  detri- 
ment or  injury  of  the  holder  of  a  warehouse  receipt,  to  the  extent 
of  the  value  of  the  property  specified,  made,  and  issued  in  accord- 
ance with,  and  under  the  provisions  of  this  act :  Provided,  that 

where  the  factor,  agent,  or  pledger  may  have  wrongfully  pledged,  in 
vol.  xm.  23 
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violation  of  this  act,  any  property,  the  lien  of  the  owner  shall  be 
valid,  even  against  the  third  holder  of  the  warehouse  receipt." 

"  Sect.  8.  That  all  warehouse  receipts,  as  by  this  act  provided, 
shall  be  negotiable  by  indorsement  in  blank,  or  by  special  indorse- 
ment, in  the  same  manner  and  to  the  same  extent  as  bills  of  ex- 
change and  promissory  notes  now  are." 

On  the  19th  of  March,  1877,  Basil  G.  Kiger,  a  planter  in 
Mississippi,  consigned  to  Aiken  &  Watt,  his  factors  in  New 
Orleans,  one  hundred  and  ninety-six  bales  of  cotton,  with  in- 
structions not  to  sell,  but  to  hold  for  further  directions  and  better 
prices.  The  cotton  reached  New  Orleans  March  21,  and  was 
stored  by  Aiken  &  Watt  in  the  cotton-press  of  Sam.  Boyd  & 
Co.  Aiken  &  Watt  had  no  pecuniary  interest  whatever  in  the 
cotton,  and  Eiger,  the  consignor,  was  not  indebted  to  them. 
On  the  contrary,  they  were  largely  indebted  to  him.  On  the 
26th  of  March,  Aiken  &  Watt  borrowed  of  the  Mechanics' 
and  Traders'  Insurance  Company  $4,500,  for  which  they  gave 
their  notes  to  the  company,  payable  in  forty  days,  at  eight  per 
cent  interest,  secured  by  a  cotton-press  receipt  of  Boyd  &  Co., 
of  which  the  following  is  a  copy :  — 

«  New  Orleans,  March  26, 1877. 
€t  Received  from  Aiken  A  Watt  the  following-described  property, 
to  wit:  one  hundred  bales  cotton,  marked  <E>,  ex.  Pargoud, 
March  21,  1877.  Shipper's  press.  (Printed  indorsement  in  the 
body  of  the  receipt :)  *  The  within  cotton  will  not  be  delivered  ex- 
cept on  the  return  of  this  receipt  to  the  press,  properly  indorsed.' 
Deliverable  to  the  Mechanics'  and  Traders'  Insurance  Co.  or  order. 

"Sam.  Boyd  <fc  Co." 

Indorsement  on  the  back  of  the  receipt  printed :  — 

"Deliver  to  or  order  the  within-described  property.    The 

above  order  is  accepted,  and  the  property  is  transferred  to  — 

«  Sam.  Boyd  &  Co.* 

Afterwards,  on  the  3d  of  April,  Aiken  &  Watt  borrowed 
$2,500  more  from  the  company,  and  gave  a  similar  press  receipt 
for  ninety-six  bales  as  security.  The  cotton  embraced  in  these 
receipts  was  that  which  belonged  to  Kiger. 

Before  the  maturity  of   these  notes  Aiken  &  Watt  failed. 


Oct  1880.]  Insurance  Co.  v.  Eioeb.  855 

The  notes  were  protested  for  non-payment  when  due,  and  the 
makers  were  adjudicated  bankrupts  June  16,  1877. 

On  the  18th  of  April,  1877,  Kiger  brought  this  suit  against 
Boyd  &  Co.,  to  recover  the  possession  of  his  cotton.  It  was 
delivered  to  him  under  the  writ  which  was  issued,  he  giving 
bond  according  to  law  to  return  it  in  case  of  judgment  against 
him  to  that  effect.  Afterwards  the  insurance  company  was 
called  into  the  suit  by  Boyd  &  Co.,  and  made  a  defendant  by 
Kiger.  The  insurance  company  answered,  setting  up  its  claim 
to  the  property.  Upon  the  trial,  the  foregoing  facts  appearing, 
the  jury  were  instructed  to  return  a  verdict  in  his  favor  against 
the  company. 

To  reverse  the  judgment  rendered  on  that  verdict,  the  case 
is  now  here  by  writ  of  error. 

Mr.  Thomas  JSunton  for  the  plaintiff  in  error. 
Mr.  Joseph  P.  Hornor,  Mr.  W.  S.  Benedict,  and  Mr.  Thomas 
J".  Semmes,  contra. 

Mr.  Chief  Justice  Watte,  after  stating  the  facts,  deliv- 
ered the  opinion  of  the  court. 

There  are  two  questions  in  this  case :  1,  whether  the  insur- 
ance company  can  hold  the  cotton  as  against  Kiger ;  and,  2, 
whether,  if  it  cannot,  Boyd  &  Co.  are  liable  for  the  amount  for 
which  their  receipts  were  pledged. 

1.  As  to  Kiger.  Before  the  act  of  1876  it  was  settled  by 
numerous  decisions  in  Louisiana  that  a  factor  could  not  pledge 
for  his  own  debts  the  property  of  his  principal.'  Stetson  v. 
Gurnetfy  17  La.  166 ;  Hadwin  v.  Fish,  1  La.  Ann.  48-74 ;  Miller 
v.  Schneider  ft  Zuberbier,  19  id.  800 ;  Young  v.  Scott  ft  Cage 
and  Cavaroc,  25  id.  813.  The  act  of  1876  does  not,  as  it  seems 
to  us,  materially  enlarge  this  power,  so  far  as  the  facts  of  this 
case  are  concerned.  It  makes  warehouse  receipts  the  repre- 
sentatives of  property  in  store,  and  provides  for  their  use  to 
borrow  money  on ;  but  the  implication  is  clear  that  their  use  in 
that  way  by  a  factor  for  more  than  the  value  of  his  interest  in 
the  property  would  be  wrongful  and  invalid  against  the  owner. 
This  we  do  not  understand  to  be  disputed  by  the  counsel  for 
the  plaintiff  in  error.  His  claim  is  that  there  was  in  this  case 
no  pledge,  but,  "  as  the  effect  of  the  stipulation  in  the  press 
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receipts,"  "an  absolute  transfer  of  the  legal  title  to  the  insurance 
company  by  parties  in  possession  having  the  absolute  control 
of  the  property,  and  the  security  was  thus  taken  to  enable  the 
insurance  company  to  sell  the  cotton  and  reimburse  themselves 
if  the  debt  was  not  paid."  The  transaction  between  the  par- 
ties was  certainly  not  a  sale,  and  in  the  answer  of  the  com- 
pany it  is  distinctly  stated  that  the  cotton  was  delivered  into 
the  possession  of  the  company  to  be  held  as  security  for  the 
payment  of  the  notes  given  for  the  money  borrowed.  Un- 
doubtedly the  possession  of  the  receipts  was  equivalent  to  the 
possession  of  the  property,  but  the  title  which  the  company 
acquired  was  such  as  grew  out  of  its  contract  with  the  factors. 
That  clearly  was  a  pledge  and  nothing  more.  There  was, 
first,  the  cotton  ;  second,  the  debt  for  the  money  borrowed ;  and, 
third,  the  delivery  of  the  property  into  the  possession  of  the 
creditor,  to  be  held  as  security  for  the  debt.  These  are  all  the 
elements  of  a  pledge,  and  fix  the  rights  of  the  parties.  Aiken 
&  Watt  were  the  pledgors,  but  as  they  were  only  factors  and 
had  no  interest  in  the  property  as  against  Kiger,  the  owner, 
their  pledge  was  wrongful  and  invalid  as  to  him.  The  pledge 
was  by  a  factor  of  the  property  of  his  principal,  in  which  he 
had  no  interest  whatever,  as  security  for  his  own  debt. 

2.  As  to  Boyd  &  Co.  They  were  simply  warehousemen. 
Their  duty  under  the  law  was  not  to  issue  receipts  until  they 
had  the  property  actually  in  store,  and  not  to  deliver  the  prop- 
erty until  the  receipts  were  surrendered  for  cancellation.  They 
did  have  the  property  in  store  when  they  gave  the  receipts, 
and  as  soon  as  it  was  taken  from  them  by  judicial  process  they 
notified  the  insurance  company,  and  upon  that  notice  the  com- 
pany is  now  here  asserting  its  title.  This  is  a  substantial  com- 
pliance with  their  obligation  not  to  deliver  without  a  surrender 
of  the  receipts.  There  is  no  pretence  of  fraud  or  collusion, 
and  we  think  it  would  be  a  surprise  to  warehousemen  to  be 
told,  that  when  they  issued  their  receipts  for  property  in  store 
they  became  not  only  responsible  as  custodians  of  the  property, 
but  guarantors  of  its  title  to  the  assignees  of  .their  receipts. 
Such  a  rule  would  make  it  necessary  for  a  warehouseman, 
before  giving  a  receipt,  not  only  to  ascertain  whether  he  had 
the  property  actually  in  store,  but  whether  the  title  of  the 
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bailor  was  valid  and  unincumbered.  Certainly  this  could  not 
have  been  in  contemplation  when  warehouse  receipts  were 
made  by  statute  negotiable  and  to  some  extent  evidence  of 
ownership.  The  duty  of  the  warehouseman  is  performed  when 
he  gets  the  property  into  his  own  possession  before  he  issues 
the  receipt,  and  transfers  that  possession  when  demanded  to 
the  lawful  holder  of  the  receipt. 

In  this  case  the  liability  of  Boyd  &  Co.  is  just  what  it  would 
have  been  if  the  company  had  put  the  cotton  in  store  and  taken 
a  receipt  to  its  own  order.  The  fact  that  Aiken  &  Watt  origi- 
nally stored  the  property  is  a  matter  of  no  importance  so  far  as 
Boyd  &  Co.  are  concerned.  The  receipt  in  the  hands  of  the 
company  represented  the  cotton  stored  by  Aiken  &  Watt,  and 
gave  the  company  the  same  rights  it  would  have  had  if  the 
cotton,  instead  of  the  receipt,  had  been  handed  over.  The 
company  got  by  the  receipt  such  interest  in  the  cotton  as 
Aiken  &  Watt  could  by  their  pledge  convey,  and  that  is  all 
Boyd  &  Co.  agreed  to  deliver  on  the  return  of  their  receipt. 
Boyd  &  Co.  cannot,  as  against  the  company,  say  they  never 
had  the  cotton,  or  that  they  did  not  promise  to  deliver  it  on 
the  return  of  their  receipt  by  the  lawful  holder.  They  received 
the  actual  possession  of  the  property  from  Aiken  &  Watt,  and 
that  possession  they  agreed  to  deliver  to  the  insurance  com- 
pany when  called  on.  This,  as  has  just  been  seen,  they  have 
in  legal  effect  done,  and  the  rights  of  the  parties  in  this  case 
are  to  be  determined  precisely  as  they  would  be  if  the  com- 
pany had  got  the  cotton  from  Boyd  &  Co.,  on  the  surrender 
of  the  receipts,  and  had  afterwards  been  sued  by  Kiger  for  its 
possession. 

Judgment  affirmed. 
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Wolff  v.  New  Orleans. 

h  As  long  as  a  city  exists,  laws  are  void  which  withdraw  or  restrict  her  taxing 
power  so  as  to  impair  the  obligation  of  her  contracts  made  upon  a  pledge 
expressly  or  impliedly  given  that  it  shall  be  exercised  for  their  fulfilment 
Von  Hoffman  v.  City  of  Quincy  (4  Wall.  535)  cited  on  this  point,  and  approved. 

2.  Although  such  laws  be  enacted,  mandamus,  to  compel  her  to  exercise  that 
power  to  the  extent  she  possessed  it  before  their  passage,  will  lie  at  the 
suit  of  a  party  to  such  a  contract  who  has  no  other  adequate  remedy  to 
enforce  it 

8.  Meriivether  v.  Garrett  (102  U.  S.  472),  distinguished. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Louisiana. 

Mr.  George  S.  Lacey  for  the  plaintiff. 

Mr.  Benjamin  F.  Jonas  and  Mr.  Henry  0.  Miller,  contra. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

In  March,  1876,  the  relator,  Rebecca  W.  Wolff,  recovered  a 
judgment  in  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Louisiana,  against  the  city  of  New  Orleans,  for  the  sum 
of  $13,000.  Execution  was  issued  upon  it  and  returned  unsat- 
isfied. She  thereupon  caused  the  judgment  to  be  registered, 
under  the  act  of  the  legislature  of  the  State  of  1870,  known  as 
Act  No.  5,  of  the  extra  session  of  that  year,  to  the  provisions 
of  which  we  shall  hereafter  refer ;  and  then  called  upon  the 
mayor  and  administrators  of  the  city  to  pay  it  out  of  the  con- 
tingent fund  of  the  corporation,  or,  if  it  could  not  be  paid  in 
that  way,  to  levy  a  special  tax  for  its  payment.  The  authori- 
ties having  failed  to  comply  with  this  request,  she  applied  for  a 
mandamus  to  compel  them  to  pay  it  out  of  that  fund  or  to  levy 
a  tax  for  that  purpose,  setting  forth  in  her  petition  the  recovery 
of  the  judgment,  the  issue  of  execution  thereon,  its  return  un- 
satisfied, and  the  refusal  of  the  city  authorities,  as  stated.  An 
alternative  writ  was  accordingly  issued. 

To  this  writ  the  city  authorities  appeared,  and  filed  an  an- 
swer to  the  petition,  in  which  they  admitted  the  recovery  of 
the  judgment,  the  issue  of  the  execution,  and  its  return  unsat- 
isfied, and  set  up  that  the  judgment  was  recovered  on  bonds  of 


Oct.  1880.]  Wolff  v.  New  Orleans.  859 

the  city  issued  to  the  New  Orleans,  Jackson,  and  Great  North* 
era  Railroad  Company,  under  the  act  of  the  legislature  of  the 
State,  approved  on  the  15th  of  March,  1854 ;  that  no  tax  for 
the  payment  of  the  principal  of  those  bonds  was  directed  to  be 
levied  by  that  act,  or  any  other  act  of  the  State ;  that  there 
was  no  contingent  fund  of  the  city  out  of  which  the  judgment 
could  be  paid ;  and  that  there  were  no  moneys  to  the  credit  of 
the  fund  for  current  expenses,  not  otherwise  appropriated ;  and 
that  for  these  reasons  they  had  not  budgeted  the  judgment  or 
levied  a  tax  for  its  payment,  and  could  not  levy  a  special  tax 
for  that  purpose.  In  an  amended  answer  they  further  set  up 
that  at  the  time  the  bonds,  upon  which  the  judgment  was  re- 
covered, were  issued,  a  general  statute  of  the  State  prohibited 
municipal  corporations  from  incurring  any  debt  or  liability  un- 
less in  the  ordinance  creating  the  same  full  provision  was  made 
for  the  payment  of  the  principal  and  interest ;  and  that  a  special 
statute  prescribing  the  form  of  the  ordinance  by  which  a  par- 
ticular debt  could  be  created,  declared  that  such  ordinance 
should  be  submitted  to  the  legal  voters  of  the  corporation,  and 
that  the  assent  of  the  majority  of  them  should  be  a  condition 
of  its  validity ;  that  the  ordinance  thus  submitted  providing  for 
the  issue  of  the  bonds  contained  no  provision  for  levying  a  tax 
to  pay  the  principal  of  them,  but  contained  another  provision 
deemed  ample  for  that  purpose ;  and  that,  therefore,  it  was  the 
evident  intention  of  the  legislature  that  the  principal  debt 
should  be  thus  paid  and  not  by  means  of  taxation. 

The  relator  demurred  to  the  return  of  the  respondents,  but 
it  would  seem  that  when  the  demurrer  was  called,  the  case  was 
submitted  upon  the  pleadings  and  certain  proofs  which  had 
been  filed.  The  court  decreed  that  the  city  authorities,  exer- 
cising the  discretion  vested  in  them  according  to  section  3  of 
Act  No.  5,  of  the  extra  session  of  1870,  should  appropriate 
from  the  money  set  apart  in  the  budget  or  annual  estimate  for 
contingent  expenses  a  sufficient  sum  of  money  to  pay  the  judg- 
ment ;  but  that  if  no  appropriation  be  made  by  the  common 
council  of  the  city,  the  judgment  should  be  paid  according  to 
its  priority  of  filing  and  registry  in  the  office  of  the  controller, 
from  the  first  money  in  the  next  annual  estimate  set  apart  for 
that  purpose.     The  decree  was  accompanied  by  a  provision  that 
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nothing  therein  should  require  the  common  council  to  assess  or 
levy  any  tax  upon  the  city  for  the  payment  of  the  judgment, 
until  the  legislature  of  the  State  should  authorize  the  same, 
thus  assuming  that  existing  legislation  did  not  permit  any  such 
tax.  To  reverse  this  decree  the  relator  has  brought  the  case  to 
this  court. 

The  act  which  authorized  the  issue  of  the  bonds,  upon  which 
the  relator  recovered  judgment,  provided  that  the  railroad  com- 
pany should  issue  to  the  city  certificates  of  stock  equal  in 
amount  to  the  bonds  received,  and  declared  that  the  stock 
should  remain  "forever  pledged  for  the  redemption  of  said 
bonds."  It  made  no  other  provision  for  the  ultimate  payment 
of  the  principal,  but  provided  that  a  special  tax  should  be  lev- 
ied each  year  to  pay  the  annual  interest.  It  is  contended  that 
only  to  the  stock  thus  pledged  and  the  income  from  it  were  the 
bondholders  to  look  for  the  payment  of  the  principal.  The 
same  position  was  urged  in  United  States  v.  New  Orleans,  on 
the  application  by  the  relator  in  that  case  for  a  mandamus  to 
compel  the  city  authorities  to  levy  a  tax  to  pay  judgments  re- 
covered upon  similar  bonds,  and  was  adjudged  to  be  untenable. 
98  U.  S.  381.  The  court  held  that  the  indebtedness  of  the 
city  was  conclusively  established  by  the  judgments  recovered 
against  it,  and  that  their  payment  was  not  restricted  to  any 
species  of  property  or  revenues,  or  subject  to  any  conditions. 
If  there  were  any  limitations  upon  the  means  by  which  pay- 
ment of  the  bonds  was  to  be  had,  they  should  have  been 
insisted  upon  when  the  suits  were  pending,  and  have  been  con- 
tinued in  the  judgments.  The  fact  that  no  such  limitations 
were  there  found  was  conclusive  that  none  existed. 

The  court  also  held  that  if  the  question  were  an  open  one  its 
conclusion  would  be  the  same ;  that  the  declaration  of  the  act, 
that  the  stock  which  the  city  was  to  receive  from  the  railroad 
company  should  remain  u  forever  pledged  for  the  redemption  of 
said  bQnds,"  only  created  a  statutory  pledge  by  way  of  collat- 
eral security  for  their  payment,  and  did  not  release  the  city 
from  its  primary  liability;  and  that  the  bondholder  was  not 
bound  to  look  to  that  security,  but  could  proceed  directly  against 
the  city  without  regard  to  it. 

The  court  further  held  that  the  statutes  of  the  State  restrain- 
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ing  municipal  corporations  from  creating  any  indebtedness, 
without  providing  at  the  same  time  for  the  payment  of  the  prin- 
cipal and  interest,  were  not  limitations  upon  the  power  of  the 
legislature  to  authorize  the  creation  of  debts  by  such  corpora- 
tions upon  other  conditions ;  and  though  as  a  general  rule  it 
was  deemed  expedient  to  prohibit  cities  from  incurring  debts  on 
their  own  motion,  without  making  provision  for  their  payment, 
it  did  not  follow  that  the  legislature  might  not  authorize  the 
incurring  of  a  particular  obligation  without  such  provision  ;  and, 
in  the  instance  mentioned,  the  statute  prescribed  the  details 
of  the  ordinance  to  be  passed  by  the  city  in  execution  of  the 
authority  conferred. 

The  views  thus  expressed  dispose  of  the  objections  to  the 
mandamus  in  this  case,  founded  upon  what  is  contained  in  the 
railroad  act  as  well  as  what  is  omitted  from  it.  Nothing  new 
has  been  presented  to  our  consideration  to  lead  us  to  doubt  the 
correctness  of  our  conclusions.  There  is  no  occasion,  there- 
fore, to  repeat  the  reasons  upon  which  they  were  founded. 

But  counsel  also  urge  in  their  argument  against  the  granting 
of  the  mandamus,  that  the  power  of  a  city  to  levy  a  tax  upon 
property  for  all  purposes,  judgments  included,  is  limited  by 
acts  of  the  legislature  to  one  dollar  and  fifty  cents  on  every  one 
hundred  dollars  of  valuation,  and  that  the  amount  thus  raised 
is  insufficient  to  meet  the  current  expenses  of  the  city  and  pay 
previous  judgments  of  other  parties.  They  repeat  the  aver- 
ments of  the  answer,  that  there  was  no  contingent  fund  of  the 
city  out  of  which  the  judgment  of  the  relator  could  be  paid, 
nor  moneys  to  the  credit  of  the  fund  for  current  expenses  not 
otherwise  appropriated.  They  cite  the  charter  of  1870,  which 
requires  a  budget  to  be  made  in  December  of  each  year,  exhib- 
iting the  various  items  of  liability  and  expenditure  for  the  en- 
suing year,  and  the  act  of  March  6, 1876,  which  limits  the  right 
of  taxation  upon  property  by  the  city  to  one  dollar  and  fifty 
cents  on  every  one  hundred  dollars  of  its  assessed  value. ,  They 
also  insist  that  the  conditions  on  which  judgments  against  the 
city  are  to  be  paid  are  prescribed  in  Act  No.  5  of  the  extra  ses- 
sion of  1870. 

This  last  act  provides  that  no  writ  of  execution  or  fieri  facias 
shall  issue  from  any  of  the  courts  of  the  State  to  enforce  the 
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payment  of  any  judgment  for  money  against  the  city  of  New 
Orleans ;  but  that  such  judgment,  when  the  same  shall  have 
become  executory,  shall  have  the  effect  of  fixing  the  amount  of 
the  plaintiff's  demand,  and  that  he  may  cause  a  certified  copy 
of  it,  with  his  petition  and  the  defendant's  answer,  and  the 
clerk's  certificate  that  it  has  become  executory,  to  be  filed  in 
the  office  of  the  controller  of  the  city,  and  that  thereupon  it 
shall  be  the  duty  of  the  controller  or  auditing  officer  to  cause 
the  same  to  be  registered  and  to  issue  a  warrant  upon  the  treas- 
urer or  disbursing  officer  of  the  corporation  for  the  amount, 
without  any  special  appropriation  of  money  therefor,  "pr<h 
vided  always  that  there  be  sufficient  money  in  the  treasury  to 
pay  such  judgment,  specially  designated  and  set  apart  for  that 
purpose  in  the  annual  budget  or  detailed  statement  of  items  of 
liability  and  expenditure  required  to  be  made  "  by  sect.  124  of 
the  act  of  March  20,  1856,  amending  the  city  charter,  or  by 
subsequent  legislation. 

The  act  further  provides  that  in  case  the  amount  designated 
in  the  annual  budget  for  the  payment  of  judgments  against  the 
city  shall  have  been  exhausted,  the  "  common  council  shall  have 
power,  if  they  deem  it  proper,  to  appropriate  from  the  money 
set  apart  in  the  budget  or  annual  estimate  for  contingent  ex- 
penses, a  sufficient  sum  of  money  to  pay  said  judgment  or 
judgments,  but  if  no  such  appropriation  be  made  by  the  com- 
mon council,  then  all  judgments  shall  be  paid,  in  the  order 
in  which  they  shall  be  filed  and  registered  in  the  office  of 
controller,  from  the  first  money  next  annually  set  apart  far  that 
purpose" 

The  respondents  contend  that,  under  these  provisions,  no 
judgment  creditor  can  claim  that  his  judgment  shall  be  paid 
absolutely,  for  its  payment  is  made  to  depend  upon  the  condi- 
tions stated ;  or  insist  upon  an  appropriation  in  the  budget  for 
any  fixed  sum,  for  this  is  controlled  by  the  limit  of  taxation 
and  the  amount  of  necessary  expenditures  to  sustain  the  govern- 
ment of  the  city.  The  amount  for  judgments  to  be  provided 
annually,  they  say,  is  to  be  fixed  by  the  discretion  of  the  com- 
mon council  in  framing  the  budget ;  and  this  discretion  is  to  be 
guided  by  the  limit  of  taxation  for  all  purposes,  and  the  amount 
required  for  police,  lights,  paving  streets,  public  schools,  and 
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other  necessary  expenses  of  the  city.  These  expenditures  have 
heretofore  exhausted,  and,  if  the  limit  of  taxation  prescribed 
by  the  act  of  March  6,  1876,  be  enforced,  will  hereafter  con- 
tinue to  exhaust,  nearly  all  the  funds  raised.  The  balance  re- 
maining is,  and,  with  that  limit  of  taxation,  always  will  be, 
insufficient  to  pay  any  considerable  portion  of  the  earliest 
judgments  against  the  city.  So  the  relator  must  wait  for 
an  indefinite  period,  —  perhaps  until  the  statute  has  barred 
her  claim,  —  and  take  the  uncertain  chance  of  obtaining  from 
the  city  in  the  distant  future  any  portion  of  the  sum  due  to 
her. 

The  act  of  March  6,  1876,  giving  effect  to  what  is  known  as 
the  "premium  bond  plan ,"  does  not  hold  out  to  the  bondholder 
the  delusive  hope  of  payment  in  the  distant  future,  which  flit- 
ters around  Act  No.  5  of  1870 ;  it  cuts  him  off  absolutely,  unless 
he  will  accept  the  conditions  of  the  proposed  plan.  It  recites 
in  its  preamble  that  the  total  debt  of  the  city,  bonded  and  float- 
ing, exceeds  $23,000,000 ;  that  the  taxable  property  of  the  city 
has  become  so  reduced  in  value  as  to  require  a  tax  at  the  rate 
of  at  least  five  per  cent  per  annum  to  liquidate  the  debt ;  that 
a  tax  so  exorbitant  will  render  its  collection  impossible ;  that 
the  continuation  of  a  tax  beyond  the  ability  of  the  property  to 
pay  would  lead  to  a  further  destruction  of  the  assessable  prop- 
erty of  the  city  and  to  ultimate  bankruptcy ;  and  that  the  city 
has  adopted  a  plan  for  the  liquidation  of  its  indebtedness,  look- 
ing to  the  payment  of  its  creditors  in  full,  "  obtaining  thereby 
the  indulgence  necessary  for  the  public  well-being  and  the 
maintenance  of  the  public  honor." 

The  plan  proposed  was  an  exchange  of  outstanding  bonds  for 
premium  bonds ;  the  latter  to  be  of  the  denomination  of  twenty 
dollars  each,  bearing  five  per  cent  interest  from  Sept.  1,  1875, 
payable  at  no  designated  period,  the  interest  and  principal  to 
be  paid  at  the  same  time  and  not  separately,  and  the  maturity 
of  the  bonds  —  principal  and  interest  —  to  be  determined  by 
chance  in  the  drawing  of  a  lottery.  One  million  of  these  bonds 
is  to  be  divided  into  ten  thousand  series  of  one  hundred  bonds 
each.  The  ten  thousand  series  are  to  be  placed  in  a  wheel,  and, 
in  April  and  October  of  each  year,  as  many  series  are  to  be 
drawn  as  are  to  be  redeemed,  according  to  a  certain  schedule 
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adopted.  The  bonds  composing  the  series  thus  drawn  are  to 
be  entered  for  payment  three  months  thereafter,  principal  and 
interest,  and  are  to  be  receivable  for  all  taxes,  licenses,  and 
other  obligations  of  the  city.  At  the  expiration  of  the  three 
months  the  bond  numbers  of  the  drawn  series  are  to  be  placed 
in  a  wheel  and  1,176  prizes,  amounting  to  $50,000,  are  to  be 
drawn  and  distributed.  Under  this  plan  the  city  is  released 
from  payment  of  the  principal  or  interest  of  its  debt,  except 
such  portion  as  may  be  drawn  from  the  lottery  each  year.  As 
justly  observed  by  counsel  in  one  of  the  cases  before  us,  under 
this  arrangement,  whether  a  creditor  will  be  paid  in  one  or  in 
fifty  years,  will  depend  upon  the  turn  of  a  wheel  and  the  draw- 
ing of  a  lucky  number.  Of  course  this  plan  disregards  all  the 
terms  upon  which  the  outstanding  bonds  of  the  city  —  and, 
among  others,  those  held  by  the  relator  —  were  issued,  and 
postpones  indefinitely  the  payment  of  both  their  principal 
and  interest.  To  induce  its  adoption  by  the  city's  creditors, 
the  act,  in  its  seventh  section,  provides  that  no  tax  for  the  pay- 
ment of  the  principal  or  interest  of  other  than  the  premium 
bonds  shall  thereafter  be  levied ;  repeals  all  laws  requiring  or 
authorizing  the  city  to  pay  any  such  tax,  and  declares  that  it 
shall  be  incompetent  for  any  court  to  issue  a  mandamus  to  the 
officers  of  the  city  to  levy  and  collect  any  interest  tax  other 
than  on  the  premium  bonds. 

For  the  interest  on  the  premium  bonds  and  other  purposes 
of  the  city,  the  act  provides  that  a  tax  of  only  one  and  one-half 
per  cent  per  annum  shall  be  levied ;  and  this  limitation  of  the 
taxable  power  of  the  corporation  is  "  declared  to  be  a  contract 
not  only  with  the  holder  of  said  premium  bonds,  but  also  with 
all  residents  and  taxpayers  of  said  city,  so  as  to  authorize  any 
holder  of  said  premium  bonds  to  legally  object  to  any  rate  of 
taxation  in  excess  of  the  rate  herein  limited." 

It  is  plain  that  if  the  provisions  of  thi&  act  can  be  sustained 
as  a  valid  exercise  of  legislative  power,  the  judgment  of  the  re* 
lator  is  practically  annulled  or  rendered  so  uncertain  of  pay- 
ment as  to  be  of  little  value. 

When  the  bonds  were  issued,  upon  which  the  judgment  was 
recovered,  the  city  was  by  its  charter  invested  with  •*  all  the 
powers,  rights,  privileges,  and  immunities  incident  to  a  munici- 
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pal  corporation  and  necessary  for  the  proper  government  of  the 
same ; "  and  it  could  have  provided  the  means,  by  taxation,  for 
their  payment  when  they  became  due.  As  we  said  in  the  case 
already  cited,  "the  power  of  taxation  is  an  incident  to  such  a 
corporation,  and  may  be  exercised  for  all  the  purposes  author- 
ized by  its  charter  or  subsequent  legislation.  Whatever  the 
legislature  empowers  the  corporation  to  do  is  presumably  for 
its  benefit,  and  may,  in  '  the  proper  government  of  the  same, 
be  done."  Besides  the  power  thus  existing  at  the  time  the 
bonds  were  issued,  the  act  providing  for  their  issue  directed,  as 
already  stated,  a  special  tax  to  be  levied  each  year  to  meet  the 
annual  interest  on  them.  Such  being  the  case,  the  question  is, 
whether  the  city  has  been  divested  of  its  power  by  the  act  of 
1876,  which  we  have  mentioned. 

The  argument  in  support  of  the  act  is  substantially  this: 
that  the  taxing  power  belongs  exclusively  to  the  legislative 
department  of  the  government,  and  when  delegated  to  a 
municipal  corporation  may,  equally  with  other  powers  of  the 
corporation,  be  revoked  or  restricted  at  the  pleasure  of  the 
legislature. 

It  is  true  that  the  power  of  taxation  belongs  exclusively  to 
the  legislative  department,  and  that  the  legislature  may  at  any 
time  restrict  or  revoke  at  its  pleasure  any  of  the  powers  of  a 
municipal  corporation,  including,  among  others,  that  of  taxa- 
tion, subject,  however,  to  this  qualification,  which  attends  all 
State  legislation,  that  its  action  in  that  respect  shall  not  con- 
flict with  the  prohibitions  of  the  Constitution  of  the  United 
States,  and,  among  other  things,  shall  not  operate  directly  upon 
contracts  of  the  corporation,  so  as  to  impair  their  obligation  by 
abrogating  or  lessening  the  means  of  their  enforcement.  Leg- 
islation producing  this  latter  result,  not  indirectly  as  a  conse- 
quence of  legitimate  measures  taken,  as  will  sometimes  happen, 
but  directly  by  operating  upon  those  means,  is  prohibited  by 
the  Constitution,  and  must  be  disregarded  —  treated  as  if  never 
enacted  —  by  all  courts  recognizing  the  Constitution  as  the 
paramount  law  of  the  land.  This  doctrine  has  been  repeatedly 
asserted  by  this  court  when  attempts  have  been  made  to  limit 
the  power  of  taxation  of  a  municipal  body,  upon  the  faith  of 
which  contracts  have  been  made,  and  by  means  of  which  alone 
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they  could  be  performed.  So  long  as  the  corporation  continues 
in  existence,  the  court  has  said  that  the  control  of  the  legisla-  3 

ture  over  the  power  of  taxation  delegated  to  it  is  restrained  to  '[ 

cases  where  such  control  does  not  impair  the  obligation  of 
contracts  made  upon  a  pledge,  expressly  or  impliedly  given, 
that  the  power  should  be  exercised  for  their  fulfilment.  How- 
ever great  the  control  of  the  legislature  over  the  corporation 
while  it  is  in  existence,  it  must  be  exercised  in  subordi- 
nation to  the  principle  which  secures  the  inviolability  of  con- 
tracts. 

The  case  of  Von  Hoffman  v.   City  of  Quincy,  reported  in  ! 

4th  Wallace,  is  a  leading  one  on  this  subject.  There  the  legis- 
lature of  Illinois  had  in  1851,  1853,  and  1857  passed  acts  au- 
thorizing that  city  to  subscribe  for  stock  of  certain  railroad 
companies,  and  in  payment  thereof  to  issue  its  bonds  with  cou- 
pons for  interest  annexed.  Those  acts  authorized  the  city  to 
levy  a  special  annual  tax  upon  the  property  therein,  real  and 
personal,  to  pay  the  annual  interest  upon  the  bonds,  and  re- 
quired  that  the  tax  when  collected  should  be  set  aside  as  a 
special  fund  for  that  purpose.  The  city  failed  to  pay  the  cou- 
pons held  by  the  relator  for  a  long  time  after  they  became  due, 
and  refused  to  levy  the  tax  necessary  for  that  purpose.  The 
relator  thereupon  sued  the  city  and  recovered  judgment.  Ex- 
ecution issued  thereon  being  returned  unsatisfied,  he  applied  to 
the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Illinois  for  a  mandamus  to  compel  the  authorities  of 
the  city  to  apply  to  the  payment  of  the  judgment  any  unappro- 
priated funds  they  had,  or,  if  they  had  no  such  funds,  to  levy  a 
tax  under  the  acts  mentioned  sufficient  for  that  purpose.  The 
court  issued  an  alternative  writ,  to  which  the  city  authorities 
answered  setting  up  an  act  of  the  legislature  of  the  State,  of 
November,  1863,  authorizing  the  city  council  to  levy  a  tax  for 
certain  special  purposes,  such  as  lighting  the  streets  and  erect- 
ing buildings  for  schools,  and  also  a  tax  on  all  real  and  personal 
property  to  pay  the  debts  and  meet  the  general  expenses  of  the 
city  not  exceeding  fifty  cents  on  each  one  hundred  dollars  of 
the  annual  assessed  value  thereof,  and  repealing  all  other  laws 
touching  taxes  except  such  as  related  to  their  collection,  or  to 
streets,  alleys,  and  licenses.     And  they  alleged  that  the  full 
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amount  of  taxes  thus  authorized  was  in  process  of  collection ; 
that  the  power  of  the  city  in  that  respect  was  exhausted ;  and 
that  the  fifty  cents  on  the  one  hundred  dollars  when  collected 
would  not  be  sufficient  to  pay  the  annual  expenses  for  the  year 
1864,  and  the  debts  of  the  city.  The  relator  demurred  to  the 
answer,  and  judgment  was  given  against  him ;  but  the  case 
being  brought  to  this  court,  the  judgment  was  reversed.  In 
delivering  the  unanimous  opinion  of  the  court,  Mr.  Justice 
Swayne  said :  — 

"  It  is  well  settled  that  a  State  may  disable  itself  by  contract 
from  exercising  its  taxing  power  in  particular  cases.  It  is 
equally  clear  that  where  a  State  has  authorized  a  municipal 
corporation  to  contract,  and  to  exercise  the  power  of  local  tax- 
ation to  the  extent  necessary  to  meet  its  engagements,  the 
power  thus  given  cannot  be  withdrawn  until  the  contract  is 
satisfied.  The  State,  and  the  corporation,  in  such  cases,  are 
equally  bound.  The  power  given  becomes  a  trust  which  the 
donor  cannot  annul,  and  which  the  donee  is  bound  to  execute ; 
and  neither  the  State  nfor  the  corporation  can  any  more  impair 
the  obligation  of  the  contract  in  this  way  than  in  any  other. 
The  laws  requiring  taxes  to  the  requisite  amount  to  be  col- 
lected, in  force  when  the  bonds  were  issued,  are  still  m  force 
for  all  the  purposes  of  this  case.  The  act  of  1863  is,  so  far  as 
it  affects  these  bonds,  a  nullity.  It  is  the  duty  of  the  city  to 
impose  and  collect  the  taxes  in  all  respects  as  if  that  act  had 
not  been  passed.  A  different  result  would  leave  nothing  of  the 
contract,  but  an  abstract  right,  —  of  no  practical  value,  —  and 
render  the  protection  of  the  Constitution  a  shadow  and  a  delu- 
sion."   4  Wall.  535,  554. 

The  prohibition  of  the  Constitution  against  the  passage  of 
laws  impairing  the  obligation  of  contracts  applies  to  the  con- 
tracts of  the  State,  and  to  those  of  its  agents  acting  under  its 
authority,  as  well  as  to  contracts  between  individuals.  And 
that  obligation  is  impaired,  in  the  sense  of  the  Constitution, 
when  the  means  by  which  a  contract  at  the  time  of  its  execu- 
tion could  be  enforced,  that  is,  by  which  the  parties  could  be 
obliged  to  perform  it,  are  rendered  less  efficacious  by  legislation 
operating  directly  upon  those  means.  As  observed  by  the 
court  in  the  case  cited,  "  without  the  remedy  the  contract  may 
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indeed,  in  the  sense  of  the  law,  be  said  not  to  exist,  and  its 
obligation  to  fall  within  the  class  of  those  moral  and  social 
duties  which  depend  for  their  fulfilment  wholly  upon  the  will 
of  the  individual.  The  ideas  of  validity  and  remedy  are  in- 
separable, and  both  are  parts  of  the  obligation  which  is 
guaranteed  by  the  Constitution.  The  obligation  of  a  con- 
tract 'is  the  law  which  binds  the  parties  to  perform  their 
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agreement. 

The  restraint  upon  the  legislature,  to  the  extent  mentioned, 
by  the  contract  clause  of  the  Constitution,  against  revoking  or 
limiting  the  power  of  taxation  delegated  by  it  to  municipal 
bodies  as  the  means  of  carrying  out  the  purposes  of  their  in- 
corporation or  purposes  designed  for  their  benefit,  is  a  different 
matter  from  that  of  exempting  property  from  taxation ;  and 
even  in  the  latter  case  it  has  been  adjudged  in  repeated 
instances  that  one  legislature  can  bind  its  successors.  The 
restraint  in  no  respect  impairs  the  taxing  power  of  the  existing 
legislature  or  of  its  successors,  or  removes  any  property  from 
its  reach. 

These  views  are  not  inconsistent  with  the  doctrine  declared 
by  the  decision  of  the  court  in  the  recent  case  of  Meriwether  v. 
Garrett,  102  U.  S.  472.  There  the  charter  of  the  city  of 
Memphis  had  been  repealed,  and  the  State  had  taken  the  con- 
trol and  custody  of  her  public  property,  and  assumed  the  col- 
lection of  the  taxes  previously  levied,  and  their  application  to 
the  payment  of  her  indebtedness.  The  city  with  all  her  offi- 
cers having  thus  gone  out  of  existence,  there  was  no  organiza- 
tion left  —  no  machinery  —  upon  which  the  courts  could  act  by 
mandamus  for  the  enforcement  of  her  obligations  to  creditors. 
The  question  considered,  therefore,  was  whether  the  taxes 
levied  before  the  repeal  of  the  charter,  but  not  paid,  were 
assets  which  the  court  could  collect  through  a  receiver  and 
apply  upon  judgments  against  the  city. 

Here,  the  municipal  body  that  created  the  obligations  upon 
which  the  judgment  of  the  relator  was  recovered,  existing  with 
her  organization  complete,  having  officers  for  the  assessment 
and  collection  of  taxes,  there  are  parties  upon  whom  the  courts 
can  act.  The  courts,  therefore,  treating  as  invalid  and  void 
the  legislation  abrogating  or  restricting  the  power  of  taxation 
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delegated  to  the  municipality,  upon  the  faith  of  which  contracts 
were  made  with  her,  and  upon  the  continuance  of  which  alone 
they  can  be  enforced,  can  proceed  and  by  mandamus  compel, 
at  the  instance  of  parties  interested,  the  exercise  of  that  power 
as  if  no  such  legislation  had  ever  been  attempted.  And  that 
the  relator  seeks  to  have  done  here. 

Following  the  doctrine  of  Von  Hoffman  v.  City  of  Quincy^ 
we  are  of  opinion  that  the  act  of  March  6,  1876,  the  provisions 
of  which  we  have  stated,  is  invalid  so  far  as  it  limits  the  power 
which  the  city  possessed,  when  the  bonds  upon  which  the  re- 
lator has  recovered  judgment  were  issued,  to  levy  a  tax  for 
their  payment.  In  thus  limiting  the  power  without  providing 
other  adequate  means  of  payment  of  the  bonds,  the  legislature 
has  impaired  the  obligation  of  the  contract  between  her  and 
the  city. 

The  judgment  of  the  court  below  must,  therefore,  be  re- 
versed, and  the  cause  remanded  with  directions  to  issue  the 
writ  as  prayed  in  the  petition  of  the  relator ;  and  it  is 

So  ordered. 

Mr.  Justice  Harlan.  I  concur  in  the  opinion  just  deliv- 
ered, except  the  paragraph  in  which  reference  is  made  to  Meri- 
wether v.  Grarrett,  102  U.  S.  472.  The  present  case  does  not 
require  us  to  determine  any  question  as  to  the  effect  which  the 
repeal  of  a  municipal  charter  may  have  upon  the  rights  of 
existing  creditors.  Nor  do  I  wish  to  be  understood  as  assent- 
ing to  the  correctness  of  the  statement  in  the  opinion  as  to 
what  was  involved  and  decided  in  Meriwether  v.  Garrett, 
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1.  The  adoption  of  the  fifteenth  Amendment  rendered  inoperative  a  provision 

in  the  then  existing  Constitution  of  a  State,  whereby  the  right  of  suffrage 
was  limited  to  the  white  race. 

2.  Therefore,  a  statute  confining  the  selection  of  jurors  to  persons  possessing  the 

qualifications  of  electors  is  enlarged  in  its  operation  so  as  to  embrace  all 
those  who,  by  the  Constitution  of  the  State,  as  modified  by  that  amendment, 
are  entitled  to  vote. 

8.  The  presumption  should  be  indulged,  in  the  first  instance,  that  the  State  rec- 
ognizes as  binding  on  all  her  citizens  and  every  department  of  her  gov- 
ernment an  amendment  to  the  Constitution  of  the  United  States,  from 
the  time  of  its  adoption,  and  her  duty  to  enforce  it,  within  her  limits, 
without  reference  to  any  inconsistent  provisions  in  her  own  Constitution 
or  statutes. 

4  In  this  case,  that  presumption  is  strengthened  and  becomes  conclusive,  not 
only  by  the  direct  adjudication  of  the  highest  court  of  the  State  of  Dela- 
ware that  her  Constitution  had  been  modified  by  force  of  the  amendments 
to  the  Constitution  of  the  United  States,  but  by  the  entire  absence  of  any 
statutory  enactment,  since  their  adoption,  indicating  that  she  does  not  rec- 
ognize, in  the  fullest  legal  sense,  their  effect  upon  her  Constitution  and  laws. 
*  Where,  therefore,  a  negro,  indicted  in  one  of  her  courts  for  a  felony,  pre- 
sented a  petition  alleging  that  persons  of  African  descent  were,  by  reason 
of  their  race  and  color,  excluded  by  those  laws  from  service  on  juries,  and 
praying  that  the  prosecution  against  him  be  removed  to  the  Circuit  Court 
of  the  United  States,  —  Held,  that  the  prayer  of  the  petition  was  properly 
denied. 

6  Had  the  State,  since  the  adoption  of  the  Fourteenth  Amendment,  enacted  any 
statute  in  conflict  with  its  provisions,  or  had  her  judicial  tribunals  repudi- 
ated it  as  a.  part  of  the  supreme  law  of  the  land,  or  declared  that  the  acts 
passed  to  enforce  it  were  inoperative  and  void,  there  would  have  been  just 
ground  to  hold  that  the  case  was  one  embraced  by  sect.  641  of  the  Revised 
Statutes,  and,  therefore,  removable  into  the  Circuit  Court. 

6.  The  exclusion,  because  of  their  race  and  color,  of  citizens  of  African  descent 

from  the  grand  jury  that  found,  and  from  the  petit  jury  that  was  sum- 
moned to  try,  the  indictment,  if  made  by  the  jury  commissioners,  without 
authority  derived  from  the  Constitution  and  laws  of  the  State,  was  a  viola- 
tion of  the  prisoner's  rights,  under  the  Constitution  and  laws  of  the  United 
States,  which  the  trial  court  was  bound  to  redress ;  and  the  reinedv  for  any 
failure  in  that  respect  is  ultimately  in  this  court  upon  writ  oi  error. 

7.  Upon  the  showing  made  by  the  prisoner,  the  motions  to  quash  the  indictment 

and  the  panels  of  jurors  should  have  been  sustained. 

8.  The  court  reaffirms  the  doctrines  announced  in  Sirauder  v.  West  Virginia  (100 

U.  S.  303),  Virginia  v.  Rives  (id.  315),  and  Ex  parte  Virginia  (id.  339). 

Error  to  the  Court  of  Oyer  and  Terminer  of  New  Castle 
County,  State  of  Delaware* 
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The  plaintiff  in  error,  a  citizen  of  African  descent,  was,  on 
May  11,  1880,  indicted  in  the  Court  of  General  Sessions  of  the 
Peace  and  Jail  Delivery  of  New  Castle  County,  Delaware,  for 
the  crime  of  rape,  —  an  offence  punishable,  under  the  laws  of 
that  State,  with  death.  The  indictment  was,  by  a  writ  of  cer- 
tiorari^ removed  for  trial  into  the  Court  of  Oyer  and  Terminer 
for  the  same  county,  the  highest  judicial  tribunal  of  Delaware 
in  which  the  decision  of  such  a  case  could  be  had.  In  the  lat- 
ter court,  the  accused,  by  counsel  specially  assigned  for  his  de- 
fence, filed  the  following  petition :  — 

w  In  the  Court  of  Oyer  and  Terminer  of  the  State  of  Delaware,  sit- 
ting in  and  for  New  Castle  County.     May  Term,  a.d.  1880. 

*Thb  State  of  Delaware} 

v.  V 

William  Neal.  } 

"  Indictment  for  Rape,  certified  from  the  Court  of  General  Sessions 

for  said  County. 

44  To  the  Honorable  Court  of  Oyer  and  Terminer  of  the  State  of 
Delaware,  sitting  in  and  for  New  Castle  County. 

"  The  petition  of  William  Neal  respectfully  represents  that  your 
petitioner  is  the  defendant  in  the  above-entitled  indictment  for  the 
crime  of  rape  alleged  to  have  been  committed  on  one  Margaret  E. 
Gosser ;  that  said  indictment  was  found  in  the  Court  of  General  Ses- 
sions of  the  Peace  and  Jail  Delivery  for  said  county,  by  the  grand 
inquest  of  said  county,  on  the  eleventh  day  of  May  instant,  and 
has  since  been  duly  certified  into  the  Court  of  Oyer  and  Terminer 
for  said  county. 

"  That  your  petitioner  is  a  citizen  of  the  United  States  and  of  the 
State  of  Delaware,  of  African  race  and  descent,  and  black  in  color; 
that,  by  the  statutes  of  the  State,  all  persons  qualified  to  vote  at 
the  general  election  are  liable  to  serve  as  jurors,  except  public  offi- 
cers of  the  said  State  or  of  the  United  States,  counsellors  and 
attorneys  at  law,  ordained  ministers  of  the  gospel,  officers  of  col- 
leges and  teachers  in  public  schools,  practising  physicians,  surgeons 
regularly  licensed,  cashiers  of  incorporated  banks,  and  all  persons 
who  are  more  than  seventy  years  of  age. 

"  That  by  the  Constitution  of  the  State,  the  right  of  an  elector  is 
enjoyed  only  by  male  citizens  above  the  age  of  twenty-one  years, 
who  are  also  free  white  persons,  and  is  not  enjoyed  by  virtue  of  the 
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provisions  of  that  Constitution,  by  persons  otherwise  qualified,  who 
are  not  white  persons. 

"That  the  Levy  Court  of  New  Castle  County  are  required  by  the 
law  of  the  State,  at  its  annual  session  in  March,  to  select  from  the 
list  of  taxable  citizens  of  each  county  the  names  of  one  hundred 
sober  and  judicious  persons  to  serve,  if  summoned,  as  grand  jurors 
at  the  several  courts  to  be  holden  in  that  year ;  and  also  the  names 
of  one  hundred  and  fitly  other  sober  and  judicious  persons  to  serve, 
if  summoned,  as  petit  jurors  in  said  courts ;  that  said  Levy  Court  for 
said  county,  at  their  annual  session  in  March  last,  in  selecting  per- 
sons to  serve  as  grand  jurors  and  petit  jurors  as  aforesaid,  if  sum- 
moned, for  the  courts  aforesaid,  including  both  the  Court  of  General 
Sessions  and  the  Court  of  Oyer  and  Terminer,  as  aforesaid,  selected 
no  persons  of  color,  or  African  race,  to  serve  as  such  jurors  as  afore- 
said ;  but,  on  the  contrary  thereof,  did  exclude  all  colored  persons 
and  persons  of  African  race,  because  of  their  race  and  color,  from 
those  selected  as  aforesaid  to  serve  as  and  be  drawn  for  jurors  as 
aforesaid ;  that  the  prothonotary  and  clerk  of  the  peace  for  said 
countv  drew  from  the  lists  of  those  so  selected  as  aforesaid  to  serve 
as  grand  jurors  the  grand  jurors  by  whom  the  said  indictment  against 
your  petitioner  was  found,  and  also  drew  from  the  list  of  those  se- 
lected as  aforesaid  to  serve  as  petit  jurors  the  petit  jurors  by  whom 
your  petitioner  is  to  be  tried  for  his  life  under  said  indictment,  and 
that  from  both  the  grand  jury  aforesaid  and  from  the  said  petit  jury 
all  persons  otherwise  qualified  by  law  to  serve  as  jurors  as  aforesaid 
who  were  persons  of  color  and  of  African  race,  were  excluded  as 
aforesaid,  because  of  their  race  and  color,  from  serving  thereon  as 
jurors,  and  that  said  grand  and  petit  juries  were  drawn  from  and 
composed  of  exclusively  white  persons,  and  that,  in  fact,  persons  of 
color  and  of  African  race,  though  otherwise  qualified,  have  always 
in  said  county  and  State  been  excluded  from  serving  on  juries  be- 
cause of  their  race  and  color ;  that  by  reason  of  the  exclusion  as 
aforesaid  from  said  grand  and  petit  juries  in  said  courts  of  all  per- 
sons of  color  and  African  race,  because  of  their  race  and  color, 
though  otherwise  qualified  to  serve  as  jurors,  your  petitioner,  in  the 
finding  of  said  indictment,  has  been,  and  in  the  trial  thereof  will  be, 
denied  the  equal  protection  of  the  laws ;  and  will  not  have  the  full 
and  equal  benefit  of  all  laws  and  proceedings  in  the  State  of  Dela- 
ware for  the  security  of  his  person  in  the  trial  of  said  indictment  as 
is  enjoyed  by  white  persons. 

"  That  by  reason  of  the  exclusion  as  aforesaid  of  all  persons  of 
color  an  J  African  race  from  said  grand  and  petit  juries  in  said  courts, 
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and  by  reason  of  the  Constitution  and  laws  of  Delaware  in  respect 
to  the  qualifications  of  jurors  excluding  from  said  grand  and  petit 
jury  all  colored  persons  of  African  race,  your  petitioner  is  denied, 
and  cannot  enforce  in  the  judicial  tribunals  of  the  State,  a  right 
secured  to  him  by  the  law  of  the  United  States  providing  for  the 
equal  civil  rights  of  citizens  of  the  United  States,  to  wit,  the  rights 
under  the  fourteenth  article  of  the  amendments  to  the  Constitution 
of  the  United  States  to  the  equal  protection  of  the  laws;  and  to  the 
right  under  said  amendment  and  the  acts  of  Congress  in  the  enforce- 
ment thereof  to  a  trial  under  said  indictment  for  his  life  by  a  jury 
from  which  the  State  of  Delaware  has  not  excluded  all  persons  of 
his  own  race  and  color  because  of  their  race  and  color. 

"Your  petitioner  therefore  prays  this  honorable  court  that  the 
said  indictment  and  its  prosecution  be  removed  into  the  Circuit 
Court  of  the  United  States  for  the  District  of  Delaware  for  trial  at 
the  next  ensuing  term  of  said  Circuit  Court. 

44  And  your  petitioner  will  ever.  pray. 

his 

44  William  -[-  Neal. 

mark. 

• 

44  Sworn  to  and  subscribed  by  the  said  William  Neal,  the  thir- 
teenth day  of  May,  aj>.  1880,  before  me. 

John  P.  Springer,  C.  P. 

44  State  op  Delaware, 

44  New  Castle  County,  88  : 
44  On  this  fourteenth  day  of  May,  a.d.  1880,  before  me,  John  P. 
Springer,  clerk  of  the  peace  and  of  the  Court  of  Oyer  and  Terminer 
and  the  Court  of  General  Sessions  of  the  Peace  and  Jail  Delivery  tor 
New  Castle  County,  personally  appeared  William  Neal,  who,  being 
by  me  first  solemnly  sworn  according  to  law,  says  that  the  facts  set 
forth  in  the  foregoing  petition  (signed  by  him  by  making  his  mark 
thereunto  in  my  presence)  are  true  to  the  best  of  his  knowledge 
and  belief. 

his 

William  -[-  Neal. 

mark. 

"  Sworn  to  and  subscribed  before  me,  as  witness  my  hand  and  the 
seal  of  the  Court  of  Oyer  and  Terminer  the  day  and  year  aforesaid. 

44  John  P.  Springer,  C.  P." 

The  court  being  of  the  opinion  that  the  defendant  was  not 
entitled  to  have  his  case  removed  to  the  Circuit  Court  of  the 
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United  States,  because  there  is  no  law  of  the  State  of  Delaware 
forbidding  the  Levy  Court  to  select  persons  of  African  race  and 
of  color  as  jurors,  on  account  of  their  race  and  color,  if  in  the 
judgment  of  the  Levy  Court  such  persons  are  otherwise  qualified 
to  serve  as  jurors ;  and  because  it  did  not  appear  that  the  grand 
and  the  petit  jury,  though  composed  solely  of  white  men,  were 
so  made  up  because  the  names  of  colored  men  were  not  selected 
for  jury  service  on  the  ground  of  their  race  and  color;  and  be- 
cause the  defendant  had  not  shown  that  he  was  denied  any 
right  secured  to  him  as  a  citizen  of  the  United  States,  through 
the  selection  of  those  panels  by  the  Levy  Court,  —  denied  the 
prayer  of  the  petitioner,  and  refused  to  certify  the  indictment 
and  prosecution  into  the  Circuit  Court,  but  compelled  him  to 
proceed  to  trial  in  the  Court  of  Oyer  and  Terminer.  To  which 
ruling  of  the  court  the  defendant  excepted. 

Thereupon  the  defendant,  before  he  was  arraigned,  moved 
to  quash  the  indictment,  and  the  list  and  panel  of  grand  jurors 
by  whom  it  was  found,  upon  the  following  grounds :  that  the 
Levy  Court,  in  selecting  persons  to  serve  as  grand  jurors  and 
petit  jurors  (if  summoned)  for  the  Court  of  General  Sessions 
and  the  Court  of  Oyer  and  Terminer,  selected  no  persons 
of  color  or  African  race  to  serve  as  such  jurors,  but,  on  the 
contrary,  excluded  all  colored  persons  and  persons  of  African 
race,  because  of  their  race  and  color,  from  those  selected  to 
serve  as  and  be  drawn  for  jurors ;  that  the  prothonotary  and 
clerk  of  the  peace  for  the  county  drew  from  the  lists  of  those 
so  selected  to  serve  as  grand  jurors  the  grand  jurors  by  whom 
the  indictment  against  the  defendant  was  found,  and  also  drew 
from  the  list  of  those  selected  to  serve  as  petit  jurors  the  petit 
jurors  by  whom  the  defendant  was  to  be  tried  for  his  life  under 
the  indictment ;  and  that  from  both  the  grand  and  the  petit  jury 
all  persons  qualified  by  law  to  serve  as  jurors  who  were  persons 
of  color  and  of  African  race  were  excluded,  because  of  their  race 
and  color,  from  serving  thereon  as  jurors,  and  that  the  grand  and 
petit  jurors  were  drawn  from  and  were  composed  exclusively 
of  white  persons,  and  that,  in  fact,  persons  of  color  and  of  Afri- 
can race,  though  otherwise  qualified,  have  always  in  the  county 
and  State  been  excluded  from  serving  upon  juries  because 
of  their  race  and  color ;  and  that  by  reason  of  such  exclusion 
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from  the  grand  and  petit  juries  of  all  persons  of  color  and 
African  race,  because  of  their  race  and  color,  though  otherwise 
qualified  to  serve  as  jurors,  the  defendant  in  the  finding  of  the 
indictment  had  been,  and  in  the  trial  thereof  would  be,  denied 
the  equal  protection  of  the  laws,  and  would  not  have  the  full 
and  equal  benefit  of  all  laws  and  proceedings  in  the  State  of 
Delaware  for  the  security  of  his  person  as  is  enjoyed  by  white 
persons. 

It  being  then  and  there  agreed  between  the  attorney-general 
on  behalf  of  the  State,  and  the  defendant,  through  his  counsel, 
with  the  consent  of  the  court,  that  the  statements  and  alle- 
gations of  the  defendant  in  his  petition  for  the  removal  of 
the  indictment,  and  its  prosecution  for  trial  into  the  Circuit 
Court  and  their  verification  by  his  oath,  should  be  taken  and 
treated  and  given  the  same  force  and  effect,  in  the  consider- 
ation and  decision  of  the  motions  to  quash  the  indictment, 
and  the  lists  and  panels  of  grand  and  petit  jurors,  as  if  the 
statements  and  allegations  were  made  and  verified  by  him  in 
a  separate  and  distinct  affidavit;  the  court  thereupon  over- 
ruled and  refused  to  grant  the  motion  of  the  defendant  to 
quash  the  indictment,  and  the  lists  and  panels  of  grand  jurors 
and  petit  jurors,  because  although  in  fact  no  persons  of  African 
race  and  of  color  were  upon  either  panel  no  evidence  had  been 
produced  or  offered  by  him  to  prove  his  statements  and  allega- 
tions in  his  petition  and  affidavit  thereto,  upon  which  the 
motion  to  quash  was  founded,  that  the  exclusion  by  the 
Levy  Court  from  the  grand  and  petit  juries  of  all  persons  of 
African  race  and  color  was  because  of  their  race  and  color,  and 
that  the  court  could  not  accept  such  fact  of  exclusion  because 
of  race  and  color  to  be  established  by  the  circumstance  that  no 
persons  of  African  race  or  of  color  were,  in  fact,  on  the  lists 
and  panels  of  grand  jurors  and  petit  jurors,  or  by  his  mere 
unaided  affidavit,  but  the  same  should  have  been  proven  affir- 
matively on  his  part  by  competent  testimony  outside  of  his  own 
affidavit,  before  the  motion  could  be  granted.  To  which  ruling 
the  defendant  excepted. 

Thereupon,  before  the  defendant  was  arraigned  under  the 
indictment,  and  before  he  had  pleaded  thereto,  and  after  the 
motion  of  the  defendant  to  quash  the  indictment  and  the  lists 
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and  panels  of  grand  jurors  and  petit  jurors,  because  of  the 
alleged  exclusion  by  the  Levy  Court  of  New  Castle  County 
from  the  lists  and  panels  of  grand  jurors  and  petit  jurors  of  all 
persons  of  African  race  and  color,  because  of  their  race  and 
color,  had  been  overruled  by  the  court,  because  the  defend- 
ant had  offered  no  evidence  or  witnesses  to  prove  the  state- 
ments and  allegations  of  his  own  affidavit  that  the  Levy 
Court  had  excluded  from  the  lists  and  panels  of  grand  jurors 
and  petit  jurors  all  persons  of  African  race  and  of  color,  be- 
cause of  their  race  and  color,  to  wit,  on  the  twenty-fourth  day 
of  May,  1880,  he  further  moved  the  court  that  he  be  permitted 
to  produce  as  witnesses  in  support  of  his  motion  to  quash  the 
indictment,  and  the  lists  and  panels  of  grand  jurors  and  petit 
jurors,  and  in  support  of  the  allegations  and  statements  of  his 
petition  and  affidavit,  on  which  the  motion  was  founded,  the 
commissioners  and  clerk  and  bailiff  of  the  Levy  Court,  and  that 
the  court  should  issue  by  its  clerk  subpoenas  for  the  persons 
as  witnesses  to  testify  as  aforesaid. 

The  court  overruled  the  motion,  and  refused  to  cause  sub 
pcenas  to  be  issued  for  the  witnesses  and  to  permit  the  defend- 
ant to  produce  them,  or  to  go  into  the  proof  of  the  statements 
and  allegations  of  his  petition  and  affidavit  on  which  the  motion 
to  quash  was  founded  on  the  ground  that  full  time  to  produce 
the  witnesses  had  existed  before  the  motions  were  heard ;  that 
application  for  leave  to  summon  witnesses  to  support  a  motion 
which  had  been  argued  and  refused  because  of  want  of  proof 
when  sufficient  time  had  existed  for  its  production  was  without 
precedent  in  the  Court  of  Oyer  and  Terminer  of  that  State,  and 
therefore  the  motion  must  be  treated  as  coming  too  late  to  be 
granted ;  to  which  ruling  of  the  court  the  defendant  excepted. 

The  prisoner  was  then  arraigned,  and  pleaded  not  guilty. 
The  jury  tried  the  issue,  and  returned  a  verdict  of  guilty. 
Whereupon  he  was  by  the  court,  May  27,  1880,  sentenced  to 
suffer  death  by  hanging.  He  thereupon  sued  out  this  writ  of 
error. 

Sect.  1  of  art.  4  of  the  Constitution  of  Delaware  declares 
that  — 

"All  elections  for  governor,  senators,  representatives,  sheriffs,  and 
coroners  shall  be  held  on  the  Tuesday  next  after  the  first  Monday 
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in  the  month  of  November  of  the  year  in  which  they  are  to  be  held, 
and  be  by  ballot. 

M  And  in  such  elections  every  free  white  male  citizen  of  the  age 
of  twenty-two  years  or  upwards,  having  resided  in  the  State  one 
year  next  before  the  election,  and  the  last  month  thereof  in  the 
county  where  he  offers  to  vote,  and  having  within  two  years  next 
before  the  election  paid  a  county  tax,  which  shall  have  been  assessed 
at  least  six  months  before  the  election,  shall  enjoy  the  right  of  an 
elector;  and  every  free  white  male  citizen  of  the  age  of  twenty-one 
years  and  under  the  age  of  twenty-two  years,  having  resided  as 
aforesaid,  shall  be  entitled  to  vote  without  payment  of  any  tax : 
Provided,  that  no  person  in  the  military,  naval,  or  marine  service 
of  the  United  States  shall  be  considered  as  acquiring  a  residence  in 
this  State  by  being  stationed  in  any  garrison,  barrack,  or  military 
or  naval  place  or  station  within  this  State ;  and  no  idiot,  or  insane 
person,  pauper,  or  person  convicted  of  a  crime  deemed  by  law 
felony,  shall  enjoy  the  right  of  an  elector ;  and  that  the  legislature 
may  impose  the  forfeiture  of  the  right  of  suffrage  as  a  punishment 
for  crime." 

Chapter  109  of  the  Revised  Statutes  of  1853  of  the  State 
contains  the  jury  law  of  Feb.  28,  1849.     It  is  as  follows :  — 

"  Sect.  1.  All  persons  qualified  to  vote  at  the  general  election 
shall  be  liable  to  serve  as  jurors,  except  public  officers  of  this  State, 
or  of  the  United  States,  counsellors  and  attorneys  at  law,  ordained 
ministers  of  the  gospel,  officers  of  colleges,  and  teachers  of  public 
schools,  practising  physicians  and  surgeons  regularly  licensed,  ca- 
shiers of  incorporated  banks,  and  all  persons  who  are  more  than 
seventy  years  of  age. 

"  Sect.  2.  The  Levy  Court  for  each  county  shall,  at  its  annual  ses- 
sion in  March,  select  from  the  list  of  taxable  citizens  of  such  county, 
in  such  proportion  for  each  hundred  as  may  be  deemed  proper,  the 
names  of  one  hundred  sober  and  judicious  persons,  to  serve  (if  sum- 
moned) as  grand  jurors  at  the  several  courts  to  be  holden  in  that 
year;  and  also  the  names  of  one  hundred  and  fifty  other  sober  and 
judicious  persons,  to  serve  (if  summoned)  as  petit  jurors,  at  the 
several  courts,  other  than  the  courts  of  quarter  sessions,  to  be 
holden  in  that  year;  and  also  the  names  of  one  hundred  and  twenty 
other  sober  and  judicious  persons,  to  serve  (if  summoned)  as  jurors 
at  the  Court  of  Quarter  Sessions  to  be  holden  in  that  year.  There 
shall  be  provided  for  each  hundred,  three  boxes,  one  of  which 
shall  be  marked  or  labelled  'grand  jurors,'  another  'petit  jurors/ 
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and  the  other  '  quarter  sessions  jurors,'  and  each  with  the  names 
of  the  hundred.  The  names  of  the  persons  selected  as  aforesaid 
shall  be  written  each  on  a  separate  ballot,  all  the  ballots  being  of 
the  same  color,  size,  and  shape,  and  the  ballots  shall  be  folded  so  as 
to  conceal  the  names  written  upon  them.  Those  containing  the 
names  of  persons  selected  for  grand  jurors  shall  be  deposited  m 
the  boxes  marked  *  grand  jurors,'  the  names  selected  from  each 
hundred  being  placed  in  the  box  of  that  hundred ;  in  like  manner 
the  names  of  persons  selected  for  petit  jurors  shall  be  deposited  in 
the  boxes  marked  'petit  jurors,'  the  names  selected  from  each 
hundred  being  placed  in  the  box  of  tKat  hundred ;  in  like  manner 
the  names  of  persons  selected  for  'quarter  session  jurors'  shall 
be  deposited  in  the  boxes  marked  c  quarter  sessions  jurors,'  the 
names  selected  from  each  hundred  being  placed  in  the  box  of  that 
hundred ;  after  which  the  boxes  shall  be  locked  and  delivered  to 
the  prothonotary  and  the  keys  shall  be  kept  by  the  clerk  of  the 
peace.  The  Levy  Court  shall  preserve  lists  of  the  persons  selected 
for  jurors,  .and  shall  deliver  to  the  said  prothonotary,  with  the 
boxes  aforesaid,  copies  of  said  lists  signed  by  the  chairman  of  said 
court,  and  countersigned  by  the  clerk  thereof,  showing  the  number 
selected  from  each  hundred. 

"  Sect.  4.  The  prothonotary  and  olerk  of  the  peace  shall,  within 
ten  days  after  the  delivery  of  the  said  boxes  to  the  prothonotary  as 
above  provided,  meet  in  the  prothonotary's  office,  and,  first  shaking 
the  boxes  so  as  to  intermix  the  ballots,  shall,  in  the  presence  of  such 
persons  as  may  choose  to  be  present,  draw  from  the  box  marked 
'grand  jurors,'  in  the  same  proportion  for  each  hundred  in  which 
they  were  selected  by  the  Levy  Court,  the  names  of  twenty-four 
persons  to  be  summoned  as  grand  jurors  for  that  year. 

"  Sect.  5.  The  prothonotary  and  clerk  of  the  peace  shall,  at  least 
twenty  days  before  the  commencement  of  each  term  of  the  Su- 
perior Court  and  Court  of  General  Sessions  for  the  county,  in 
like  manner  draw  from  the  boxes  marked  'petit  jurors,'  in  the 
same  proportions  for  each  hundred  in  which  they  were  selected  by 
the  Levy  Court,  the  names  of  thirty  persons  to  serve  as  petit  jurors 
at  the  ensuing  term  of  said  courts. 

"  Sect.  8.  The  officers  drawing  for  grand  and  petit  jurors  as 
aforesaid  shall,  immediately  thereafter,  deliver  to  the  sheriff  of  the' 
county  a  correct  list  of  names  of  the  persons  so  drawn,  with  the 
date  of  the  drawing  indorsed  thereon. 
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"  Sect.  9.  The  said  boxes  shall,  immediately  after  any  drawing 
for  jurors,  be  locked  and  kept  by  the  prothonotary,  the  keys  being 
delivered  into  the  custody  of  the  clerk  of  the  peace. 

"Sect.  10.  The  sheriff  of  the  county,  upon  receiving  a  list  of  per- 
sons drawn  for  grand  jurors  as  aforesaid,  shall,  at  least  ten  days 
before  the  next  ensuing  term  of  the  Court  of  General  Sessions  for 
his  county,  summon,  in  writing,  each  of  the  said  persons  to  serve 
as  the  standing  grand  jurors  for  that  year  at  the  said  court.  He 
shall,  in  like  manner,  upon  receiving  a  list  of  persons  drawn  for 
petit  jurors  as  aforesaid,  at  least  ten  days  before  the  next  ensuing 
term  of  the  Superior  Court  and  Court  of  Generfl  Sessions,  summon, 
in  writing,  each  of  the  said  persons  to  serve  as  petit  jurors  at  the 
then  next  term  of  the  said  courts  respectively. 

"  The  sheriff  shall,  within  one  hour  after  opening  of  said  courts 
respectively,  on  the  first  day  of  every  term,  return  to  each  of  said 
courts  a  separate  and  distinct  panel  of  persons  summoned  to  attend 
thereat  as  grand  or  petit  jurors,  showing  the  Christian  and  surnames, 
and  places  of  abode  of  such  jurors. 

"Sect.  11.  The  grand  jurors  for  the  year  drawn  as  aforesaid 
shall  be  summoned  and  returned  to  attend,  as  grand  jurors,  at  any 
Court  of  Oyer  and  Terminer,  when  the  precept  for  holding  such 
court  directs  a  grand  jury  to  be  summoned. 

"  For  any  Court  of  Oyer  and  Terminer,  forty-eight  petit  jurors 
shall,  upon  notice  from  the  sheriff  to  the  prothonotary  and  clerk  of 
the  peace  that  such  court  is  to  be  held,  be  drawn,  summoned  and 
returned  according  to  the  foregoing  provisions  for  drawing,  sum- 
moning and  returning  petit  jurors  for  the  Superior  Court  and  Court 
of  General  Sessions.:  Provided,  that  if  the  day  assigned  for  holding 
a  Court  of  Oyer  and  Terminer  shall  be  at  a  time  when  a  petit  jury 
is  in  attendance  upon  the  Superior  Court  or  Court  of  General  Ses- 
sions, such  jury  shall  constitute  a  part  of  the  panel  of  the  petit 
jurors  to  be  summoned  to  attend  the  said  Court  of  Oyer  and  Ter- 
miner, and  only  the  residue  of  the  said  number  of  forty-eight  jurors 
shall  be  drawn  according  to  the  foregoing  provisions." 

Mr.  Charles  Devens  and  Mr.  Anthony  Biggins  for  the  plain- 
tiff in  error. 

1.  Where,  in  any  prosecution  of  a  man  of  African  race  and 
color,  the  Constitution  or  the  law  of  a  State  excludes  from  the 
grand  or  the  petit  jury  persons  because  they  are  of  that  race 
and  color,  the  exclusion  operates  as  a  denial  to  him  of  the 
equal  protection  of  the  laws,  and  is  forbidden  by  the  Fourteenth 
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Amendment  and  the  Revised  Statutes.  The  prosecution  is 
thereby  brought  within  the  provisions  of  those  statutes  which 
authorize  its  removal  into  the  Circuit  Court  of  the  United 
States.  Strauder  v.  West  Virginia,  100  U.  S.  303 ;  Virginia  v. 
Rives,  id.  313 ;  Ex  parte  Virginia,  id.  339. 

a.  The  statute  and  Constitution  of  Delaware  must  be  taken 
and  construed  together  in  judicially  determining  what  are  the 
qualifications  of  jurors  in  that  State.  It  is  too  plain  for  argu- 
ment, that  by  the  express  letter  of  her  constitutional  and  stat- 
utory provisions  persons  of  color  do  not  possess  the  elective 
franchise,  and  are  excluded  from  jury  service. 

b.  It  is  said,  however,  that  the  Fourteenth  Amendment,  the 
Civil  Rights  Act,  the  Fifteenth  Amendment,  and  the  acts  of 
Congress  passed  to  enforce  it,  "  repealed  "  those  provisions,  or 
"amended"  them  by  striking  out  the  word  "white."  The 
argument  of  the  defendant  in  error  upon  this  point  rests  upon 
the  assumed  identity  of  the  sovereignty  of  the  United  States 
and  the  several  States,  and  ignores  the  fundamental  truth  that 
each  is  a  separate  sovereign  which  expresses  its  will  through 
its  own  legislative  body.  Neither  the  Federal  Constitution,  nor 
the  laws  enacted  in  pursuance  of  it,  "  repeal "  repugnant  State 
Constitutions  or  laws.  Such  a  repeal  can  be  effected  only  by 
the  power  which  created  them.  Delaware,  so  far  from  striking 
the  word  "white"  from  her  Constitution,  voted  against  the 
adoption  of  the  Fourteenth  and  the  Fifteenth  Amendments, 
and  she  has  never  altered  her  Constitution  to,  conform  to  them. 
In  1874  the  legislature  revised  her  statutes.  The  act  of  Feb. 
28,  1849,  was  republished.  Had  she  desired  to  carry  into 
effect  the  amendments,  she  could  bjr  a  simple  provision  have 
conferred  on  colored  persons  the  right  to  sit  on  juries.  They 
now  vote  in  Delaware,  but  that  results  from  the  obedience  of 
the  election  officers  to  the  mandate  of  the  Fifteenth  Amend- 
ment. They  are  permitted  to  testify,  because  the  courts 
acknowledge  the  validity  and  paramount  authority  of  the  Civil 
Rights  Act  and  of  the  amendment  upon  which  it  is  based. 
But  the  legislature  has  not  indicated  its  acquiescence  in  the 
amendments  and  the  laws  made  to  enforce  them.  It  is  upon 
the  ground  that  the  impediment  to  the  full  protection  of  the 
laws  exists  by  force  of  an  express  statute  that  the  petition  for 
removal  is  founded. 
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It  is  a  conceded  fact  that  a  colored  man  has  never  been 
plaeed  on  any  jury  list  in  Delaware,  and  it  is  no  answer  to  his 
demand  for  that  right  to  say  that  he  is  permitted  to  testify  and 
vote. 

c.  This  court  held  that  the  case  of  West  Virginia  v.  Strauder 
should  have  been  removed  under  sect.  641  of  the  Revised 
Statutes,  because  the  statute  of  that  State  excluding  colored 
persons  from  juries  was  repugnant  to  the  Constitution  and  laws 
of  the  United  States.  The  decision  is  in  point  here,  and  its 
relevancy  is  not  weakened  by  the  fact  that  the  Constitution 
and  statutes  of  Delaware  were  in  force  before,  while  the 
statute  of  West  Virginia  was  passed  after,  the  adoption  of  the 
Fourteenth  and  Fifteenth  Amendments  and  the  Civil  Rights 
Acts,  including  sect.  641,  for  the  removal  of  causes.  The 
statute  of  West  Virginia  being  unconstitutional  never  was  a 
rule  of  conduct  for  her  people  to  any  greater  extent  than,  after 
the  adoption  of  the  amendments  and  acts  of  Congress,  the  laws 
of  Delaware  in  conflict  therewith  were  rules  of  conduct  for  her 
people.  The  law  of  Delaware  and  that  of  West  Virginia  were 
equally  subject  to  the  same  objection,  and  the  point  of  time  at 
which  either  was  enacted  cannot  affect  the  question. 

d.  So  long  as  the  Constitution  or  the  laws  of  a  State,  deny- 
ing the  equal  civil  rights  of  all  persons  citizens  of  the  United 
States,  remain  unrepealed  by  the  State  itself,  they  constitute 
that  "legislative  denial  of"  or  "constitutional  or  legislative 
impediment  to  "  such  rights  of  which  sect.  641  of  the  Revised 
Statutes  speaks,  and  which  under  it  makes  an  important  ground 
for  removal. 

Mr.  Justice  Field,  in  his  separate  opinion  in  Virginia  v.  Rives, 
Bays:  "The  denial  of  rights  or  the  inability  to  enforce  them, 
to  which  the  section  refers,  is,  in  my  opinion,  such  as  arises 
from  legislative  action  of  the  State.  ...  If  an  executive  or 
judicial  officer  exercises  power  with  which  he  is  not  invested 
by  law,  and  does  unauthorized  acts,  the  State  is  not  responsible 
for  them.  The  action  of  the  judicial  officer  in  such  a  case, 
where  the  rights  of  a  citizen  under  the  laws  of  the  United  States 
are  disregarded,  may  be  reviewed  and  corrected  or  reversed  by 
this  court ;  it  cannot  be  imputed  to  the  State,  so  as  to  make 
it  evidence  that  she  in  her  sovereign  or  legislative  capacity 
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denies  the  rights  invaded,  or  refuses  to  allow  their  enforce- 
ment." This  doctrine,  we  submit,  fully  sustains  the  position 
which  we  assume. 

e.  It  necessarily  follows  that  the  right  of  a  prisoner  to  a  re- 
moval of  the  prosecution,  when  his  petition  alleges  the  necessary 
jurisdictional  facts,  is  not  contingent  upon  the  decision  which 
the  court  of  the  State  may  render,  but  depends  on  what  the 
State  herself  has  ordained  in  her  Constitution  and  laws.  The 
jurisdiction  of  that  court  is  ousted  by  filing  such  a  petition, 
and  that  of  the  Federal  court  at  once  attaches. 

2.  The  Court  of  Oyer  and  Terminer  should,  on  the  motion 
of  the  prisoner,  have  quashed  the  indictment,  and  the  panels 
of  grand  jurors  and  petit  jurors,  on  the  ground  that  the  Levy 
Court  of  New  Castle  County  had  excluded  from  them  all  per- 
sons of  African  race  and  color,  because  of  their  race  and  color. 
The  motion  should  not  have  been  refused  because  he  produced 
no  evidence  aliunde  in  support  of  the  allegations  of  the  petition 
verified  by  his  own  oath. 

The  matters  set  forth  in  his  petition  were,  by  consent,  to  be 
received  with  like  effect  in  support  of  the  motion  as  if  they 
had  been  incorporated  in  a  separate  affidavit.  The  State  law 
was  not  only  executed  according  to  its  letter  and  its  narrow 
proscribing  spirit,  but  there  is  a  distinct  and  uncontradicted 
allegation  in  the  petition  that  the  Levy  Court  excluded  from  the 
jury  colored  men  solely  by  reason  of  their  race  and  color. 

3.  The  court  should  have  permitted  the  prisoner  to  produce 
proof  in  support  of  the  allegations  on  which  the  motion  to  quash 
was  grounded,  even  after  it  had  been  argued  and  overruled. 

Mr.  George  Gtray^  Attorney-General  of  Delaware,  contra. 

The  truth  and  sufficiency  of  the  matters  set  forth  in  the  pris- 
oner's petition  for  removal  must  be  determined  by  the  court  of 
original  jurisdiction,  subject  to  the  ultimate  revisory  power  of 
this  court.  He  did  not  bring  his  case  within  the  provisions 
of  sect.  641  of  the  Revised  Statutes. 

One  of  the  allegations  of  the  petition  is  that  colored  per- 
sons are  excluded  from  the  grand  and  petit  juries  by  the 
Constitution  and  statutes  of  Delaware.  As  there  is  not  a  line 
in  either  which  so  excludes  them,  this  allegation,  if  one  of  fact, 
is  absolutely  unfounded,  and  if  one  of  law,  cannot  be  sustained. 
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By  the  Constitution  adopted  in  1831  the  right  of  voting  was 
confined  to  white  male  citizens,  and  the  jury  law  declares  that 
persons  qualified  to  vote  shall,  with  certain  specified  exceptions, 
be  liable  to  serve  on  juries.  Counsel  insist  that  as  the  restric- 
tion upon  the  right  of  suffrage  has  not  been  removed  in  the 
mode  prescribed  by  the  Constitution  of  Delaware,  the  jury  law 
must  be  construed  with  exclusive  reference  to  the  condition  of 
things  which  existed  at  the  time  of  its  passage.  Their  conten- 
tion is  that  as  in  Feb.  28, 1849,  persons  of  African  descent  were 
Dot  voters,  they  were  not  then,  nor  are  they  now,  competent 
jurors.  That  law  is  prospective  in  its  effect  and  scope,  and 
would  seem  to  have  been  drawn  in  view  of  all  the  possibilities 
of  the  future.  Its  true  construction  is  that  persons  entitled 
to  vote  when  a  grand  or  a  petit  jury  is  selected  are  liable 
to  serve  upon  it.  Were  colored  persons  so  entitled  when 
the  jurors  were  selected  in  this  case?  There  can  be  but  one 
answer  to  this  question.  The  Thirteenth  and  Fifteenth  Amend- 
ments being  a  part  of  the  supreme  law  of  the  land,  every  provi- 
sion in  a  State  Constitution  in  conflict  with  them  is  null  and 
void.  They  changed  the  status  of  the  slave  into  that  of  the 
freeman,  and  as  effectually  secured  to  the  colored  citizens  of 
'  Delaware  the  right  of  suffrage  as  if  her  Constitution  had  in 
express  terms  conferred  it.  "  White "  as  well  as  "  free,"  in 
sect.  1,  art.  4,  of  the  existing  Constitution  is  a  dead  letter.  As 
they  have  the  right  to  vote,  they  are  liable  to  serve  as  jurors. 
Such  is,  in  effect,  the  decision  of  the  learned  court  below,  and 
the  fact  that  they  do  vote  is  admitted  by  the  counsel  for  the 
prisoner.  Strauder  v.  West  Virginia,  upon  which  they  rely, 
has  no  application  to  this  case.  The  State  law  then  under 
consideration  was  passed  after  the  adoption  of  the  amendments, 
and  its  constitutionality  was  maintained  by  the  State  court. 

The  right  of  removal  does  not  depend  solely  upon  the  allega- 
tions of  the  petition.  If  their  falsity  appears  without  evidence 
aliunde,  as  where  they  relate  to  a  public  law  or  institution,  or 
where  facts  of  which  judicial  cognizance  is  always  taken  are 
misstated,  then  the  court  must  be  governed  by  its  own  knowl- 
edge, and  say  that  the  alleged  fact  is  not  really  a  fact.  The 
action  below  in  refusing  to  order  the  removal  of  the  cause  was 
obviously  proper. 
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It  is  maintained  on  the  other  side  that  the  court  should  have 
quashed  the  indictment,  and  the  panels  of  grand  and  petit 
jurors,  on  the  ground  that  the  Levy  Court  had  excluded  from 
them  all  persons  of  African  race  and  color,  because  of  their 
race  and  dolor;  and  that  the  motion  should  not  have  been 
refused  because  the  accused  produced  no  evidence  aliunde  in 
support  of  his  petition  verified  by  his  oath.  To  this  it  will  be 
sufficient  to  say  that  the  granting  of  the  motion  on  his  unsup- 
ported allegation  of  facts,  which  could  not  possibly  have  been 
within  his  knowledge,  and  which,  moreover,  imputed  to  all  the 
persons  constituting  the  Levy  Court,  the  commission  of  grave 
offences  against  the  law,  would  reverse  all  the  rules  of  evi- 
dence, overturn  all  orderly  procedure  in  courts  of  justice, 
and  contradict  the  settled  maxims  of  ordinary  human  expe- 
rience. 

The  court  properly  denied  his  subsequent  application  to  be 
allowed  to  produce  as  witnesses  the  commissioners  and  the 
clerk  and  the  bailiff  of  the  Levy  Court  to  support  the  allega- 
tions upon  which  the  overruled  motion  was  founded.  No 
prayer  for  a  rehearing  was  presented,  nor  was  it  shown  that 
before  the  motion  was  decided  due  diligence  had  been  used  to 
procure  their  attendance  by  process,  of  which  he  at  all  times 
could  have  availed  himself.  The  court  held  "  that  application 
for  leave  to  summon  witnesses  to  support  a  motion  which  had 
beeu  argued,  and  refused  because  of  want  of  proof,  when  suffi- 
cient time  had  existed  for  its  production,  was  without  precedent 
in  the  Court  of  Oyer  and  Terminer  of  this  State,  and  there- 
fore, in  this  case,  the  motion  must  be  treated  as  coming  too 
late  to  be  granted." 

If  the  motion  had  been  for  a  rehearing,  which  in  form  it  was 
not,  but  that  is  the  most  favorable  view  in  which  it  can  be 
considered,  granting  it  rested  in  the  discretion  of  the  court,  and 
the  action  upon  it  is  not  subject  to  review  in  an  appellate  tri- 
bunal. Refusing  to  grant  a  rehearing  or  a  motion  for  a  new 
trial  cannot  be  assigned  for  error  here,  even  in  a  case  removed 
from  an  inferior  court  of  the  United  States.  The  re-examina- 
tion of  the  judgments  of  State  courts  is  limited  to  a  particular 
class  of  cases,  and  to  the  determination  of  the  Federal  questions 
which  they  involve.     This  court,  in  exercising  its  jurisdiction 
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in  such  cases,  bas  habitually  adhered  to  the  construction  given 
below  to  a  local  statute,  unless  such  a  question  was  involved. 
This  is  believed  to  be  the  first  attempt  to  reverse  the  judg- 
ment of  a  State  court  upon  a  ruling  which  conforms  to  its 
established  practice,  and  has  no  relation  to  any  principle  of 
Federal  jurisprudence. 

Mb.  Justice  Harlan,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  assignments  of  error  are  numerous,  but  they  are  all  em- 
braced by  the  general  proposition  that  the  court  erred  as  well 
in  proceeding  with  the  case  after  the  petition  for  removal  was 
filed,  as  in  denying  the  motions  to  quash  the  indictment,  and 
the  panels  of  jurors. 

The  first  question  to  which  our  attention  will  be  directed 
relates  to  the  assertion,  by  the  accused,  of  the  right  of  removal 
under  sect.  641  of  the  Revised  Statutes.  That  section  declares 
that,  "  When  any  civil  suit  or  criminal  prosecution  is  com- 
menced in  any  State  court,  for  any  cause  whatsoever,  against 
any  person  who  is  denied  or  cannot  enforce  in  the  judicial 
tribunals  of  the  State,  or  in  the  part  of  the  State,  where  such 
suit  or  prosecution  is  pending,  any  right  secured  to  him  by  any 
law  providing  for  the  equal  civil  rights  of  the  citizens  of  the 
United  States,  .  .  .  such  suit  or  prosecution  may,  upon  the 
petition  of  such  defendant  filed  in  said  State  court  at  any  time 
before  the  trial  or  final  hearing  of  the  cause,  stating  the  facts, 
and  verified  by  oath,  be  removed,  for  trial,  into  the  next  Circuit 
Court  to  be  held  in  the  district  where  it  is  pending.  Upon  the 
filing  of  such  petition  all  further  proceedings  in  the  State  court 
shall  cease,"  &c. 

In  Strauder  v.  West  Virginia  (100  U.  S.  303),  Virginia  v. 
Rives  (id.  313),  and  Ex  parte  Virginia  (id.  339),  that  section 
was  the  subject  of  qareful  examination,  in  connection  with  sect. 
1977,  which  declares  that  "  all  persons  within  the  jurisdiction 
of  the  United  States  shall  have  the  same  right,  in  every  State 
and  Territory,  to  make  and  enforce  contracts,  to  sue,  be  parties, 
give  evidence,  and  to  the  full  and  equal  benefit  of  all  laws  and 
proceedings  for  the  security  of  persons  and  property  as  is  en- 
joyed by  white  persons,  and  shall  be  subject  to  like  pains, 
vol  xiii.  25 
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penalties,  taxes,  licenses,  and  exactions  of  every  kind  and  no 
other."  We  also  considered  the  validity  and  scope  of  the  act 
of  March  1,  1875,  c.  114,  which,  among  other  things,  declares 
that  "  no  citizen,  possessing  all  other  qualifications  which  are 
or  may  be  prescribed  by  law,  shall  be  disqualified  from  service 
as  grand  or  petit  jurors  in  any  court  of  the  United  States,  or 
of  any  State,  on  account  of  race,  color,  or  previous  condition  of 
servitude."     18  Stat.,  pt.  3,  p.  335. 

In  those  cases  it  was  ruled  that  these  statutory  enactments 
were  constitutional  exertions  of  the  power  to  pass  appropriate 
legislation  for  the  enforcement  of  the  provisions  of  the  Four- 
teenth Amendment,  which  was  designed,  primarily,  as  we  held, 
to  secure  to  the  colored  race,  thereby  invested  with  the  rights, 
privileges,  and  responsibilities  of  citizenship,  the  enjoyment  of 
all  the  civil  rights  that,  under  the  law,  are  enjoyed  by  white 
persons ;  that  while  a  State,  consistently  with  the  purposes 
for  which  that  amendment  was  adopted,  may  confine  the  selec- 
tion of  jurors  to  males,  to  freeholders,  to  citizens,  to  persons 
within  certain  ages,  or  to  persons  having  educational  qualifica- 
tions, a  denial  to  citizens  of  the  African  race,  because  of  their 
color,  of  the  right  or  privilege  accorded  to  white  citizens,  of 
participating,  as  jurors,  in  the  administration  of  justice,  is  a 
discrimination  against  the  former  inconsistent  with  the  amend- 
ment, and  within  the  power  of  Congress,  by  appropriate  legis 
lation,  to  prevent ;  that  to  compel  a  colored  man  to  submit  to 
a  trial  before  a  jury  drawn  from  a  panel  from  which  was  ex- 
cluded, because  of  their  color,  every  man  of  his  race,  however 
well  qualified  by  education  and  character  to  discharge  the  func- 
tions of  jurors,  was  a  denial  of  the  equal  protection  of  the  laws  $ 
and  that  such  exclusion  of  the  black  race  from  juries  because* 
of  their  color  was  not  less  forbidden  by  law  than  would  be  the 
exclusion  from  juries,  in  the  States  where  the  blacks  have  the 
majority,  of  the  white  race,  because  of  their  color. 

But  it  was  also  ruled,  in  the  cases  cited,  that  the  constitn 
tional  amendment  was  broader  than  the  provisions  of  sect.  64) 
of  the  Revised  Statutes ;  that  since  that  section  only  authorized 
a  removal  before  trial,  it  did  not  embrace  a  case  in  which  a 
right  is  denied  by  judicial  action  during  the  trial,  or  in  the 
sentence,  or  in  the  mode  of  executing  the  sentence ;  that  for 
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denials,  arising  from  judicial  action,  after  the  trial  commenced, 
the  remedy  lay  in  the  revisory  power  of  the  higher  courts  of 
the  State,  and,  ultimately,  in  the  power  of  review  which  this 
court  may  exercise  over  their  judgments,  whenever  rights,  priv- 
ileges, or  immunities,  secured  by  the  Constitution  or  laws  of 
the  United  States,  are  withheld  or  violated ;  and  that  the  denial 
or  inability  to  enforce  in  the  judicial  tribunals  of  the  States, 
rights  secured  by  any  law  providing  for  the  equal  civil  rights 
of  citizens  of  the  United  States,  to  which  sect.  641  refers,  is, 
primarily,  if  not  exclusively,  a  denial  of  such  rights,  or  an 
inability  to  enforce  them,  resulting  from  the  Constitution  or 
laws  of  the  State,  rather  than  a  denial  first  made  manifest 
at  the  trial  of  the  case.  We  held  that  Congress  had  not  author- 
ized a  removal  where  jury  commissioners  or  other  subordinate 
officers  had,  without  authority  derived  from  the  Constitution 
and  laws  of  the  State,  excluded  colored  citizens  from  juries 
because  of  their  race. 

The  essential  question,  therefore,  is  whether,  at  the  time  the 
petition  for  removal  was  filed,  citizens  of  the  African  race, 
otherwise  qualified,  were,  by  reason  of  the  Constitution  and 
laws  of  Delaware,  excluded  from  service  on  juries  because  of 
their  color.  The  court  below,  all  the  judges  concurring,  held 
that  no  such  exclusion  was  required  or  authorized  by  the  Con- 
stitution or  laws  of  the  State,  and,  consequently,  that  the  case 
was  not  embraced  by  the  removal  statute  as  construed  by  this 
court. 

The  correctness  of  this  position  will  now  be  considered. 

The  Constitution  of  Delaware,  adopted  in  1831  (the  words 
of  which  upon  the  subject  of  suffrage  had  not  been  changed 
when  the  petition  for  removal  was  filed,  nor  since),  restricts 
the  right  of  suffrage  at  general  elections  to  free  white  male  citi- 
zens,  of  the  age  of  twenty-two  years  and  upwards,  who  had 
resided  in  the  State  one  year  next  before  the  election,  and  the 
last  month  thereof  in  the  county  where  he  offers  to  vote,  and 
who,  within  two  years  next  before  the  election,  had  paid  a 
county  tax,  which  shall  have  been  assessed  at  least  six  months 
before  such  election,  —  the  prerequisite  of  a  payment  of  tax 
being  dispensed  with  in  the  case  of  free  white  male  citizens 
between  twenty-one  and  twenty-two  years  of  age,  having  the 
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prescribed  residence  in  the  State  and  county.  The  only  per- 
sons excluded  by  that  Constitution  from  suffrage  are  those  in 
the  military,  naval,  or  marine  service  of  the  United  States, 
stationed  in  Delaware,  idiots,  insane  persons,  paupers,  and  those 
convicted  of  felonies. 

The  statute  of  Delaware,  adopted  in  1848,  and  in  force  at 
the  trial  of  this  case,  provides  for  an  annual  selection,  by  the 
Levy  Court  of  the  county,  of  persons  to  serve  as  grand  and  petit 
jurors,  and  from  those  so  selected  the  prothonotary  and  clerk 
of  the  peace  are  required  to  draw  the  names  of  such  as  shall 
serve  for  that  year,  if  summoned.  It  further  provides  that 
all  qualified  to  vote  at  the  general  election,  being  "  sober  and 
judicious  persons,9'  shall  be  liable  to  serve  as  jurors,  except 
public  officers  of  the  State  or  of  the  United  States,  counsellors 
and  attorneys  at  law,  ordained  ministers  of  the  gospel,  officers 
of  colleges,  teachers  of  public  schools,  practising  physicians 
and  surgeons  regularly  licensed,  cashiers  of  incorporated  banks, 
and  all  persons  over  seventy  years  of  age. 

It  is  thus' seen  that  the  statute,  by  its  reference  to  the  con- 
stitutional qualifications  of  voters,  apparently  restricts  the  selec- 
tion of  jurors  to  white  male  citizens,  being  voters,  and  sober 
and  judicious  persons.  And  although  it  only  declares  that  such 
citizens  shall  be  liable  to  serve  as  jurors,  the  settled  -construc- 
tion of  the  State  court,  prior  to  the  adoption  of  the  Fifteenth 
Amendment,  was  that  no  citizen  of  the  African  race  was  com- 
petent, under  the  law,  to  serve  on  a  jury. 

Now,  the  argument  on  behalf  of  the  accused  is,  that  since 
the  statute  adopted  the  standard  of  voters  as  the  standard  for 
jurors,  and  since  Delaware  has  never,  by  any  separate  or  official 
action  of  its  own,  changed  the  language  of  its  Constitution  in 
reference  to  the  class  who  may  exercise  the  elective  franchise, 
the  State  is  to  be  regarded,  in  the  sense  of  the  amendment  and 
of  the  laws  enacted  for  its  enforcement,  as  denying  to  the  col- 
ored race  within  its  limits,  to  this  day,  the  right,  upon  equal 
terms  with  the  white  race,  to  participate  as  jurors  in  the  admin- 
istration of  justice,  —  and  this  notwithstanding  the  adoption  of 
the  Fifteenth  Amendment  and  its  admitted  legal  effect  upon 
the  constitutions  and  laws  of  all  the  States  of  the  Union. 

But  to  this  argument,  when  urged  in  the  court  below,  the 
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State  court  replied,  as  does  the  attorney-general  of  the  State 
here,  that  although  the  State  had  never,  by  a  convention,  or 
popular  vote,  formally  abrogated  the  provision  in  its  State  Con- 
stitution restricting  suffrage  to  white  citizens,  that  result  had 
necessarily  followed,  as  matter  of  law,  from  the  incorporation 
of  the  Fourteenth  and  Fifteenth  Amendments  into  the  funda- 
mental law  of  the  nation ;  that  since  the  adoption  of  the  latter 
amendment  neither  the  legislative,  executive,  nor  judicial  au- 
thorities of  the  State  had,  in  any  mode,  recognized,  as  an  exist- 
ing part  of  its  Constitution,  that  provision  which,  in  words, 
discriminates  against  citizens  of  the  African  race  in  the  matter 
of  suffrage ;  and,  consequently,  that  the  statute  prescribing  the 
qualification  of  jurors  by  reference  to  the  qualifications  for 
voters  should  be  construed  as  referring  to  the  State  Constitu- 
tion, as  modified  or  affected  by  the  Fifteenth  Amendment. 

The  question  thus  presented  is  of  the  highest  moment  to  that 
race,  the  security  of  whose  rights  of  life,  liberty,  and  property, 
and  to  the  equal  protection  of  the  laws,  was  the  primary  object 
of  the  recent  amendments  to  the  national  Constitution.  Its 
solution  is  confessedly  attended  by  many  difficulties  of  a  serious 
nature,  which  might  have  been  avoided  by  more  explicit  lan- 
guage in  the  statutes  passed  for  the  enforcement  of  the  amend- 
ments. Much  has  been  left  by  the  legislative  department  to 
mere  judicial  construction.  But  upon  the  fullest  consideration 
we  have  been  able  to  give  the  subject,  our  conclusion  is  that 
the  alleged  discrimination  in  the  State  of  Delaware,  against 
citizens  of  the  African  race,  in  the  matter  of  service  on  juries, 
does  not  result  from  her  Constitution  and  laws. 

Beyond  question  the  adoption  of  the  Fifteenth  Amendment 
had  the  effect,  in  law,  to  remove  from  the  State  Constitution, 
or  render  inoperative,  that  provision  which  restricts  the  right 
of  suffrage  to  the  white  race.  Thenceforward,  the  statute 
which  prescribed  the  qualifications  of  jurors  was,  itself,  enlarged 
in  its  operation,  so  as  to  embrace  all  who  by  the  State  Consti- 
tution, as  modified  by  the  supreme  law  of  the  land,  were  quali- 
fied to  vote  at  a  general  election.  The  presumption  should  be 
indulged,  in  the  first  instance,  that  the  State  recognizes,  as  is  its 
plain  duty,  an  amendment  of  the  Federal  Constitution,  from 
the  time  of  its  adoption,  as  binding  on  all  of  its  citizens  and 
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every  department  of  its  government,  and  to  be  enforced,  within 
its  limits,  without  reference  to  any  inconsistent  provisions  in 
its  own  Constitution  or  statutes.  In  this  case,  that  presumption 
is  strengthened,  and,  indeed,  becomes  conclusive,  not  only  by 
the  direct  adjudication  of  the  State  court  as  to  what  is  the  fun- 
damental law  of  Delaware,  but  by  the  entire  absence  of  any 
statutory  enactments  or  any  adjudication,  since  the  adoption 
of  the  Fifteenth  Amendment,  indicating  that  the  State,  by  its 
constituted  authorities,  does  not  recognize,  in  the  fullest  legal 
sense,  the  binding  force  of  that  amendment  and  its  effect  in 
modifying  the  State  Constitution  upon  the  subject  of  suffrage. 

This  abundantly  appears  from  the  separate  opinions,  in  this 
case,  of  the  judges  composing  the  Court  of  Oyer  and  Terminer. 
Comegys,  C.  J.,  alluding  to  the  Fifteenth  Amendment,  and 
the  act  of  March  1, 1875,  said :  — 

"  Returning  to  the  point  —  that  our  laws  forbid  the  selection 
of  colored  persons  as  jurors.  We  answer  this  by  saying  that 
we  have  no  such  laws.  .  .  .  The  Fourteenth  Amendment, 
therefore,  and  the  act  of  1875  passed  by  Congress  as  appropri- 
ate legislation  for  its  enforcement,  or  either,  are  superior  to 
our  State  Constitution,  and  it  had  to  give  way  to  them,  and  it 
did  so  give  way,  and  was  repealed,  so  far  as  the  word  *  white ' 
is  mentioned  therein  as  a  qualification  for  a  voter  at  a  gen- 
eral election,  as  soon  as  the  amendment  was  proclaimed  to  be 
adopted,  and  has  been  so  understood  and  treated  by  all  persons 
in  this  State  from  that  time  forth.  Ever  since  the  last  civil 
rights  bill  was  passed  by  Congress,  negroes  have  been  admitted 
as  witnesses  in  all  cases,  civil  and  criminal,  tried  in  our  courts ; 
whereas,  before,  they  could  give  no  evidence  in  any  such  cases 
against  a  white  person  except  in  case  of  crime,  and  to  prevent 
a  failure  of  justice,  when  no  white  person  was  present  at  the 
time  of  the  transaction  competent  to  give  testimony.  There  is, 
then,  an  excision  or  erasure  of  the  word  4  white '  in  the  qualifi- 
cation of  voters  in  this  State ;  and  the  Constitution  is  now  to 
be  construed  as  if  such  word  had  never  been  there.  We  have, 
then,  no  law  of  this  State  forbidding  the  Levy  Court  to  select 
negroes  as  jurors,  because  they  are  negroes,  if  in  their  judg- 
ment they  are  otherwise  qualified."  Wales,  J.,  said :  "  We 
know,  from  actual  and  personal  knowledge  of  the  history  of 
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the  times,  that  since  the  adoption  of  the  Fifteenth  Amendment 
to  the  Federal  Constitution  the  provision  in  the  Constitution  of 
Delaware  limiting  the  right  to  vote  to  free  white  male  citizens 
has  been  virtually  and  practically  repealed  and  annulled,  and 
that  persons  of  color,  otherwise  qualified,  have  exercised  and 
continue  to  exercise  the  elective  franchise  in  all  parts  of  this 
State  with  the  same  freedom  as  the  whites.     It  is  not  neces- 
sary to  prove  this  fact.  ...  But  there  is  really  no  difficulty  in 
reaching  the  conclusion  that  under  the  law  regulating  the  selec- 
tion of  jurors  the  colored  citizen  is  not  excluded.     That  law 
was  intended  by  its  authors  to  be  prospective  in  its  operation 
and  effect  and  to  include  all  who  would  become  voters  after  its 
passage,  as  well  as  the  class  of  persons  who  were  then  entitled 
to  vote.     It  was  not  a  temporary  statute,  intended  only  to  pro- 
vide for  the  then  existing  state  of  things,  but  to  reach  forward 
and  make  one  unvarying  standard  for  the  qualification  of  a 
juror,  to  wit,  that  he  should  be  qualified  to  vote  at  the  general 
election.    This  was  not  the  sole  standard,  but  it  is  the  only  one 
pertinent  to  the  discussion  of  the  motion  to  remove.    Whoever, 
thereafter,  might  become  qualified  voters  in  the  State,  whether 
by  virtue  of  amendment  to  its  Constitution,  or  by  virtue  of  *  the 
supreme  law  of  the  land,'  that  overrides  and  supplants  State 
constitutions  and  State  laws,  eo  in&tanti  became  qualified  for 
selection  and  service  as  jurors.  .  .  .  The  right  secured  to  the 
colored  man  under  the  Fourteenth  Amendment  and  the  civil 
rights  laws  is  that  he  shall  not  be  discriminated  against  solely 
on  account  of  his  race  or  color,  and  it  follows  that  no  State 
law  can  for  that  cause  alone  exclude  him  from  the  jury  box, 
nor  can  a  State  officer  be  permitted,  in  the  performance  of  his 
official  duties,  to  purposely  keep  the  colored  man  off  the  jury 
lists."      Houston,  J.,  concurred  in  the  opinion  of  the  other 
judges,  and  expressed  his  surprise  that  the  petition  for  removal 
contained  the  statement  that  the  colored  man  is  not  a  voter  in 
Delaware  by  its  Constitution  and  laws.     That  he  said,  "  is  not 
true,  and  ought  not  to  be  asserted ;  because  there  is  not  a  law- 
yer of  any  political  party  that  has  ever  doubted,  since  the  adop- 
tion of  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,  that  the  word  4  white,'  in  our  Constitution,  was 
entirely  stricken  out.     That  goes  to  the  root  of  the  whole  mat* 


392  Neal  v.  Delaware.  [Sap.  Cfc 

ter,  and  there  is  no  discrimination  in  the  Constitution  or  laws 
of  our  State  against  colored  men  as  jurors." 

There  is  another  consideration  upon  this  branch  of  the  case 
which  is  entitled  to  weight.  In  some  of  the  States,  particu- 
larly those  in  which  slavery  formerly  existed,  no  alteration  of 
the  Constitution  was  possible  except  in  the  particular  mode  pre- 
scribed, unless,  indeed,  the  people  assumed  to  disregard  the 
express  limitations  which  their  own  fundamental  law  imposed 
upon  the  power  of  amendment.  If  the  Constitution  is  obeyed, 
no  alteration  of  its  provisions  could,  in  some  of  the  States,  be 
effected  short  of  several  years.  And  if  the  position  taken  by 
counsel  be  correct,  so  long  as  the  mere  language  of  the  Con- 
stitution, as  originally  framed  and  adopted  by  a  State,  is  incon- 
sistent with  that  equality  of  civil  rights  secured  by  the  recent 
amendments  to  the  Federal  Constitution,  every  civil  suit  or 
criminal  prosecution  in  that  State,  against  a  colored  man, 
would  be  removable,  under  sect.  641  of  the  Revised  Statutes, 
into  the  Circuit  Court  of  the  United  States,  although  the  State, 
by  all  its  organs  of  authority,  —  legislative,  executive,  and  judi- 
cial,—  should,  without  reservation  or  qualification,  recognize 
the  legal  effect  as  well  of  the  amendments  as  of  the  statutes 
enacted  to  enforce  them.  We  cannot  believe  that  the  section 
was  intended  by  Congress  to  be  so  far-reaching  in  its  results, 
or  that  a  reasonable  construction  of  it  requires  us  to  hold  that 
the  State  of  Delaware,  by  its  Constitution  and  laws,  denies  or 
prevents,  or  impairs  the  enforcement,  in  its  judicial  tribunals, 
of  rights  secured  by  any  law  providing  for  the  equal  civil  rights 
of  citizens  of  the  United  States.  Had  the  State,  since  the 
adoption  of  the  Fourteenth  Amendment,  passed  any  statute  in 
conflict  with  its  provisions,  or  with  the  laws  enacted  for  their 
enforcement,  or  had  its  judicial  tribunals,  by  their  decisions, 
repudiated  that  amendment  as  a  part  of  the  supreme  law  of  the 
land,  or  declared  the  acts  passed  to  enforce  its  provisions  to  be 
inoperative  and  void,  there  would  have  been  just  ground  to 
hold  that  there  was  such  a  denial,  upon  its  part,  of  equal  civil 
rights,  or  such  an  inability  to  enforce  them  in  those  tribunals, 
as,  under  the  Constitution  and  within  the  meaning  of  that  sec- 
tion, would  authorize  a  removal  of  the  suit  or  prosecution  to  the 
Circuit  Court  of  the  United  States.     No  such  case  is  presented 
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here.  The  discrimination  complained  of  does  not  result  from 
the  Constitution  or  laws  of  the  State,  as  expounded  by  its  high- 
est judicial  tribunal ;  and,  consequently,  it  could  not  be  made 
manifest  until  after  the  action  of  the  State  court  in  the  case 
commenced.  The  prosecution  against  the  plaintiff  in  error  was 
not,  therefore,  removable  into  the  Circuit  Court,  under  sect. 
641.  In  thus  construing  the  statute  we  do  not  withhold  from 
a  party  claiming  that  he  is  denied,  or  cannot  enforce  in  the 
judicial  tribunals  of  the  State,  his  constitutional  equality  of 
civil  rights,  all  opportunity  of  appealing  to  the  courts  of  the 
Union  for  the  redress  of  his  wrongs.  For,  if  not  entitled,  under 
the  statute,  to  the  removal  of  the  suit  or  prosecution,  he  may, 
when  denied,  in  the  subsequent  proceedings  of  the  State  court, 
or  in  the  execution  of  its  judgment,  any  right,  privilege,  or 
immunity  given  or  secured  to  him  by  the  Constitution  or  laws 
of  the  United  States,  bring  the  case  here  for  review. 

What  we  have  said  leads  to  the  conclusion  that  the  State 
court  did  not  err  in  refusing  to  grant  the  prayer  of  the  pe- 
titioner for  removal. 

The  remaining  question  relates  to  the  denial  of  the  motions 
to  quash  the  indictment  and  the  panels  of  jurors.  The  grounds 
upon  which  the  motions  are  placed  were  formally  and  distinctly 
stated,  and  are  fully  set  out  in  the  bill  of  exceptions.  They 
were  the  same  as  those  assigned  in  the  verified  petition  filed 
by  the  accused  for  the  removal  of  the  prosecution  into  the  Cir- 
cuit Court  of  the  United  States,  viz.  that  from  the  grand  jury 
that  found,  and  from  the  petit  jury  that  was  summoned  to  try, 
the  indictment,  citizens  of  the  African  race,  qualified  in  all 
respects  to  serve  as  jurors,  were  excluded  from  the  panels,  be- 
cause of  their  race  and  color;  and  that,  in  fact,  persons  of 
that  race,  though  possessing  all  the  requisite  qualifications, 
have  always,  in  that  county  and  State,  been  excluded  because 
of  their  race  from  serving  on  juries.  That  colored  persons 
have  always  been  excluded  from  juries  in  the  courts  of  Del- 
aware was  conceded  in  argument,  and  was  likewise  conceded 
in  the  court  below.  The  Chief  Justice,  however,  accompanied 
that  concession  with  the  remark  in  reference  to  this  case,  "  that 
none  but  white  men  were  selected  is  in  nowise  remarkable 
in  view  of  the  fact  —  too  notorious  to  be  ignored  —  that  the 
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great  body  of  black  men  residing  in  this  State  are  utterly  un- 
qualified by  want  of  intelligence,  experience,  or  moral  integrity 
to  sit  on  juries."     The  exceptions,  he  said,  were  rare. 

Although  for  the  reasons  we  have  given  the  prisoner  was  not 
entitled  to  a  removal  of  this  prosecution  into  the  Circuit  Court 
of  the  United  States,  he  is  not  without  remedy  if  the  officers  of 
the  State  charged  with  the  duty  of  selecting  jurors  were  guilty 
of  the  offence  charged  in  his  petition.  A  denial  upon  their 
part,  of  his  right  to  a  selection  of  grand  and  petit  jurors  with- 
out discrimination  against  his  race,  because  of  their  race, 
would  be  a  violation  of  the  Constitution  and  laws  of  the  United 
States,  which  the  trial  court  was  bound  to  redress.  As  said 
by  us  in  Virginia  v.  Rives,  supra,  "  The  court  will  correct  the 
wrong,  will  quash  the  indictment,  or  the  panel ;  or,  if  not,  the 
error  will  be  corrected  in  a  superior  court,"  and  ultimately  in 
this  court  upon  review. 

We  repeat  what  was  said  in  that  case,  that  while  a  colored 
citizen,  party  to  a  trial  involving  his  life,  liberty,  or  property, 
cannot  claim,  as  matter  of  right,  that  his  race  shall  have  a 
representation  on  the  jury,  and  while  a  mixed  jury,  in  a  par- 
ticular case,  is  not  within  the  meaning  of  the  Constitution, 
always  or  absolutely  necessary  to  the  equal  protection  of  the 
laws,  it  is  a  right  to  which  he  is  entitled,  "  that  in  the  selec- 
tion of  jurors  to  pass  upon  his  life,  liberty,  or  property,  there 
shall  be  no  exclusion  of  his  race,  and  no  discrimination  against 
them,  because  of  their  color."  So  that  we  need  only  inquire 
whether,  upon  the  showing  made  by  the  accused,  the  court 
erred  in  overruling  the  motions  to  quash  the  indictment  and 
the  panels  of  jurors. 

We  are  informed  by  the  bill  of  exceptions  that  when  the 
motions  to  quash  were  made,  it  was  agreed  between  the  State, 
by  its  attorney-general,  and  the  prisoner,  by  his  counsel,  with 
the  assent  of  the  court,  that  the  statements  and  allegations  in 
the  petition  for  removal  "  should  be  taken  and  treated,  and 
given  the  same  force  and  effect,  in  the  consideration  and  deci- 
sion "  of  the  motions,  "  as  if  said  statements  and  allegations 
were  made  and  verified  by  the  defendant  in  a  separate  and  dis- 
tinct affidavit "  The  only  object  which  the  prisoner's  counsel 
could  have  had  in  filing  the  affidavit  was  to  establish  the  grounds 
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upon  which  the  motions  to  quash  were  rested.  It  was  in  the 
discretion  of  the  court  to  hear  the  motions  upon  affidavit.  No 
counter  affidavits  were  filed  in  behalf  of  the  prosecution.  Nor 
does  it  appear  that,  on  the  hearing  of  the  motions,  the  State 
controverted,  in  any  form,  the  allegation,  made  with  the 
utmost  directness,  that  her  officers  had  purposely  excluded 
from  the  juries,  because  of  their  color,  citizens  of  the  African 
race,  qualified  to  perform  jury  service.  Nor  does  the  bill  of 
exceptions  disclose  any  suggestion  or  intimation,  by  the  State, 
of  any  objection  to  the  prisoner's  affidavit  as  evidence  in 
support  of  the  motions.  Under  these  circumstances,  without 
any  evidence,  by  affidavit  or  otherwise,  upon  the  part  of 
the  State,  the  motions  to  quash  were  submitted  for  determi- 
nation. They  were  overruled,  upon  the  ground  that  "no  evi- 
dence had  been  produced,  or  offered  by  the  accused,"  to  prove 
that  the  alleged  exclusion  of  colored  persons  from  the  juries 
was  because  of  their  color.  The  court  said  that  such  fact  of 
exclusion  could  not  be  established  by  the  circumstance  that  no 
persons  of  the  African  race  were,  in  fact,  on  the  panels ;  but 
"  should  have  been  proven  affirmatively  on  the  part  of  the  de- 
fendant, and  by  competent  testimony,  outside  of  his  affidavit, 
before  said  motions  to  quash  could  be  granted." 

Thereupon,  before  the  accused  had  even  been  arraigned,  or 
had  pleaded  to  the  indictment,  he  further  moved  the  court  to 
permit  him  to  produce,  as  witnesses,  in  support  of  the  motions 
to  quash,  "  the  commissioners  of  the  Levy  Court,  and  the  clerk 
and  bailiff  of  said  Levy  Court,  and  that  the  court  should  issue 
by  its  clerk  subpoenas  for  said  persons  as  witnesses  to  testify 
as  aforesaid."  To  the  granting  of  that  motion  the  attorney- 
general  of  the  State  objected,  and  his  objection  was  sustained. 
The  bill  shows  that  the  motion  to  go  into  further  proof  was 
denied  "  on  the  ground  that  full  time  to  produce  such  witnesses 
to  make  such  proof  had  existed  before  the  motion  was  heard ; 
that  application  for  leave  to  summon  witnesses  to  support  a 
motion  which  had  been  argued  and  refused,  because  of  want  of 
proof,  when  sufficient  time  had  existed  for  its  production,  was 
without  precedent  in  the  Court  of  Oyer  and  Terminer  in  this 
State,  and,  therefore,  in  this  case,  the  motion  must  be  treated 
as  coming  too  late  to  be  granted." 
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It  may  be  argued  that  the  ruling  of  the  court  whereby  the 
prisoner  was  denied  the  privilege,  after  the  motions  to  quash 
were  overruled,  and  before  the  trial  commenced,  of  making 
further  proof  in  support  of  the  charge  that  both  grand  and 
petit  juries  had  been  selected  in  violation  of  the  Constitution 
and  laws  of  the  United  States,  is  not  the  subject  of  review  in 
this  court.  Without  discussing  that  proposition,  we  may  re- 
mark, with  entire  respect  for  the  court  below,  that  the  circum- 
stances, in  our  judgment,  warranted  more  indulgence,  in  the 
matter  of  time,  than  was  granted  to  a  prisoner  whose  life  was 
at  stake,  and  who  was  too  poor  to  employ  counsel  of  his  own 
selection.  If  it  be  suggested  that  the  commissioners,  when 
summoned,  could  not  have  been  compelled  to  testify,  it  may  be 
answered  that  they  might  not  have  claimed  any  such  exemp- 
tion. But  that  objection,  however  plausible  or  weighty,  did 
not  apply  to  the  clerk  and  bailiff  of  the  Levy  Court.  The  clerk 
of  the  Court  of  Oyer  and  Terminer  was  himself,  as  we  are  ad- 
vised by  the  opinion  of  the  Chief  Justice,  the  clerk  of  the  Levy 
Court,  attending  its  sessions  and  assisting  in  the  transaction  of 
its  business.  That  officer,  we  may  presume,  was  present  in  court 
when  the  application  to  examine  him  as  a  witness  was  made. 
He  and  the  bailiff  were  in  a  position,  perhaps,  to  clearly  sustain 
or  clearly  disprove  the  allegation  that  the  grand  and  petit  juries 
were  organized  upon  the  principle  of  excluding  therefrom  all  col- 
ored persons,  because  of  their  race, — a  charge  involving  the  fair- 
ness and  integrity  of  the  whole  proceeding  against  the  prisoner. 

But  passing  by  this  ruling  of  the  court  below  as  insufficient, 
in  itself,  to  authorize  a  reversal  of  the  judgment,  we  are  of 
opinion  that  the  motions  to  quash,  sustained  by  the  affidavit 
of  the  accused,  —  which  appears  to  have  been  filed  in  support 
of  the  motions,  without  objection  to  its  competency  as  evidence, 
and  was  uncontradicted  by  counter  affidavits*,  or  even  by  a 
formal  denial  of  the  grounds  assigned,  —  should  have  been  sus- 
tained. If,  under  the  practice  which  obtains  in  the  courts  of 
the  State,  the  affidavit  of  the  prisoner  could  not,  if  objected  to, 
be  used  as  evidence  in  support  of  a  motion  to  quash,  the  State 
could  waive  that  objection,  either  expressly  or  by  not  making 
it  at  the  proper  time.  No  such  objection  appears  to  have  been 
made  by  its  attorney-general.     On  the  contrary,  the  agreement 
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that  the  prisoner's  verified  petition  should  be  treated  as  an 
affidavit  "  in  the  consideration  and  decision  "  of  the  motions, 
implied,  as  we  think,  that  the  State  was  willing  to  risk  their 
determination  upon  the  case  as  made  by  that  affidavit,  in  con- 
nection, of  course,  with  any  facts  of  which  the  court  might  take 
judicial  notice.     The  showing  thus  made,  including,  as  it  did, 
the  fact  (so  generally  known  that  the  court  felt  obliged  to  take 
judicial  notice  of  it)  that  no  colored  citizen  had  ever  been  sum- 
moned as  a  juror  in  the  courts  of  the  State,  —  although  its 
colored  population  exceeded  twenty  thousand  in  1870,  and  in 
1880  exceeded  twenty-six  thousand,  in  a  total  population  of 
less  than  one  hundred  and  fifty  thousand,  —  presented  a  prima 
facie  case  of  denial,  by  the  officers  charged  with  the  selection 
of  grand  and  petit  jurors,  of  that  equality  of  protection  which 
has  been  secured  by  the  Constitution  and  laws  of  the  United 
States.    It  was,  we  think,  under  all  the  circumstances,  a  violent 
presumption  which  the  State  court  indulged,  that  such  uniform 
exclusion  of  that  race  from  juries,  during  a  period  of  many 
years,  was  solely  because,  in  the  judgment  of  those  officers, 
fairly  exercised,  the  black  race  in  Delaware  were  utterly  dis- 
qualified, by  want  of  intelligence,  experience,  or  moral  integrity, 
to  sit  on  juries.     The  action  of  those  officers  in  the  premises  is 
to  be  deemed  the  act  of  the  State ;  and  the  refusal  of  the  State 
court  to  redress  the  wrong  by  them  committed  was  a  denial  of 
a  right  secured  to  the  prisoner  by  the  Constitution  and  laws 
of  the  United  States.     Speaking  by  Mr.  Justice  Strong,  in  Ex 
parte  Virginia^  we  said,  and  now  repeat,  that  "  a  State  acts  by 
its  legislative,  its  executive,  or  its  judicial  authorities.     It  can 
act  in  no  other  way.     The  constitutional  provision,  therefore, 
must  mean  that  no  agency  of  the  State,  or  of  the  officers  or 
agents  by  whom"  its  powers  are  executed,  shall  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws. 
Whoever,  by  virtue  of  public  position  under  a  State  govern- 
ment, deprives  another  of  property,  life,  or  liberty  without  due 
process  of  law,  or  denies  or  takes  away  the  equal  protection  of 
the  laws,  violates  the  constitutional  inhibition  ;  and  as  he  acts 
in  the  name  and  for  the  State,  and  is  clothed  with  the  State's 
authority,  his  act  is  that  of  the  State.     This  must  be,  or  the 
constitutional  prohibition  has  no  meaning." 
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The  judgment  of  the  Court  of  Oyer  and  Terminer  will  be 
reversed,  with  directions  to  set  aside  the  judgment  and  verdict, 
as  well  as  the  order  denying  the  motion  to  quash  the  indict- 
ment and  panels  of  jurors,  and  for  such  proceedings,  upon  a 
further  hearing  of  those  motions,  as  may  be  consistent  with  the 

principles  of  this  opinion  ;  and  it  is 

So  ordered. 

Mr.  Chief  Justice  Waite  and  Mr.  Justice  Field  dis- 
sented. 

Me.  Chief  Justice  Waite.  I  am  unable  to  concur  in  this 
judgment.  We  said  in  Virginia  v.  Rives  (100  U.  S.  313),  that 
the  mere  fact  that  no  person  of  color  had  been  allowed  to 
serve  on  juries  where  colored  men  were  interested,  was  not 
enough  to  show  that  they  had  been  discriminated  against  be- 
cause of  their  race.  That  is  all  that  was  shown  in  this  case  on 
the  motions  to  quash,  except  that  the  accused  declared  in  his 
affidavit  that  the  exclusion  of  colored  men  from  juries  in  Dela- 
ware had  been  because  of  their  race.  I  cannot  believe  that  the 
refusal  of  the  court,  on  such  an  affidavit  unsupported  by  any 
evidence,  to  quash  the  indictment  and  the  panel  of  jurors  be- 
cause he  had  been  discriminated  against  on  account  of  his  race, 
was  such  an  error  in  law  as  to  justify  a  reversal  of  the  judg- 
ment. As  the  motions  had  once  been  submitted  on  his  affi- 
davit alone  and  decided,  it  rested  in  the  discretion  of  the  court 
to  allow  a  rehearing  and  permit  further  evidence  to  be  intro- 
duced. The  refusal  of  the  court  to  do  so  cannot,  as  I  think,  be 
assigned  for  error  here. 

Mr.  Justice  Field.  I  am  unable  to  concur  with  the  ma- 
jority of  the  court  in  the  decision  in  this  case.  It  proceeds 
upon  two  assumptions,  both  of  which,  in  my  judgment,  are  er- 
roneous :  one,  that  on  motions  to  the  court  the  averments  of  a 
party  as  to  matters  not  resting  within  his  personal  knowledge, 
if  not  specially  contradicted,  are  to  be  taken  as  true ;  the  other, 
that  the  clause  in  the  Fourteenth  Amendment  to  the  Constitu- 
tion, prohibiting  the  States  from  denying  to  any  person  within 
their  jurisdiction  the  equal  protection  of  the  laws  requires  them, 
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in  oases  affecting  the  rights  and  interests  of  persons  of  the  col- 
ored race,  to  summon  persons  of  that  race  for  jury  service. 

The  defendant,  who  is  a  colored  man,  was  indicted  in  May, 
1880,  in  the  court  of  general  sessions  for  the  county  of  New  Cas- 
tle, in  the  State  of  Delaware,  for  a  rape  upon  a  white  woman, 
a  crime  punishable  in  that  State  with  death.  On  motion  of  the 
attorney-general  of  the  State,  the  indictment  was  removed  for 
trial  to  the  Court  of  Oyer  and  Terminer  of  the  county.  The 
defendant  then  presented  a  petition,  praying  for  its  removal  to 
the  Circuit  Court  of  the  United  States,  setting  forth  as  grounds 
for  the  application,  that  he  was  a  citizen  of  the  United  States 
and  of  the  State  of  Delaware,  of  African  race  and  descent ; 
that  by  the  statutes  of  the  State  all  persons  qualified  to  vote  at 
its  general  elections  were  liable  to  serve  as  jurors,  with  certain 
exceptions,  not  important  to  be  here  mentioned ;  but  that,  by 
the  Constitution  of  the  State,  the  right  of  an  elector  was 
enjoyed  only  by  free  white  male  citizens  over  the  age  of  twenty- 
one  years ;  that  the  Levy  Court  of  New  Castle  County  was  re- 
quired, at  its  annual  session  in  March,  to  select  from  the  list  of 
the  taxable  citizens  of  the  county  the  names  of  one  hundred 
sober  and  judicious  persons  to  serve,  if  summoned,  as  grand 
jurors  at  the  several  courts  to  be  held  that  year ;  and  also  the 
names  of  one  hundred  and  fifty  other  sober  and  judicious  per- 
sons to  serve,  if  summoned,  as  petit  jurors  in  such  courts  ;  that 
the  Levy  Court,  at  its  session  in  March,  1880,  in  thus  selecting 
persons  to  serve,  if  summoned,  as  grand  and  petit  jurors  in  those 
courts,  including  that  of  the  general  sessions  and  that  of  Oyer 
and  Terminer,  had  selected  no  persons  of  color  or  African  race, 
but,  on  the  contrary,  had  excluded  them  because  of  their  race 
and  color ;  that  the  prothonotary  and  clerk  of  the  peace  of  the 
county  had  drawn  from  the  list  of  those  thus  selected  the  grand 
jurors  by  whom  the  indictment  against  the  petitioner  was  found, 
and  the  petit  jurors  by  whom  he  was  to  be  tried,  and  that  per- 
sons of  color  and  of  African  race,  though  otherwise  qualified, 
had  always  been  excluded  from  serving  on  juries,  in  the  county 
and  State,  because  of  their  race  and  color;  that  by  reason 
thereof,  the  petitioner,  in  the  finding  of  the  indictment  had 
been,  and  in  the  trial  thereof  would  be,  denied  the  equal  pro- 
tection of  the  laws ;  and  further,  that  by  the  exclusion  of  all 
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persons  of  color  and  African  race  from  the  grand  and  petit 
juries  of  the  State,  by  force  of  its  Constitution  and  laws,  the 
petitioner  was  denied,  and  could  not  enforce  in  its  judicial  tri- 
bunals, the  right  secured  to  him  by  the  act  of  Congress  provid- 
ing for  the  equal  civil  rights  of  citizens  of  the  United  States. 

The  Constitution  of  Delaware  was  adopted  in  1831 ;  and  the 
counsel  for  the  defendant,  in  presenting  the  petition,  assumed 
that  its  limitation  of  the  right  of  suffrage  to  white  male  citi- 
zens was  still  operative,  notwithstanding  the  Fifteenth  Amend- 
ment, and  that  as  white  persons  are  there  named  as  electors, 
only  such  were  allowed  to  serve  as  jurors.  But  this  view  is 
clearly  untenable.  The  Fifteenth  Amendment  took  effect  upon 
its  adoption,  and  operated  to  strike  out  the  word  "  white  "  from 
the  Constitution  of  Delaware ;  and  such  has  been  the  uniform 
ruling  of  the  courts  of  that  State.  The  Court  of  Oyer  and  Ter- 
miner, accordingly,  held  that  there  was  no  law  of  the  State  for- 
bidding the  Levy  Court  to  select  persons  of  African  race. and 
color  as  jurors  because  of  their  race  and  color,  if  otherwise 
qualified ;  and  further,  that  it  did  not  appear  that  the  grand  and 
petit  juries,  though  composed  entirely  of  white  persons,  were 
so  made  up  by  the  exclusion  of  colored  persons  on  the  ground 
of  their  race  and  color,  or  that  the  defendant  was  denied  any 
right  secured  to  him  as  a  citizen  of  the  United  States  through 
the  selection  of  those  panels.  The  application  for  a  removal  of 
the  indictment  to  the  United  States  Circuit  Court  was,  there- 
fore, denied.  It  is  not  necessary  to  justify  this  ruling  by  any 
extended  argument,  for  it  is  held  by  a  majority  of  this  court 
that  the  removal  was  properly  refused. 

The  defendant  then  moved  to  quash  the  indictment  and  the 
panel  of  grand  jurors  by  which  it  was.  found,  and  the  panel  of 
petit  jurors  summoned  for  its  trial,  giving  as  reasons  for  the 
motion  the  action  of  the  Levy  Court  in  selecting  persons  to  serve, 
if  summoned,  as  grand  and  petit  jurors,  and  the  action  of  the 
prothonotary  and  clerk  of  the  peace  of  the  county  in  drawing 
the  jurors  from  the  list  of  those  selected,  and  the  consequent 
deprivation  of  the  petitioner's  rights,  all  of  which  are  stated  in 
the  petition  for  the  removal  of  the  case.  No  additional  affida- 
vit was  filed ;  but  the  attorney-general  of  the  State  waived  this 
omission,  and  consented  that  the  statements  in  that  petition 
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should  be  taken  and  treated  as  of  the  same  force  and  effect  in 
the  consideration  of  the  motion 'to  quash  as  if  presented  by 
a  separate  affidavit.  The  motion  was  then  heard,  and  after 
being  retained  under  advisement  for  some  days  was  denied, 
because,  although  in  fact  no  persons  of  African  race  or  color 
were  on  the  panel  either  of  the  grand  or  petit  jury,  no  evi- 
dence had  been  produced  or  offered  by  the  defendant  to  prove 
his  statement  that  the  exclusion  was  by  reason  of  their  color  or 
race,  and  the  court  could  not  accept  such  fact  as  established 
from  the  circumstance  that  no  such  persons  were  on  either  list 
or  panel,  nor  from  the  unaided  affidavit  of  the  defendant ;  but 
held,  that  it  should  have  been  proved  affirmatively  by  compe- 
tent testimony  outside  of  his  own  affidavit.  This  ruling  con 
Btitutes,  in  the  opinion  of  the  majority  of  the  court,  reversible 
error. 

It  is  obvious  thai  the  mere  fact  that  no  persons  of  the  col- 
ored race  were  selected  as  jurors  is  not  evidence  that  such  per- 
sons were  excluded  on  account  of  their  race  or  color.  The  law 
only  required  one  hundred  "  sober  and  judicious  "  persons  to  be 
selected  to  serve  as  grand  jurors,  and  one  hundred  and  fifty 
such  persons  as  petit  jurors,  out  of  the  whole  body  of  the 
county,  and  these  numbers  may  have  been  selected  without  any 
other  consideration  than  their  merit  and  fitness  to  perform  jury 
duty.  There  is  no  suggestion  that  the  grand  jurors  by  whom 
the  indictment  was  found,  or  the  petit  jurors  summoned  for  the 
trial,  had  not  the  prescribed  qualifications,  and  were  not  "  sober 
and  judicious  "  men.  It  would  seem,  when  the  law  has  been 
obeyed,  as  in  this  case,  that  something  more  than  the  mere 
absence  of  colored  persons  from  the  panels  should  be  shown 
before  they  can  be  set  aside.  And  the  fact  that  colored  persons 
bad  never,  since  the  act  of  Congress  of  May  1,  1875,  been 
selected  as  jurors  may  be  attributed  to  other  causes  than  those 
of  race  and  color. 

In  Virginia  v.  Rives,  which  was  before  us  at  the  last  term, 
it  was  urged  for  the  removal  of  the  indictment  against  persons 
of  the  colored  race  from  the  State  to  the  Federal  court,  that 
the  grand  jury  by  which  they  were  indicted,  and  the  jury  by 
which  they  were  to  be  tried,  were  composed  wholly  of  persons 
of  the  white  race,  and  that  none  of  their  race  had  ever  been 
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allowed  to  serve  as  jurors  in  the  county  of  Patrick  (where  the 
indictment  was  found,  and  the  trial  was  to  take  place),  in  any 
case  in  which  a  colored  man  wad  interested;  but  the  court, 
speaking  through  Mr.  Justice  Strong,  said  that  this  statement 
fell  "  short  of  showing  that  any  civil  right  was  denied,  or  that 
there  had  been  any  discrimination  against  the  defendants  be- 
cause of  their  color  or  race.  The  facts  may  have  been  as  stated, 
and  yet  the  jury  which  indicted  them,  and  the  panel  summoned 
to  try  them,  may  have  been  impartially  selected."  100  U.  S. 
813,  322.     Upon  this  subject  the  court  below  said :  — 

"  That  none  but  white  men  were  selected  is  in  nowise  remark- 
able in  view  of  the  fact  —  too  notorious  to  be  ignored  —  that 
the  great  body  of  black  men  residing  in  this  State  are  utterly 
unqualified  by  want  of  intelligence,  experience,  or  moral  integ- 
rity to  sit  on  juries.  Exceptions  there  are,  unquestionably,  but 
they  are  rare,  and  so  much  so,  that  it  is  not  often  that  more 
than  one  colored  man  appears  upon  a  panel  in  the  United  States 
courts  which  have  a  whole  State  to  select  from ;  whereas  in  this 
case  the  selection  was  confined  to  a  single  county.  And  in  sup- 
port of  the  suggestion  of  unfitness,  we  have  the  fact  that  though 
the  constitutional  amendment  and  the  legislation  '  appropriate ' 
to  carry  it  into  effect  have  been  in  force,  the  former  for  about 
fifteen  years  and  the  latter  over  five  years,  yet  no  instance  has 
yet  occurred  where  parties  to  a  proceeding  —  and  they  are  very 
often  colored  men  -  -  have  ever  selected  a  man  of  African  de- 
scent as  a  referee.  This  fact  is  not  to  be  disregarded  in  assign- 
ing a  cause  for  the  exclusion  of  negroes  from  juries,  if  such 
exclusion  could  be  shown  to  have  been  made.  With  our  knowl- 
edge, as  men  of  the  Staje,  of  the  African  race  in  Delaware, 
and  of  the  circumstance  just  referred  to,  it  would  be  wholly 
unwarranted  in  us  to  infer  exclusion  for  the  mere  reason  of 
color,  because  our  juries  are,  in  point  of  fact,  composed  of  white 
men  alone ;  or  to  entertain  a  suspicion  of  such  cause  unless  it 
had  better  support  than  the  wholly  unsupported  affidavit  of  the 
defendant.  To  impute  to  the  levy  court  a  purpose  to  do  other- 
wise than  perform  their  duty  by  the  selection  of  *  sober  and 
judicious '  persons  to  serve  upon  the  juries,  as  the  law  requires, 
would  be  a  wrong  on  our  part  upon  the  well-known  principle 
that,  in  the  absence  of  proof  to  the  contrary,  a  public  officer, 


Oct  1880.]  Neal  v.  Delaware.  403 

discharging  an  official  obligation  or  function,  is  to  be  presumed 
to  have  done  it  faithfully  according  to  law." 

It  also  seems  to  me  plain  that  the  court  below  properly 
refused  to  accept  as  true  the  statements  in  the  defendant's  affi- 
davit. If  the  unsupported  statements  of  a  party  thus  made 
could  be  taken  as  true,  on  a  motion  to  quash,  very  few  indict- 
ments would  stand  before  the  affidavits  which  would  be  offered. 
Here  the  affidavit  was  as  to  matters  which  could  not  possibly 
have  been  within  the  knowledge  of  the  petitioner.  However 
positive  his  averments,  they  must,  therefore,  be  taken,  like  the 
averments  as  to  the  law  of  the  State,  as  made  upon  informa- 
tion and  belief  only.  It  also  imputed  grave  offences  to  the 
officers  of  the  Levy  Court,  if  the  act  of  Congress  on  the  subject 
of  jurors  in  State  courts  is  valid.  Under  these  circumstances, 
to  accept  as  conclusive  his  statements  would  be  —  as  was  well 
observed  by  counsel  —  to  reverse  all^the  rules  of  evidence, 
overturn  all  orderly  procedure  in  courts  of  justice,  and  contra- 
dict the  settled  maxims  of  ordinary  human  experience.  It 
would  be  giving  to  his  expression  of  opinion  and  belief,  as  to 
the  criminal  conduct  of  public  officers,  the  force  of  positive 
proof. 

After  the  decision  of  the  motion  the  defendant  applied  for 
leave  to  produce  the  commissioners  and  the  clerk  and  bailiff  of 
the  Levy  Court  as  witnesses  to  establish  his  statements,  and  that 
subpoenas  be  issued  for  them.  This  application  was  denied  on 
the  ground  that  sufficient  time  had  existed  to  produce  such 
witnesses  before  the  motion  was  heard,  the  court  observing  that 
"  application  for  leave  to  summon  witnesses  to  support  a  mo* 
tion  which  had  been  argued  and  refused  because  of  want  of 
proof,  when  sufficient  time  had  existed  for  its  production,  was 
without  precedent  in  the  Court  of  Oyer  and  Terminer  of  the 
State,  aad,  therefore,  in  this  case,  the  motion  must  be  treated 
as  coming  too  late."  I  may  add  to  what  is  thus  stated,  that, 
so  far  as  my  knowledge  extends,  the  application  is  without  pre- 
cedent in  any  court.  Applications  may  be  heard  for  a  rehear- 
ing; but  until  a  rehearing  is  had  it  is  not  permissible  to  call 
witnesses  for  the  motion  already  decided.  Besides  this  consid- 
eration, there  was  no  affidavit,  nor  suggestion,  by  the  defend- 
ant that  the  officers  named  would  support  his  statement.     His 
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motion  was  simply  for  permission  to  make  the  experiment  by 
calling  them  to  the  stand.  The  prothonotary  and  clerk  of  the 
peace  were  not  shown  to  have  had  any  knowledge  on  the  sub- 
ject ;  and  the  commissioners  of  the  Levy  Court  could  not  have 
been  required  to  answer  as  to  the  asserted  fact  that  persous 
were  excluded  by  them  from  the  jury  list  on  account  of  their 
race  or  color.  If  the  law  of  Congress  prohibiting  such  exclu- 
sion be  valid,  the  commissioners  by  such  action  would  have 
subjected  themselves  to  penalties.  And,  whilst  it  is  true  that 
a  witness  may  not  claim  exemption  from  answering  questions 
where  the  answer  might  subject  him  to  a  criminal  prosecution, 
yet  it  would  be  an  unusual  thing  to  require  parties  to  be  sum- 
moned upon  a  suggestion  that  they  might  be  willing  to  crimi- 
nate themselves  and  thus  furnish  support  to  a  motion.  The 
refusal  to  allow  the  defendant  to  make  such  an  experiment  with 
the  commissioners,  and  to  enter  on  an  exploring  expedition 
with  the  others  named,  does  not  appear  to  be  a  harsh  ruling 
meriting  animadversion,  but  one  perfectly  just  and  proper. 
And  in  this  connection  the  statement  of  counsel  of  the  defend- 
ant in  their  printed  brief  is  not  to  be  overlooked,  that  it  was 
not  in  his  power  u  to  produce  any  evidence  of  the  intent  with 
which  the  Levy  Court  excluded  men  of  his  race  and  color  from 
the  jury  lists,  other  than  the  presumptive  evidence  already 
discussed,"  —  that  is,  such  as  arose  from  the  fact  that  they 
had  always  been  excluded  from  jury  service  ;  a  statement 
which  is  equivalent  to  an  admission  that  the  right  for  which 
counsel  now  contend,  had  it  been  allowed  to  the  defendant, 
would  have  been  of  no  avail  to  him. 

But  erroneous  as  I  deem  the  ruling  of  the  majority  of  this 
court  in  the  weight  accorded  to  the  unsupported  averments  of 
the  defendant,  as  to  matters  not  within  his  personal  knowledge, 
the  meaning  given  to  the  concluding  clause  of  the  Fourteenth 
Amendment  presents  a  matter  for  consideration  of  far  greater 
importance.  True,  the  opinion  only  reaffirms  the  doctrine  in 
the  cases  from  Virginia  decided  at  the  last  term.  I  thought 
the  doctrine  erroneous  then,  and  with  great  deference  to  my 
associates,  I  must  say,  that  after  a  careful  and  repeated  perusal 
of  their  opinion,  my  conviction  remains  unchanged.  The  legis- 
lation of  Congress,  which  requires  persons  of  the  colored  race 
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to  be  admitted  to  serve  as  jurors  in  State  courts,  is  contained  in 
the  fourth  section  of  the  act  of  March  1,  1875,  c.  114,  u  to  pro- 
tect all  citizens  in  their  civil  and  legal  rights,"  which  declares : 
"  That  no  citizen  possessing  all  other  qualifications,  which  are 
or  may  be  prescribed  by  law,  shall  be  disqualified  for  service 
as  grand  or  petit  juror  in  any  court  of  the  United  States,  or 
of  any  State,  on  account  of  race,  color,  or  previous  condition  of 
servitude ;  and  any  officer  or  other  person  charged  with  any 
duty  in  the  selection  or  summoning  of  jurors,  who  shall  exclude 
or  fail  to  summon  any  citizen  for  the  cause  aforesaid,  shall,  on 
conviction  thereof,  be  deemed  guilty  of  a  misdemeanor,  and  be 
fined  not  more  than  five  thousand  dollars." 

Before  the  adoption  of  the  Thirteenth,  Fourteenth,  and  Fif- 
teenth Amendments  to  the  Constitution,  no  one  would  have 
pretended  that  Congress  possessed  any  power  to  legislate  with 
respect  to  jurors  —  grand  or  petit  —  in  the  State  courts.  Upon 
no  one  subject  would  there  have  been  a  more  general  concur- 
rence of  opinion  than  that  their  selection  was  a  matter  entirely 
of  State  regulation ;  that  it  was  for  the  States  exclusively  to 
determine  who  should  be  liable  to  serve  as  jurors  in  their 
courts,  what  qualifications  they  should  possess,  and  in  what 
manner  they  should  be  selected.  Indeed,  it  was  competent  for 
the  States  to  dispense  completely  with  juries,  and  to  require 
all  suits,  civil  and  criminal,  to  be  determined  without  their 
aid. 

Of  the  three  amendments,  it  is  plain  that  the  Thirteenth 
and  Fifteenth  have  no  bearing  upon  the  selection  of  jurors. 
The  Thirteenth  prohibits  slavery  and  involuntary  servitude, 
except  in  punishment  for  crime,  within  the  United  States,  or 
in  any  other  place  subject  to  their  jurisdiction.  It  makes  every 
one  within  all  our  broad  domain,  and  wherever  our  jurisdiction 
extends,  on  land  or  sea,  a  freeman,  with  the  same  right  to  pur- 
sue his  happiness  as  all  others,  and  on  like  conditions.  But  it 
does  not  undertake  to  do  anything  more ;  it  does  not  confer  any 
political  rights;  it  leaves  the  States  with  all  their  previous 
powers  to  determine  who  shall  fill  their  offices  and  be  intrusted 
with  the  administration  of  their  laws.  A  similar  provision  was 
found  in  the  constitutions  of  all  the  Free  States,  and  it  was 
never  supposed  that  it  impaired  in  any  respect  the  sovereign 
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right  and  power  of  the  people  of  every  State  to  determine  to 
whom  they  would  confide  the  trusts  of  government. 

The  Fifteenth  Amendment  only  prohibits  the  denial  or  abridg- 
ment of  the  elective  franchise  to  citizens  by  reason  of  their  race, 
color,  or  previous  condition  of  servitude.  It  excludes  from  the 
power  of  the  State  one  ground  of  limitation  upon  the  quali- 
fication of  voters ;  it  relates  to  no  other  subject.  It  is,  then, 
to  the  Fourteenth  Amendment  that  the  advocates  of  the  con- 
gressional act  must  resort  to  find  authority  for  its  enactment, 
and  to  the  first  section  of  that  amendment,  which  is  as  follows: 
"All  persons  born  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States,  and  of  the  State  wherein  they- reside.  No  State  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States,  nor  shall  any  State 
deprive  any  person  of  life,  liberty,  or  property,  without  due 
process  of  law,  nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws." 

In  the  first  clause  of  this  section,  declaring  who  are  citizens 
of  the  United  States,  there  is  nothing  which  touches  the  subject 
under  consideration.  The  second  clause,  declaring  that  "no 
State  shall  make  or  enforce  any  law  which  will  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States,"  is 
limited,  according  to  the  decision  of  this  court  in  Slaughter- 
House  Cases,  to  such  privileges  and  immunities  as  belong  to 
citizens  of  the  United  States,  as  distinguished  from  those  of 
citizens  of  the  State.  If  this  construction  be  sound,  —  and, 
restricted  as  it  is,  it  has  not  been  overruled  by  those  who  ap- 
prove of  a  loose  and  latitudinarian  construction  of  another 
clause  of  the  same  section,  —  it  will  not  be  contended  that  the 
privilege  of  persons  to  act  as  jurors  is  covered  by  the  inhibi- 
tion. But  if  a  broader  construction  be  given  to  the  clause,  such 
as  was  advocated  by  the  dissenting  judges  in  Slaughter-Howe 
Cases,  the  inhibition  can  have  no  application.  The  Constitu- 
tion, previous  to  this  amendment,  declared  that  "the  citizens 
of  each  State  shall  be  entitled  to  all  privileges  and  immunities 
of  citizens  in  the  several  States,"  and  it  was  never  supposed  or 
contended  that  jury  duty  or  jury  service  was  included  among 
those  privileges  and  immunities.     The  third   clause,  which 
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declares  that  no  State  shall  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law,  has  no  reference  to  this 
subject.  That  is  a  provision  found  in  all  6ur  State  constitutions 
from  the  origin  of  the  government,  and  is  intended  to  protect 
life,  liberty,  and  property  from  arbitrary  legislation.  It  is 
upon  the  last  clause  of  the  section  that  the  majority  of  the 
court  are  compelled  to  rely  to  sustain  the  act  of  Congress. 
u  No  State  shall  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws."  What,  then,  is  meant  by  this 
provision,  u  equal  protection  of  the  laws"?  All  persons  within 
the  jurisdiction  of  the  State,  whether  citizens  or  foreigners, 
male  or  female,  old  or  young,  are  embraced  in  its  comprehensive 
terms.  If  to  give  equal  protection  to  them  requires  that  per- 
sons of  the  classes  to  which  they  severally  belong  shall  have 
the  privilege  or  be  subject  to  the  duty — whichever  it  may  be— 
of  acting  as  jurors  in  the  courts  in  cases  affecting  their  inter- 
ests, the  mandate  of  the  Constitution  will  produce  a  most  ex- 
traordinary change  in  the  administration  of  the  laws  of  the 
States ;  it  will  abolish  the  distinctions  made  in  the  selection  of 
jurors  between  citizens  and  foreigners,  and  between  those  of 
our  race  and  those  of  the  Mongolian,  Indian,  and  other  races, 
who  may  be  at  the  time  within  their  jurisdiction.  A  China- 
man may  insist  that  people  of  his  race  shall  be  summoned  as 
jurors  in  cases  affecting  his  interests,  and  that  the  exclusion 
is  a  denial  to  him  of  the  equal  protection  of  the  laws.  Any 
foreigner,  sojourning  in  the  country,  may  make  a  similar  claim 
for  jurors  of  his  nation.  It  is  obvious  that  no  such  claim  would 
be  respected,  and  yet  I  am  unable  to  see  why  it  should  not  be 
sustained,  if  the  construction  placed  upon  the  amendment  by 
the  majority  of  the  court  in  this  case  be  sound. 

It  seems  to  me  that  the  universality  of  the  protection  con- 
templated by  the  clause  in  question  renders  the  position  of  the 
majority  of  the  court  untenable.  No  one  can  truly  affirm  that 
women,  the  aged,  and  the  resident  foreigner,  whether  Caucasian 
or  Mongolian,  though  excluded  from  acting  as  jurors,  are  not 
as  equally  protected  by  the  laws  of  the  State  as  those  who  are 
allowed  or  required  to  serve  in  that  capacity.  To  afford 
equality  of  protection  to  all  persons  by  its  laws  does  not  require 
the  State  to  permit  all  persons  to  participate  equally  in  the 
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administration  of  those  laws,  or  to  hold  its  offices,  or  to  dis- 
charge the  trusts  of  government.  Equal  protection  of  the  laws 
of  a  State  is  extended  to  persons  within  its  jurisdiction,  within 
the  meaning  of  the  amendment,  when  its  courts  are  open  to 
them  on  the  same  terms  as  to  others,  with  like  rules  of  evi- 
dence and  modes  of  procedure,  for  the  security  of  their  persons 
and  property,  the  prevention  and  redress  of  wrongs,  and  the 
enforcement  of  contracts;  when  they  are  subjected  to  no  re- 
strictions in  the  acquisition  of  property,  the  enjoyment  of  per- 
sonal liberty,  and  the  pursuit  of  happiness,  which  do  not  equally 
affect  others ;  when  they  are  liable  to  no  other  nor  greater 
burdens  or  charges  than  such  as  are  laid  upon  others,  and  when 
no  different  nor  greater  punishment  is  enforced  against  them 
for  a  violation  of  the  laws.  When  this  condition  of  things 
exists  in  a  State,  there  is  that  equality  before  the  law  which  is 
guaranteed  to  all  persons  within  its  jurisdiction.  The  amend- 
ment, as  I  said  in  Ex  parte  Virginia,  "  secures  to  all  persons 
their  civil  rights  upon  the  same  terms ;  but  it  leaves  political 
rights,  or  such  as  arise  from  the  form  of  government  and  its 
administration,  as  they  stood  previous  to  its  adoption.  It  has 
no  more  reference  to  them  than  it  has  to  social  rights  and 
duties,  which  do  not  rest  upon  any  positive  law,  though  they 
are  more  potential  in  controlling  the  intercourse  of  individ- 
uals. .  .  .  This  is  manifest  from  the  fact  that  when  it  was  de- 
sired to  confer  political  power  upon  the  newly  made  citizens 
of  the  States,  as  was  done  by  inhibiting  the  denial  to  them  of 
the  suffrage  on  account  of  race,  color,  or  previous  condition  of 
servitude,  a  new  amendment  was  required."  100  U.  S.  839, 
868. 

The  position  that  in  cases  where  the  rights  of  colored  per- 
sons are  concerned  it  is  essential  for  their  protection  that  indi- 
viduals of  their  race  should  be  summoned  as  jurors,  is  founded 
upon  the  assumption  that  in  such  cases  white  persons  will  be 
prejudiced  jurors.  "If  this  position,"  as  I  said  in  the  case 
cited,  "be  correct,  there  ought  not  to  be  any  white  persons 
on  the  jury  when  the  interests  of  colored  persons  only  are 
involved.  That  jury  would  not  be  an  honest  or  fair  one,  of 
which  any  of  its  members  should  be  governed  in  his  judgment 
by  other  considerations  than  the  law  and  the  evidence ;  and 
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that  decision  would  hardly  be  considered  just  which  should  be 
reached  by  a  sort  of  compromise,  in  which  the  prejudices 
of  one  race  were  set  off  against  the  prejudices  of  the  other." 
Id.  869. 

As  I  am  unable  to  find  any  warrant  in  the  Fourteenth 
Amendment  for  the  legislation  of  Congress  interfering  with  the 
selection  of  jurors  in  the  State  courts,  or  to  perceive,  even  if 
that  legislation  be  deemed  valid,  any  error  in  the  ruling  of  the 
court  of  Delaware  I  am  of  opinion  that  its  judgment  should  be 
affirmed. 


CODDINGTOK  V.    RaILBOAD   COMPANY. 

A.,  pursuant  to  his  contract,  surrendered  to  a  railroad  company  coupons  attached 
to  some  of  its  bonds,  whereof  he  was  the  holder,  and  took  in  exchange  there- 
for certificates  of  preferred  stock.  The  road,  with  its  franchises,  was  subse- 
quently sold  by  the  trustees  of  the  Internal  Improvement  Fund  of  Florida,  to 
pay  the  bonds,  whereof  those,  which  he  held,  constituted  a  part.  Eight  years 
alter  the  sale  he  brought  this  suit  to  rescind  the  contract  upon  the  ground  of 
fraud,  all  the  particul&rs  of  which  were  as  well  known  to  him  when  the  sale 
was  made  as  at  any  subsequent  time.  Held,  that  his  right  to  relief  was  barred 
by  his  laches  and  by  the  Statute  of  Limitations. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Florida. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  D.  P.  Holland  for  the  appellant. 
Mr.  C.  W.  Jones^  contra. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

The  allegations  of  the  complainant's  bill,  which  was  dismissed 
on  demurrer,  show  that  prior  to  1866  he  was  the  owner  of  two 
hundred  and  fifty-two  first-mortgage  bonds  of  the  defendant, 
the  Pensacola  and  Georgia  Railroad  Company,  with  several 
overdue  coupons  of  interest  attached ;  that  in  1866  the  presi- 
dent of  the  company  induced  him  to  exchange  these  coupons  for 
certificates  of  its'  preferred  stock ;  that  he  afterwards  bought  of 
other  persons  similar  certificates,  which  had,  in  like  manner, 
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been  received  in  exchange  for  unpaid  coupons,  so  that  in  1869 
he  was  the  owner  of  $64,085  of  these  certificates ;  and  that  the 
surrender  of  the  coupons  in  exchange  for  the  certificates  was  a 
fraud  practised  upon  him  by  the  president,  on  whose  repre- 
sentations he  relied. 

In  what  this  fraud  consisted  is  nowhere  stated,  except  thai 
the  company  had  no  authority  under  its  charter  to  issue  such 
stock,  and  that  if  it  had,  the  certificates  were  invalid  for  want 
of  the  common  seal  of  the  company  to  them. 

We  do  not  think  it  necessary  to  decide  either  of  these 
questions.  They  depend  upon  either  the  general  statutory 
law  of  Florida,  or  the  charter  of  the  company,  of  both  of 
which  the  complainant  must  be  presumed  to  have  had  notice. 
He  was  certainly  bound  to  know  that  the  certificates  which 
he  received  were  without  the  seal  of  the  company. 

There  is  no  allegation  of  any  other  fraud,  nor  of  the  time  of 
the  discovery  of  any  fraud. 

The  Statute  of  Limitations  of  Florida  enacts  that  all  actions, 
except  those  for  recovery  of  real  estate,  must  be  commenced 
within  three  years  after  the  right  accrues,  but  in  an  action  for 
relief  on  the  ground  of  fraud,  the  cause  of  action  is  not  deemed 
to  have  accrued  until  the  discovery  by  the  aggrieved  party  of 
the  facts  constituting  the  fraud. 

All  the  facts  now  alleged  to  constitute  the  fraud  in  this  case 
were  as  well  known  to  the  complainant  at  the  time  of  the 
transaction  as  they  now  are. 

The  trustees  of  the  internal  improvement  fund,  under  the 
authority  vested  in  them  by  law,  sold  out  the  railroad  com- 
pany, its  property  and  franchises,  by  way  of  foreclosure  of  the 
mortgage  which  secured  the  bonds  and  coupons  of  the  com- 
plainant and  others,  in  1869,  for  the  sum  of  $1,220,000.  The 
bill  alleges  that  this  was  without  authority  of  law,  but  no  suffi- 
cient reason  for  the  latter  allegation  is  given. 

It  does  not  appear  that  the  complainant  ever  made  any  de- 
mand upon  these  trustees  for  the  share  of  this  money  due  him 
on  account  of  these  coupons,  or  notified  them  or  the  railroad 
company  of  his  intention  to  rescind  the  contract.  As  far  as 
this  bill  shows,  his  first  action  or  notice  of  intention  to  rescind 
the  contract  or  to  assert  rights  to  or  under  the  coupons  is  this 
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suit,  brought  in  1877,  eight  years  after  the  railroad  and  the 
franchises  of  the  company  had  passed  to  purchasers  under  that 
sale. 

An  attempt  to  evade  the  Statute  of  Limitations  and  the  doc- 
trine of  laches  is  made  by  the  following  allegations :  — 

"  Your  orator  further  alleges  and  charges  that  by  the  said 
act  of  the  said  trustees  he  has  been  unable  to  follow  said  prop- 
erty, except  without  setting  aside  said  sale  and  title  to  the  said 
property.  That  the  president  of  said  company  shortly  after- 
wards moved  out  of  the  State  of  Florida  and  has  since  died ; 
that  the  secretary  of  the  company  turned  over  all  the  books  and 
papers  to  some  parties  to  your  orator  unknown,  and  that  the 
said  secretary,  F.  H.  Flagg,  has  since  died ;  that  your  orator 
has  not  been  able  to  find  any  board  of  directors  of  said  com- 
pany since  A.D.  1869. 

44  That  your  orator  is  informed  and  believes  that  there  has 
been  no  president  or  secretary  elected  by  the  stockholders  or 
others,  and  no  board  of  directors,  since  1869 ;  that  he  has  failed 
to  get  any  relief,  nor  can  he  find  any  board  of  directors  to 
whom  to  apply  for  relief  since  1869." 

The  act  of  the  trustees  here  referred  to  was  the  sale  of  the 
road  for  the  foreclosure  of  the  mortgage.  All  the  practicable 
relief  which  the  complainant  can  obtain  by  this  bill  is  against 
the  fund  arising  from  the  sale  in  the  hands  of  the  trustees  of 
the  improvement  fund.  This  relief  could  better  have  been  had 
immediately  after  the  sale  than  now.  There  has  been  during 
all  this  time  no  obstruction  to  a  suit  against  them.  The  rail- 
road company  became  of  no  consequence,  had  no  property  and 
no  interest  in  this  litigation  after  the  sale. 

It  is  by  no  means  evident  that  if  they  were  liable  to  a  suit, 
that  some  one  could  not  have  been  found  on  whom  service 
could  have  been  made.  There  was  during  all  this  time  the 
same  means  of  serving  process  on  the  company  that  existed 
when  the  present  suit  was  brought. 

The  marshal  in  this  suit  returns  a  service  on  D.  W.  George, 
one  of  the  directors  of  the  company  in  Florida,  and  he  was 
probably  a  resident  director  during  all  that  time.  Upon  this 
service  the  railroad  company  appeared  by  counsel  and  de- 
murred. 
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We  are  of  opinion  that  both  by  reason  of  the  Statute  of  Limi- 
tations and  the  general  doctrine  of  laches,  in  failing  to  tender 
his  certificates  in  due  time  and  assert  a  rescission  of  the  contract, 

the  demurrer  was  well  taken. 

Decree  affirmed. 


Lincoln  v.  Ibon  Company. 

L  Where  a  municipal  corporation,  being  thereunto  authorized  upon  the  per- 
formance of  certain  prerequisites,  has  issued  its  bonds,  which  get  into  circu- 
lation as  commercial  securities,  —  Held,  that  they  &re  prima  facie  binding  oa 
the  corporation  according  to  the  terms  and  conditions  expressed  on  their 
face,  and  that,  in  an  action  on  them,  or  the  coupons  thereto  attached,  the 
plaintiff  need  not  arer  such  performance. 

2.  Want  of  such  performance,  when  in  any  case  arailable  to  defeat  a  recovery, 
must  be  set  up  by  the  corporation. 

8.  A  verdict  cures  a  defective  statement  of  a  title  or  cause  of  action. 

4.  A  verdict  in  assumpsit,  the  plea  being  non  assumpsit,  "that  the  defendant 
is  guilty  in  manner  and  form  as  alleged  in  the  declaration,"  is  amend- 
able, and  judgment  may  be  rendered  thereon  for  the  damages  thereby 
assessed. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Michigan. 

This  was  an  action  brought  by  the  Cambria  Iron  Company 
against  the  township  of  Lincoln,  a  body  corporate  and  politic, 
in  the  county  of  Berrien,  created  under  the  laws  of  Michigan. 
Judgment  was  rendered  for  the  plaintiff,  and  the  township  sued 
out  this  writ  of  error. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

Mr.  H.  F.  SeverenB  for  the  plaintiff  in  error. 
Mr.  M.  J.  Smiley  for  the  defendant  in  error. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court 
The  principal  question  raised  in  this  case  by  the  assignment 
of  errors  is  as  to  the  sufficiency  of  the  first  and  second  counts 
of  the  declaration.  These  counts  are  upon  certain  bonds 
alleged  to  have  been  made  and  executed  by  the  township  of 
Lincoln,  in  the  county  of  Berrien,  aud  State  of  Michigan,  in 
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aid  of  a  railroad  company ;  and  the  objection  made  to  them  is 
that  they  do  not  aver  that  an  election  was  held  to  authorize 
the  issue  of  the  bonds,  as -required  by  law,  and  do  not  aver 
various  other  prerequisites  to  such  issue.  The  question  is 
whether  the  omission  to  make  these  averments  is  error. 

The  law  from  which  the  authority  of  the  township  to  issue 
bonds  is  derived  was  passed  March  22,  1869,  and  was  entitled 
"  An  Act  to  enable  any  township,  city,  or  village  to  pledge  its 
aid,  by  loan  or  donation,  to  any  railroad  company,"  &c. 

The  first  section  declared  that  it  should  be  lawful  for  any 
township  or  city  to  pledge  its  aid  to  any  railroad  company 
chartered  or  organized  under  and  by  virtue  of  the  laws  of  the 
State  of  Michigan,  in  the  construction  of  its  road,  by  loan  or 
donation,  with  or  without  conditions,  for  such  sum  or  sums  not 
exceeding  ten  per  cent  of  the  assessed  value  of  the  property 
in  such  township  or  city,  as  a  majority  of  its  electors  voting 
should,  at  a  meeting  called  for  that  purpose,  determine.  The 
second  section  prescribed  the  manner  of  calling  the  election, 
and  giving  notice  thereof.  The  third  section  directed  the  man- 
ner in  which  the  elections  should  be  conducted,  and  the  record- 
ing of  the  proceedings  on  the  records  of  the  township  or  city. 
The  fourth  section  authorized  the  issue  of  coupon  bonds  for 
the  amount  of  aid  voted,  and  prescribed  the  form  of  the  bonds 
and  the  manner  .of  their  execution ;  if  issued  by  a  township 
they  were  to  be  executed  by  the  supervisor  and  township  clerk, 
and  under  the  seal  of  the  township  if  it  had  one.  Subsequent 
sections  directed  that  the  bonds  when  executed  should  be  de- 
livered to  the  State  treasurer  as  trustee  for  the  municipality 
and  the  railroad  company ;  that  the  treasurer  should  record 
them  in  a  book  so  as  to  show  their  amount,  date,  number,  &c. ; 
and  that  he  should  deliver  them  out  to  the  railroad  company 
whenever  the  company  should  present  a  certificate  of  the  gov- 
ernor of  the  State  that  it  had  complied  with  the  provisions  of 
the  act,  and  was  entitled  to  the  bonds;  that  upon  delivering 
them  he  should  indorse  upon  each  bond  the  date  of  delivery, 
and  notify  the  clerk  of  the  township  or  city;  and  that  the 
township  or  city  should  levy  the  necessary  taxes  to  meet  the 
interest  and  principal  as  they  became  due.  The  eleventh  sec- 
tion provided  that  no  bonds  should  be  delivered  to  the  railroad 
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company  until  it  should  have  complied  with  the  conditions 
voted,  and  completed  its  road  through  or  into  the  township  or 
city  concerned,  according  as  the  charter  required,  and  thence  to 
its  terminus  or  to  some  connecting  line  of  railroad;  or,  if  not 
touching  such  township  or  city,  then  that  it  should  have  com- 
pleted its  road  through  the  adjoining  municipality,  or  for  a 
certain  number  of  miles  adjoining  the  nearest  terminus. 

The  declaration,  after  referring  to  this  statute,  and  stating 
the  organization  of  the  Chicago  and  Michigan  Lake  Shore 
Railroad  Company  under  the  laws  of  Michigan,  having  for  its 
object  the  construction  of  a  railroad  from  New  Buffalo  through 
and  beyond  the  township  of  Lincoln,  proceeds,  in  the  first 
count,  to  aver  that  on  the  1st  of  June,  1869,  the  township, 
acting  under  and  in  accordance  with  the  authority  conferred 
upon  it  by  said  act  of  the  legislature,  made  a  donation  to  said 
railroad  company,  and  for  that  purpose  made  and  executed  four 
certain  bonds,  payable  to  the  said  company  or  bearer  (describ- 
ing them),  which  bonds  were  duly  delivered  to  the  company,  as 
provided  in  the  act;  that  the  plaintiff  (the  Cambria  Iron  Com- 
pany) on  a  certain  day  named,  and  before  the  maturity  of  the 
bonds,  became  and  is  now  the  owner,  holder,  and  bearer  of  said 
bonds  for  value;  and  that  the  bonds  are  due  and  have  not  been 
paid.  The  second  count  describes  four  other  bonds  issued  by 
the  township  under  the  authority  given  to  it  by  the  said  act  as 
a  further  donation  to  the  said  railroad  company,  and  certain 
interest  coupons  attached  to  said  bonds  and  payable  to  bearer, 
of  which  it  is  stated  the  plaintiff  became  the  lawful  owner  and 
holder  for  value  before  maturity,  and  which  have  become  due 
and  have  not  been  paid.  The  declaration  contained  also  the 
common  money  counts.  The  defendant  pleaded  in  abatement 
want  of  service  of  process;  to  which  plea  a  demurrer  was  put 
in  and  sustained  by  default,  for  want  of  a  joinder  in  demurrer. 
The  defendant  also  pleaded  the  general  issue,  and  gave  notice 
of  several  special  defences ;  as,  that  the  Chicago  and  Michigan 
Lake  Shore  Railroad  Company,  and  not  the  defendant,  was 
owner  of  the  bonds ;  that  whatever  of  indebtedness  was  referred 
to  in  the  declaration  arose  by  reason  of  a  vote  of  certain  of 
the  electors  of  the  township  to  aid  in  the  construction  of  the 
railroad   of  the  Chicago  and  Michigan  Lake  Shore  Railroad 
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Company;  that  the  bonds  in  suit  were  delivered  to  said  com- 
pany in  fraud  of  the  township ;  and  "  that  when  said  bonds 
and  the  coupons  for  interest  were  so  delivered,  the  road- 
bed of  said  railroad  was  not  completed;  that  through  said 
township  of  Lincoln  the  culverts  were  not  built,  nor  were  the 
bridges  done  or  completed,  nor  was  said  railroad  fenced,  nor 
were  the  ties  laid  down,  nor  was  the  iron  laid  thereon,  nor  had 
the  road  crossings  been  completed,  nor  the  cattle-guards  con- 
structed." 

The  cause  came  on  for  trial,  and  the  following  is  the  record 
of  the  proceedings  which  subsequently  took  place :  — 

This  cause  having  been  called  for  trial,  the  following  jury 
was  called  and  sworn,  to  wit :  [giving  the  names  of  the  jurors], 
who  sat  together  in  the  jury  box  and  heard  the  evidence  this 
day  adduced,  the  arguments  of  counsel,  and  the  charge  of  the 
court,  and  without  leaving  their  seats  say  upon  their  oath  that 
the  defendant  is  guilty  in  manner  and  form  as  alleged  in  the 
declaration,  and  assess  its  damages  at  the  sum  of  $6,273.32  over 
and  above  its  costs  and  charges.  It  is  therefore  considered  by 
the  court  that  the  said  plaintiff  do  recover  against  the  said  de- 
fendant the  said  sum  so  assessed,  together  with  its  costs  and 
charges  to  be  taxed,  and  that  it  have  execution  therefor. 

We  think  it  very  clear  that  after  a  verdict  upon  the  issues 
presented  by  this  record,  the  omission  in  the  declaration  to 
state  the  holding  of  the  election  and  the  occurrence  of  the  other 
preliminary  facts  which  the  law  required  to  precede  the  issuing 
of  the  bonds,  cannot  be  regarded  as  error.  It  is  a  rule  of  the 
common  law  that  where  there  is  any  defect  or  omission  in  a 
pleading,  whether  in  substance  or  form,  which  would  have  been 
fatal  on  demurrer,  yet,  if  the  issue  joined  be  such  as  necessarily 
required  on  the  trial  proof  of  the  facts  so  defectively  stated  or 
omitted,  and  without  which  it  is  not  to  be  presumed  that  the 
judge  would  have  directed  the  jury  to  give  the  verdict,  such 
defect  or  omission  is  cured.  1  Wms.  Saund.  228.  Or,  as  it 
has  been  tersely  put,  a  verdict  cures  a  defective  statement  of 
a  title  or  cause  of  action,  but  not  the  statement  of  a  defective 
title  or  cause  of  action.  Id.  228  <?,  note.  The  declaration  in 
this  case  states  that  the  defendant,  the  township  of  Lincoln, 
acting  under  and  in  accordance  with  the  authority  conferred 
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by  the  act,  made  a  certain  donation  to  the  railroad  company, 
and  for  that  purpose  did  make  and  execute  the  bonds  in  ques- 
tion ;  that  the  bonds  were  afterward  duly  delivered  to  the  com- 
pany as  provided  in  the  act;  and  that  the  plaintiff  before 
maturity  became  the  owner  thereof  for  value.  The  defendant 
denied  all  this,  and  also  «et  up  special  defences,  that  the  trans- 
fer was  fraudulent,  that  the  road  was  never  built  as  required 
before  the  delivery  of  the  bonds,  &c.  Now  if  the  township 
could  only  make  the  donation  alleged  by  way  of  an  election 
duly  held,  it  was  the  duty  of  the  court  below  to  require  proof 
of  this  fact,  as  well  as  of  the  other  facts  necessarily  involved  in 
the  issue  as  made,  and  it  will  be  presumed  that  this  was  done. 
What  proof  was  sufficient  for  this  purpose  it  is  not  necessary 
to  decide,  as  no  exception  was  taken  on  that  point. 

But  we  do  not  think  that  there  was  any  defect  in  the  decla- 
ration to  be  cured.  We  think  that  it  would  have  been  good 
on  demurrer.  The  township  had  authority  by  law  to  issue  its 
bonds  by  way  of  donation  to  a  railroad.  It  did  issue  its  bonds. 
They  got  into  circulation  as  commercial  securities,  and  were 
purchased  by  the  plaintiff.  All  the  plaintiff  had  to  do  in  case 
of  non-payment  was  simply  to  sue  on  the  bonds.  If  there  was 
any  defence  to  them  by  reason  of  want  of  performance  of  any 
of  the  requisites  necessary  to  give  them  validity,  or  for  any 
other  cause,  it  was  for  the  defendant  to  show  it.  A  bond, 
especially  a  negotiable  bond,  is  a  prima  facie  obligation  of  the 
obligor,  if  he  has  capacity  to  make  it ;  and  is  binding  according 
to  the  terms  and  conditions  apparent  on  its  face  until  the  con- 
trary be  shown.  Whether  an  alleged  defence,  when  set  up,  is 
or  is  not  good  against  the  particular  holder,  is  to  be  determined 
by  the  court  in  each  case.  How  far,  as  against  a  bona  fide 
holder,  the  obligor  may,  in  any  case,  go  behind  the  obligation 
itself,  for  the  purpose  of  showing  a  failure  to  pursue  the  law 
authorizing  its  issue,  is  not  yet,  perhaps,  clearly  determined. 
Here  the  defendant  township  had  opportunity  to  set  up  any 
defence.  It  denied  all  the  averments  of  the  declaration,"  and 
also  gave  notice  of  the  non-performance  of  certain  conditions 
to  be  performed  by  the  railroad  company  preliminary  to  the 
issue  of  the  bonds.  The  verdict  was  against  the  defendant, 
and  no  erroneous  rulings  at  the  trial  are  complained  of.     We 


Oct.  1880.]  Wilson  v.  Gaines.  #  417 

think  that  the  declaration  and  proceedings  as  exhibited  by  the 
record  are  not  obnoxious  to  any  just  exception. 

The  form  of  the  verdict  is  defective,  it  is  true,  finding  "  that 
the  defendant  is  guilty  in  manner  and  form  as  alleged  in  the 
declaration ; "  but  this  is  a  mere  clerical  error  properly  amend- 
able. It  substantially  finds  the  issue  made  by  the  pleadings. 
The  declaration  was  in  assumpsit;  the  plea  was  a  general 
denial  of  the  allegations  of  the  declaration,  equivalent  to  a  plea 
of  nan  assumpsit,  with  notice  of  special  matter.  The  verdict  in 
effect  says  that  the  defendant  did  promise  and  violate  its 
promise,  as  alleged  in  the  declaration. 

We  think  there  is  no  error  in  the  record. 

Judgment  affirmed. 


Wilson  v.  Gaines. 

1.  A  party  who,  under  proceedings  to  enforce  the  statutory  lien  of  the  State  ol 

Tennessee,  purchases  a  railroad  does  not  acquire  therewith  the  immunity 
from  taxation  thereon  which  the  railroad  company  possessed. 

2.  Where  the  case  stands  oa  demurrer  to  his  hill,  which  prays  that  the  collection 

of  taxes  on  the  property  he  restrained,  and  avers  that  the  sale  was  under 
those  proceedings,  this  court  will  not,  in  the  absence  of  a  particular  allega- 
tion to  the  contrary,  presume  that  the  sale  embraced  anything  not  covered 
by  that  lien. 
8.  Mergan  v.  LouUiana  (93  U.  8.  217)  cited  and  approved. 

Error  to  the  Supreme  Court  of  the  State  of  Tennessee. 

The  facts  are  stated  in  the  opinion  of  the  court. 

« 

Mr.  Edward  Baxter,  for  the  plaintiff  in  error. 
No  counsel  appeared  for  the  defendant  in  error. 

AJb.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

This  was  a  bill  in  equity  filed  in  the  Chancery  Court  of 
Nashville,  Tenn.,  to  enjoin  the  collection  of  taxes  upon  that 
part  of  the  railroad  of  the  St.  Louis  and  Southwestern  Rail- 
way Company  which  was  originally  owned  by  the  Edgefield 
and  Kentucky  Railroad  Company.     The  facts  are  these  :  — 

On  the  11th  of  December,  1845,  the  General  Assembly  of 

VOL.  X11I. 
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Tennessee  chartered  the  Nashville  and  Chattanooga  Railroad 
Company  for  the  purpose  of  building  a  railroad  from  Nashville 
to  Chattanooga.  The  thirty-eighth  section  of  that  charter  is 
as  follows :  — 

"The  capital  stock  of  said  company  shall  be  forever  exempt 
from  taxation,  and  the  road,  with  all  its  fixtures  and  appurtenances, 
including  workshops,  warehouses,  and  vehicles  of  transportation, 
shall  be  exempt  from  taxation  for  the  period  of  twenty  years  from 
the  completion  of  the  road,  and  no  longer." 

On  the  1st  of  January,  1852,  the  Nashville  and  Southern 
Railroad  Company  was  incorporated  to  construct  another  line 
of  road,  and  was  to  "  have  all  the  rights,  powers,  and  privileges, 
and  be  subject  to  all  the  liabilities  and  restrictions,  prescribed 
in  the  charter  of  the  Nashville  and  Chattanooga  Railroad  Com- 
pany," with  a  single  exception,  which  is  unimportant  for  any 
of  the  purposes  of  this  case. 

On  the  13th  of  February,  1852,  the  Edgefield  and  Kentucky 
Railroad  Company  was  incorporated  to  build  a  road  from  Nash- 
ville to  the  Kentucky  State  line,  with  the  following  as  the  sixth 
section  of  its  charter :  — 

"  That  the  company  hereby  incorporated  is  invested,  for  the 
purpose  of  making  and  using  said  road,  with  all  the  powers,  rights, 
and  privileges,  and  subject  to  all  the  liabilities  and  restrictions, 
that  are  conferred  and  imposed  on  the  Nashville  and  Chattanooga 
Railroad  Company  by  an  act  passed  on  the  11th  of  December,  1845, 
so  far  as  the  same  are  not  inconsistent  with  the  provisions  of  ihis 
act." 

By  an  act  of  the  General  Assembly  of  the  State  passed  Feb. 
11,  1852,  entitled  "  An  Act  to  establish  a  system  of  internal  im- 
provement in  this  State,"  the  governor  was  authorized  to  issue 
under  circumstances  therein  mentioned  to  certain  railroad  com- 
panies  the  bonds  of  the  State  for  the  purpose  of  aiding  in  the 
completion  of  their  respective  roads;  and  it  was  further  pro- 
vided that  upon  such  issue  and  the  completion  of  the  rond  the 
State  should  "  be  invested  with  a  lien,  without  a  deed  from  the 
company,  upon  the  entire  road,  including  the  stock,  right  of 
way,  grading,  bridges,  masonry,  iron  rails,  spikes,  chairs,  and 
the  whole  superstructure  and  equipments,  and  all  the  property 
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owned  by  the  company  as  incident  to,  or  necessary  for,  its 
business,  and  all  depots  and  depot  stations,  for  the  payment  of 
all  said  bonds  issued  to  said  company  as  provided  in  this  act, 
and  for  the  interest  accruing  on  said  bonds."  Acts  of  1851- 
52,  c.  151,  sects.  1,  4,  pp.  204-206.  On  the  8th  of  February, 
1854,  the  privileges  of  this  act  were  extended  to  the  Edgefield 
and  Kentucky  Railroad  Company.  Acts  of  1853-54,  c.  131, 
sect.  1,  p.  205. 

Afterwards,  on  the  15th  of  December,  1855,  the  charter  of 
the  Edgefield  and  Kentucky  company  was  amended,  and  the 
following  is  sect.  2  of  that  amendment :  — 

"  That  the  said  company  shall  be  entitled  to  all  the  rights  and 
privileges  that  were  conferred  upon  the  Nashville  and  Southern 
Railroad  Company,  by  an  act  of  the  General  Assembly  of  the  State 
of  Tennessee,  passed  Jan.  1, 1852,  entitled  ( An  Act  to  charter  the 
Nashville  and  Southern  Railroad  Company.' n 

The  company  availed  itself  of  the  privileges  of  the  internal 
improvement  act,  and  subjected  its  property  to  the  statutory 
lien  therein  provided  for. 

Default  having  been  made  by  many  of  the  railroad  compa- 
nies in  meeting  their  obligations  for  the  bonds  of  the  State 
issued  to  them,  several  attempts  were  made  to  enforce  the  liens 
on  someof  the  roads  without  success,  and  on  the  22d  of  Decem- 
ber, 1870,  the  legislature  passed  an  act,  sections  1  and  10  of 
which  are  as  follows :  — 

u  Sect.  1.  That  a  bill  shall  be  immediately  filed  in  the  Chan- 
cery Court  at  Nashville  in  the  name  and  behalf  of  the  State,  to 
which  all  the  delinquent  companies,  the  respective  stockholders, 
holders  of  the  bonds,  creditors,  and  all  persons  interested  in  the 
said  several  roads,  shall  be  made  parties  defendant,  and  shall  be 
brought  before  the  court  in  the  mode  prescribed  by  the  rules  of 
practice  in  chancery  established  in  the  State,  except  as  otherwise 
herein  provided.  And  said  court  is  hereby  invested  with  exclusive 
jurisdiction  to  hear,  adjudicate,  and  determine  all  questions  of  law 
and  matters  of  controversy  of  whatever  nature,  whether  of  law  or 
of  fact,  that  have  arisen  or  that  may  arise  touching  the  rights  nnd 
interest  of  the  State,  and  also  of  the  stockholders,  bondholders,  cred- 
itors, and  others  in  said  roads;  and  to  make  ail  such  rules,  orders, 
and  decrees,  interlocutory  and  final,  as  may  be  deemed  necessary  in 
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order  to  a  final  and  proper  adjustment  of  the  rights  of  all  the  parties, 
preliminary  to  a  sale  of  the  interest  of  the  State  in  said  road.  Also 
to  declare  the  exact  amount  of  indebtedness  of  each  of  said  compa- 
nies to  the  State ;  and  likewise  to  define,  as  may  be  thought  proper, 
what  shall  be  the  rights,  duties>  and  liabilities  of  a  purchaser  of  the 
State's  interest  in  said  roads,  or  either  of  them,  and  what  shall  be 
the  reserved  rights  of  said  companies,  stockholders,  and  others 
respectively,  as  against  said  purchasers  alter  such  sale,  under  the 
existing  laws  of  this  State." 

"  Sect.  10.  That  upon  the  sale  of  any  of  the  franchises  of  either 
of  the  railroad  companies  by  the  commissioners  under  the  provi- 
sions of  this  act,  all  the  rights,  privileges,  and  immunities  appertain- 
ing to  the  franchise  so  sold  under  its  act  of  incorporation  and  the 
amendments  thereto,  and  the  general  improvement  law  of  the  State 
and  acts  amendatory  thereof,  shall  be  transferred  to  and  vest  in 
such  purchaser,  and  the  purchaser  shall  hold  said  franchise  subject 
to  all  liens  and  liabilities  in  favor  of  the  State,  as  now  provided  bj 
law  against  the  railroad  companies." 

The  Edgefield  and  Kentucky  company  was  one  of  the  com- 
panies in  default,  and  it  is  averred  in  the  present  bill  that, 
"  under  a  bill  filed  to  foreclose  the  State's  statutory  lien  upon 
the  road  and  superstructure,  equipments  and  stock,  and  the 
property  owned  by  the  company  as  incident  to  or  necessary 
for  its  business,  &c,  .  .  .  the  road,  its  franchises,  property, 
rights,  privileges,  immunities,  &c,  were  sold,"  and  the  St.  Louis 
and  Southwestern  company  by  sundry  mesne  conveyances  was 
invested  with  the  title.  It  is  now  contended  that,  under  these 
circumstances,  the  road  of  the  Edgefield  and  Kentucky  com* 
pany,  in  the  hands  of  the  St.  Louis  and  Southwestern,  is  exempt 
from  taxation  until  the  expiration  of  twenty  years  from  its 
completion.  The  Supreme  Court  of  the  State  dismissed  the 
bill,  holding  that  the  exemption  from  taxation  which  was 
granted  to  the  Nashville  and  Chattanooga  company  was  not 
one  of  the  privileges  of  that  company  which  passed  to  the 
Edgefield  and  Kentucky  company,  either  by  its  original  or 
amended  charter.  To  reverse  that  decree  the  case  has  been 
brought  here  by  writ  of  error. 

In  the  view  we  take  of  this  case,  it  is  unnecessary  to  deter- 
mine the  question  on  which  the  decision  seems  to  have  turned  ia 
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the  court  below,  for,  as  we  think,  it  has  not  been  shown  that  if 
the  property  in  the  hands  of  the  original  company  was  exempt 
from  taxation,  that  exemption  passed  to  the  purchasers  at  the 
sale  to  foreclose  the  State's  statutory  lien  under  which  the 
complainant  claims.  In  Morgan  v.  Louisiana  (93  U.  S.  217) 
we  distinctly  held  that  immunity  from  taxation  was  a  personal 
privilege  and  not  transferable,  except  with  the  consent  or  under 
the  authority  of  the  legislature  which  granted  the  exemption, 
or  some  succeeding  legislature,  and  that  such  an  exemption 
does  not  necessarily  attach  to  or  run  with  the  property  after 
it  passes  from  the  owner  in  whose  favor  the  exemption  was 
granted.  In  that  case  the  property  in  the  hands  of  the  origi- 
nal company  was  exempt  from  taxation.  The  company  mort- 
gaged its  property  and  franchises,  and  under  that  mortgage  the 
property  and  franchises  were  sold,  pursuant  to  the  terms  of  a 
judicial  decree ;  but  we  held  that  by  such  a  sale  only  such  fran- 
chises passed  as  were  necessary  to  the  operation  of  the  com- 
pany, and  without  which  its  road  and  works  would  be  of  little 
value,  and  that  consequently  the  property  in  the  hands  of  the 
purchasers  was  subject  to  taxation. 

In  the  present  case  the  lien  of  the  State  was  put  by  the  stat- 
ute only  on  the  property  of  the  company.  It  did  not  even  in 
express  terms  include  the  franchises  which  were  necessary  to 
the  operation  of  the  road.  Under  such  circumstances,  if  there 
were  nothing  more,  it  would  seem  to  be  clear  beyond  all  ques- 
tion that  a  sale  under  the  lien  would  not  necessarily  carry  with 
it  any  immunity  from  taxation  which  the  property  enjoyed  in 
the  hands  of  the  original  company. 

But  it  is  contended  that,  as  the  case  stands  on  demurrer  to  a 
bill  which  contains  the  distinct  averment  that  "  the  road,  its 
franchises,  property,  rights,  privileges,  immunities,"  &c,  were 
sold,  it  must  be  assumed  as  an  admitted  fact  that  any  immu- 
nity from  taxation  which  the  old  company  had,  passed  to  the 
inirchasers  and  their  grantees.  This  averment  must  be  taken 
in  connection  with  the  further  equally  distinct  statement  in 
the  bill  that  the  sale  took  place  under  proceedings  instituted 
in  the  Chancery  Court  of  Nashville  "  to  foreclose  the  State's 
statutory  lien,"  and  as  that  lien  was  confined  to  the  "  property 
owned  by  the  company,  or  incident  to,  or  necessary  for,  its 
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business,"  we  will  not,  in  the  absence  of  a  particular  and  posi- 
tive allegation  to  the  contrary,  presume  that  more  was  sold 
than  the  lien  covered.  Mere  general  words  of  description  are 
not  sufficient  to  extend  a  sale  beyond  the  subject-matter  of  the 
lien,  as  defined  by  the  statute  which  lies  at  the  foundation  of 
the  entire  proceeding. 

We  are  told  that  a  contrary  doctrine  is  established  by  the  case 
of  The  Knoxville  and  Ohio  Railroad  Company  v.  Hicks,  decided 
by  the  Supreme  Court  of  Tennessee  at  the  September  Term, 
1877,  and  not  yet  reported,  so  far  as  we  are  advised,  in  any  of 
the  volumes  of  the  regular  series  of  the  reports  of  the  court 
We  do  not  so  understand  that  case.  There  it  was  "  distinctly 
adjudged,"  by  the  Chancery  Court  of  Nashville  in  the  proceed- 
ings to  enforce  the  statutory  lien  under  which  the  sale  was 
made,  u  that  not  only  the  property  of  the  old  company,  but  all 
its  rights,  franchises,  privileges,  and  immunities,  as  defined  by 
the  charter  and  laws,  and  the  decree  in  the  cause,  passed  to 
and  vested  in  the  new  company,"  which  was  the  purchaser. 
Nothing  of  the  kind  is  found  in  this  case.  It  is  nowhere 
stated  what  the  decree  of  the  court  was,  but  only  what  was 
sold  ;  and  inasmuch  as  the  jurisdiction  of  the  court  was,  by  the 
terms  of  the  act  of  1870,  expressly  confined  to  an  adjudication 
of  matters  of  controversy  "  touching  the  rights  and  interest  of 
the  State,  and  also  of  stockholders,  bondholders,  creditors,  and 
others  in  said  roads,"  and  to  defining  "  what  shall  be  the  rights, 
duties,  and  liabilities  of  a  purchaser  of  the  State's  interest  in 
said  roads,  .  .  .  and  what  shall  be  the  reserved  rights  of  said 
companies,  stockholders,  and  others  respectively,  as  against  such 
purchasers  after  such  sale,  under  the  existing  laws  of  the  State," 
it  would  be  against  all  the  settled  rules  of  construction  to  hold, 
upon  the  face  of  the  statute  alone,  that  more  was  sold  than  the 
lien  to  be  adjudicated  upon  implied. 

We  are  all  of  opinion,  therefore,  without  deciding  whether 
the  property  in  the  hands  of  the  Edgefield  and  Kentucky  Com- 
pany was  exempt,  that  the  decree  below  dismissing  the  bill 

should  be  affirmed  ;  and  it  is 

So  ordered. 


• 
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Seven  Hickory  v.  Elleby. 

Under  the  Constitution  of  Illinois  of  1848,  a  bill  passed  by  both  Houses  of  the 
legislature  became  a  law  when  it  was  approved  and  signed  by  the  governor 
of  the  State  within  ten  days  after  its  presentation  to  him ;  and  this,  notwith- 
standing the  fact  that,  when  the  bill  was  so  approved  and  signed,  the  legisla- 
ture had  adjourned  sine  die. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

This  is  an  action  by  George  B.  Ellery  against  the  town  of 
Seven  Hickory,  111.,  to  recover  upon  certain  bonds  issued  by 
it  March  1,  1872,  which  recite  that  they  are  issued  "  in  pursu- 
ance of  authority  conferred  by  an  act  of  the  General  Assembly 
of  the  State  of  Illinois,  entitled  *  An  Act  to  incorporate  the 
Tuscola,  Charleston,  and  Vincennes  Railroad  Company,'  ap- 
proved March  7,  1867,  and  '  An  Act  to  amend  the  foregoing 
act,'  approved  March  25,  1869,  and  of  an  election  of  the  legal 
voters  of  the  town  of  Seven  Hickory,  111.,  on  the  second  day 
of  April,  1867,  under  the  provisions  of  said  act  of  incorpora- 
tion." 

The  defendant  objected  to  the  validity  of  the  bonds  on  the 
ground  that  the  General  Assembly  by  which  the  bill  for  the  act 
of  March  7,  1867,  was  passed  adjourned  sine  die  Feb.  28,  1867, 
on  which  day  the  bill  was  presented  to  the  governor,  in  whose 
hands  it  remained  until  March  7,  when  it  was  apprpved  and 
signed  by  him  and  delivered  to  the  secretary  of  state,  in  whose 
office  it  was  filed,  and  thereupon  published  as  a  law  of  the  State. 
The  defendant  also  proved  that  after  such  adjournment  there 
was  no  session  of  the  General  Assembly  until  June,  1 867. 

The  court  having  overruled  the  objection,  found  the  issues 
in  favor  of  the  plaintiff,  and  rendered  judgment  accordingly. 
The  defendant  sued  out  this  writ  of  error. 

Sect.  21,  art.  4,  of  the  Constitution  of  Illinois  of  1848,  is  as 
follows :  — 

u  Every  bill  which  shall  have  passed  the  Senate  and  House  of 
Representatives  shall,  before  it  becomes  a  law,  be  presented  to  the 
governor ;  if  he  approve,  he  shall  sign  it ;  but  if  not,  he  shall  return 
it,  with  his  objections,  to  the  House  in  which  it  shall  have  origi- 
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nated ;  and  the  said  House  shall  enter  the  objections  at  large  on 
their  journal,  and  proceed  to  reconsider  it.  If,  after  such  reconsid- 
eration, a  majority  of  the  members  elected  shall  agree  to  paw  the 
bill,  it  shall  be  sent,  together  with  the  objections,  to  the  other 
House,  by  which  it  shall  likewise  be  reconsidered ;  and  if  ap- 
proved by  a  majority  of  the  members  elected,  it  shall  become  a  law, 
notwithstanding  the  objections  of  the  governor;  but  in  all  such 
cases  the  votes  of  both  Houses  shall  be  determined  by  yeas  and 
nays,  to  be  entered  on  the  journal  of  each  House,  respectively.  If 
any  bill  shall  not  be  returned  by  the  governor  within  ten  days 
(Sundays  excepted)  after  it  shall  have  been  presented  to  him,  the 
same  shall  be  a  law,  in  like  manner  as  if  he  had  signed  it,  unless  the 
General  Assembly  shall,  by  their  adjournment,  prevent  its  return  ;  in 
which  case,  the  said  bill  shall  be  returned  on  the  first  day  of  the 
meeting  of  the  General  Assembly  after  the  expiration  of  said  ten 
days,  or  be  a  law." 

Mr.  John  M.  Palmer  for  the  plaintiff  in  error. 
Mr.  D.  T.  Mclntyre^  contra. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

The  single  question  we  have  now  to  consider  is  whether  a 
bill  passed  by  both  Houses,  and  presented  to  the  governor  be- 
fore the  legislature  adjourns,  becomes  a  law  when  signed  by 
the  governor  after  the  session  of  the  legislature  has  been  termi- 
nated by  an  adjournment,  but  within  ten  days  from  its  presen- 
tation to  him.  We  have  no  hesitation  in  saying  it  does.  There 
is  certainly  no  express  provision  of  the  Constitution  to  the 
contrary.  All  that  instrument  requires  is  that,  before  any  bill, 
which  has  passed  the  two  Houses,  can  become  a  law,  it  shall 
be  presented  to  the  governor.  If  he  approves  it,  he  may  sign  it. 
If  he  does  sign  it  within  the  time,  the  bill  becomes  a  law.  That 
is  not  said  in  so  many  words,  but  is  manifestly  implied.  After 
a  bill  has  been  signed,  the  legislature  has  nothing  more  to  do 
with  it.  Undoubtedly,  if  the  legislature  should  be  in  session 
when  the  signing  is  done,  it  would  not  be  inappropriate  for 
the  governor  to  communicate  his  approval  to  one  or  both  the 
Houses ;  but  there  is  nothing  in  the  Constitution  which  requires 
him  to  do  so.  The  filing  of  the  bill  by  the  governor  in  the 
office  of  the  secretary  of  state  with  his  signature  of  approval 
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on  it  is  just  as  effectual  in  giving  it  validity  as  a  law,  as  its 
formal  return  to  the  legislature  would  be.  The  bill  becomes  a 
law  when  signed.  Everything  done  after  that  is  with  a  view 
to  preserving  the  evidence  of  its  passage  and  approval. 

The  other  parts  of  the  article  of  the  Constitution  under  con- 
sideration relate  only  to  what  is  to  be  done  if  the  governor  fails 
to  indicate  his  approval  of  the  bill  by  signing  it.  If  the  legisla- 
ture continues  in  session  and  he  positively  disapproves  the  bill, 
he  may,  within  ten  days  from  the  time  of  its  presentation  to 
him,  return  it  with  his  objections  to  the  House  in  which  it 
originated.  Under  such  circumstances  the  bill  cannot  become  a 
law  until  it  has  again  passed  both  Houses,  and  this  time  by  a 
majority  of  all  the  members  elected.  Such  a  second  passage,  if 
secured  and  entered  on  the  journal,  makes  the  bill  a  law  not- 
withstanding its  disapproval  by  the  governor.  If  the  governor 
remains  passive,  and  neither  signs  nor  returns  the  bill  within 
ten  days,  the  legislature  being  at  the  time  in  session,  it  becomes 
a  law  without  his  approval. 

In  this  way  provision  is  made  for  every  case  that  can  arise, 
except  when  the  governor  fails  to  sign  the  bill  and  the  legis- 
lature adjourns  for  the  session  before  the  expiration  of  the  ten 
days.  To  meet  such  a  state  of  things  it  was  provided  that  the 
governor  might  return  the  bill  with  his  objections  on  the  first 
day  of  the  next  session,  and  that,  if  he  did  not,  the  bill  was 
then  to  become  a  law.  If  he  did,  the  bill  must  again  be  passed 
over  his  objections  as  in  case  of  a  return  before  an  adjournment 
and  within  the  ten  days.  If  thus  passed  it  became  a  law,  other- 
wise not.  So  that,  under  the  Constitution  of  Illinois,  if  a  bill 
is  passed  by  both  Houses  of  the  legislature  it  becomes  a  law,  — 
1,  when  approved  and  signed  by  the  governor  within  ten  days 
after  its  presentation  to  him  ;  2,  when  the  legislature  being  in 
session,  the  governor  fails  to  sign  the  bill  or  return  it  with  his 
objections  to  the  House  in  which  it  originated  within  the  ten 
days ;  3,  when,  after  being  returned  within  the  ten  days,  it  is 
passed  by  the  requisite  majorities  over  his  objections  ;  4,  when, 
if  the  session  of  the  legislature  terminates  by  an  adjournment 
before  the  expiration  of  the  ten  days,  he  fails  to  return  the  bill 
with  his  objections  the  first  day  of  the  next  session  ;  and,  5, 
when,  having  returned  it  with  objections  on  the  first  day  of  the 
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next  session,  it  is  again  passed  by  the  requisite  majorities  in 
both  Houses.  And  it  becomes  a  law  at  the  time  when  the 
event  happens  which  is  to  give  it  validity.  In  the  present  case 
the  bill  was  approved  and  signed  within  the  ten  days,  and,  there- 
fore, as  we  think,  it  became  a  law  from  the  date  of  the  approval, 
notwithstanding  the  legislature  was  not  in  session  at  the  time. 
This  is  in  accordance  with  the  ruling  of  the  Court  of  Appeals 
of  New  York  in  The  People  v.  Bowen  (21  N.  Y.  517) ;  of  the 
Supreme  Court  of  Louisiana  in  State,  ex  rel.  Belden,  Attorney- 
General,  v.  Fagan  (22  La.  Ann.  545),  and  of  the  Supreme  Court 
of  Georgia  in  Solomon  v.  Commissioners  of  Cartersville  (41  Ga. 
157),  upon  provisions  somewhat  similar  in  the  constitutions  of 
those  States.  In  the  last  case  the  decision  was  put  on  the 
ground  that  the  practice  of  the  governor  had  been  to  sign  the 
bills  within  the  limited  time,  whether  the  legislature  was  in 
session  or  not,  but  not  afterwards.  The  bill  of  exceptions  in 
the  present  case  shows  that  the  practice  in  Illinois  has  been  to 
sign  after  the  legislature  had  adjourned. 

In  every  view  of  the  case,  we  think  the  judgment  below  was 

right,  and  it  is  consequently 

Affirmed. 


/43-&<>  Railroad  Company  v.  Baldwin. 

*  1.  The  grant  which  the  act  of  July  23, 1866,  c.  212  (14  Stat.  210),  makes  to  the 

10B  40  St  Joseph  and  Denver  City  Railroad  Company,  "  to  the  extent  of  one  hun- 

Jg  g£  dred  feet  in  width  on  each  side  of  said  road  where  it  may  pass  through  the 

wjt  5S  public  domain/1  is  absolute  and  in  prccsenti,  and  a  party  subsequently  acquir- 

l_5tL_5?  ing  a  parcel  of  such  lands  takes  it  subject  to  that  right. 

2.  Quaere,  Where  Congress  has  conferred  upon  a  railroad  corporation,  organized 
under  the  laws  of  a  State,  the  right  of  way  over  the  public  lands  in  a 
Territory,  can  the  State,  subsequently  created  out  of  that  Territory,  pre- 
vent the  corporation  from  enjoying  that  right. 

Error  to  the  Supreme  Court  of  the  State  of  Nebraska. 

This  was  an  action  by  Baldwin  to  recover  of  the  St.  Joseph 
and  Denver  City  Railroad  Company,  or  its  successor  in  interest, 
damages  for  entering  upon  his  land  in  Nebraska,  and  appropri- 
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ating,  in  the  construction  of  its  road,  a  strip  two  hundred 
feet  in  width  and  two  hundred  rods  in  length.  The  company 
claimed  a  right  of  way  oyer  the  land  of  that  width,  under  the 
act  of  Congress  of  July  23,  1866,  c.  212,  entitled  "  An  Act  for 
a  grant  of  lands  to  the  State  of  Kansas  to  aid  in  the  construc- 
tion of  the  Northern  Kansas  Railroad  and  Telegraph."  14 
Stat.  210.  The  first  section  of  the  act,  so  far  as  it  is  material 
in  this  case,  is  as  follows :  — 

"  Be  it  enacted,  <fcc,  that  there  is  hereby  granted  to  the  State  of , 
Kansas,  for  the  use  and  benefit  of  the  Saint  Joseph  and  Denver  City 
Railroad  Company,  the  same  being  a  corporation  organized  under 
the  laws  bf  the  State  of  Kansas,  to  construct  and  operate  a  railroad 
from  Elwood,  in  Kansas,  westwardly,  via  Mary  ville,  in  the  same 
State,  so  as  to  effect  a  junction  with  the  Union  Pacific  Railroad,  or 
any  branch  thereof,  not  farther  west  than  the  one  hundredth  me- 
ridian of  west  longitude,  every  alternate  section  of  land  designated 
by  odd  numbers,  for  ten  sections  in  width  on  each  side  of  said  road, 
to  the  point  of  intersection.  But  in  case  it  shall  appear  that  the 
United  States  have,  when  the  line  or  route  of  said  road  is  defi- 
nitely fixed,  sold  any  section,  or  any  part  thereof,  granted  as  afore- 
said, or  that  the  right  of  pre-emption  or  homestead  settlement  has 
attached  to  the  same,  or  that  the  same  has  been  reserved  by  the 
United  States  for  any  purpose  whatever,  then  it  shall  be  the  duty 
of  the  Secretary  of  the  Interior  to  cause  to  be  selected  for  the  pur- 
poses aforesaid,  from  the  public  lands  of  the  United  States  nearest 
to  tiers  of  sections  above  specified,  so  much  land  in  alternate  sec- 
tions, or  parts  of  sections  designated  by  odd  numbers  as  shall  be 
equal  to  such  lands  as  the  United  States  have  sold,  reserved,  or  oth- 
erwise appropriated,  or  to  which  the  rights  of  pre-emption  of  home- 
stead settlements  have  attached  as  aforesaid,  which  lands,  thus 
indicated  by  odd  numbers  and  selected  by  direction  of  the  Secre- 
tary of  the  Interior  as  aforesaid,  shall  be  held  by  the  State  of  Kansas 
for  the  use  and  purpose  aforesaid." 

The  fourth  section  is  as  follows :  — 

u  That  as  soon  as  the  said  company  shall  file  with  the  Secretary 
of  the  Interior  maps  of  its  line  designating  the  route  thereof,  it 
shall  be  the  duty  of  the  said  Secretary  to  withdraw  from  the  mar- 
ket the  lands  granted  by  this  act  in  such  manner  as  may  be  best  cal- 
culated to  effect  the  purposes  of  this  act  and  subserve  the  public 
interest.'9 
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The  sixth  section  is  as  follows :  — 

u  That  the  right  of  way  through  the  publio  lands  be,  and  the  same 
is  hereby,  granted  to  said  Saint  Joseph  and  Denver  City  Railroad 
Company,  its  successors  and  assigns,  for  the  construction  of  a  railroad 
as  proposed,  and  the  right  is  hereby  given  to  said  corporation  to 
take  from  the  public  lauds  adjacent  to  the  line  of  said  road,  material 
for  the  construction  thereof.  Said  way  is  granted  to  said  railroad  to 
the  extent  of  one  hundred  feet  in  width  on  each  side  of  said  road 
where  it  may  pass  through  the  publio  domain ;  also,  all  necessary 
ground  for  station  buildings,  workshops,  depots,  machine-shops, 
switches,  side-tracks,  turn-tables,  and  water-stations." 

When  the  grant  was  made  by  Congress,  the  land  claimed  by 
Baldwin  was  vacant  and  unoccupied  land  of  the  United  States. 
But  the  line  of  the  road  over  it  was  not  definitely  located  until 
October,  1871.  He  acquired  whatever  rights  he  possesses  in 
October,  1869.  The  defendant  contends  that  the  plaintiff  took 
the  land  subject  to  its  right  of  way.  He  contends  that  the 
grant  of  the  right  of  way  took  effect  only  from  the  date  at 
which  the  company  filed  its  maps  designating  the  route  with 
the  Secretary  of  the  Interior.  The  District  Court  of  the  State 
agreed  with  him  and  gave  judgment  in  his  favor.  The  Supreme 
Court  affirmed  it,  and  to  review  it  the  cause  is  brought  here. 

Mr.  John  F.  Billon  for  the  plaintiff  in  error. 
Mr.  E.  E.  Brown,  contra. 

Mb.  Justice  Field,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  act  of  Congress  of  July  23, 1866,  c.  212,  makes  two  distinct 
grants :  one  of  lands  to  the  State  of  Kansas  for  the  benefit  of 
the  St.  Joseph  and  Denver  City  Railroad  Company  in  the  con- 
struction of  a  railroad  from  Elwood  in  that  State  to  its  junction 
with  the  Union  Pacific  via  Maryville;  the  other  of  a  right  of 
way  directly  to  the  company  itself.  The  lands  consisted  of 
alternate  sections,  designated  by  odd  numbers,  on  each  side 
of  the  line  of  the  proposed  road.  The  grant  of  them  was  sub- 
ject to  the  condition  that  if,  at  the  time  the  line  of  the  road 
was  definitely  fixed,  the  United  States  had  sold  any  section  or 
a  part  thereof,  or  the  right  of  pre-emption  or  homestead  set- 
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tlement  had  attached  to  it,  or  the  same  had  been  .otherwise 
reserved  by  the  United  States  for  any  purpose,  the  Secretary 
of  the  Interior  should  select  an  equal  quantity  of  other  lands 
nearest  the  sections  designated,  in  lieu  of  those  appropriated, 
which  should  be  held  by  the  State  for  the  same  purposes.  The 
limitations  upon  the  grant  are  similar  to  those  found  in  numer- 
ous other  grants  of  land  made  by  Congress  in  aid  of  railroads. 
Their  object  is  obvious.  The  sections  granted  could  be  ascer- 
tained only  when  the  routes  were  definitely  located.  This  might 
take  years,  the  time  depending  somewhat  upon  the  length  of 
the  proposed  road  and  the  difficulties  of  ascertaining  the  most 
favorable  route.  It  was  not  for  the  interest  of  the  country  that 
in  the  mean  time  any  portions  of  the  public  lands  should  be 
withheld  from  settlement  or  use  because  they  might,  perhaps, 
when  the  route  was  surveyed,  fall  within  the  limits  of  a  grant. 
Congress,  therefore,  adopted  the  policy  of  keeping  the  public 
lands  open  to  occupation  and  pre-emption,  and  appropriation 
to  public  uses,  notwithstanding  any  grant  it  might  make,  until 
the  lands  granted  were  ascertained,  and  providing  that  if  any 
sections  settled  upon  or  reserved  were  then  found  to  fall  within 
the  limits  of  the  grant,  other  land  in  their  place  should  be 
selected.  Thus  settlements  on  the  public  lands  were  encour- 
aged without  the  aid  intended  for  the  construction  of  the  roads 
being  thereby  impaired.  The  language  of  the  act  here,  and  of 
nearly  all  the  congressional  acts  granting  lands,  is  in  terms  of  a 
grant  in  prcesenti.  The  act  is  a  present  grant,  except  so  far  as 
its  immediate  operation  is  affected  by  the  limitations  men- 
tioned. "  There  is  hereby  granted  "  are  the  words  used,  and 
they  import  an  immediate  transfer  of  interest,  so  that  when 
the  route  is  definitely  fixed  the  title  attaches  from  the  date  of 
the  act  to  the  sections,  except  such  as  are  taken  from  its  oper- 
ation by  the  clauses  mentioned.  This  is  the  construction  given 
by  this  court  to  similar  language  in  other  acts  of  Congress. 
Missouri,  Kansas,  $  Texas  Railway  Co.  v.  Kansas  Pacific  Rail- 
way Co.,  97  U.  S.  491 ;  Leavenworth*  Lawrence,  $  Q-alvesUm 
Railroad  Co.  v.  United  States,  92  id.  733. 

But  the  grant  of  the  right  of  way  by  the  sixth  section  con- 
tains no  reservations  or  exceptions.  It  is  a  present  absolute 
grant,  subject  to  no  conditions  except  those  necessarily  ira- 
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plied,  such  as  that  the  road  shall  be  constructed  and  used  for 
the  purposes  designed.  Nor  is  there  anything  in  the  policy  of 
the  government  with  respect  to  the  public  lands  which  would 
call  for  any  qualification  of  the  terms.  Those  lands  would  not 
be  the  less  valuable  for  settlement  by  a  road  running  through 
them.  On  the  contrary,  their  value  would  be  greatly  enhanced 
thereby. 

The  right  of  way  for  the  whole  distance  of  the  proposed 
route  was  a  very  important  part  of  the  aid  given.  If  the  com- 
pany could  be  compelled  to  purchase  its  way  over  any  section 
that  might  be  occupied  in  advance  of  its  location,  very  serious 
obstacles  would  be  often  imposed  to  the  progress  of  the  road. 
For  any  loss  of  lands  by  settlement  or  reservation,  other  lands 
are  given ;  but  for  the  loss  of  the  right  of  way  by  these  means, 
no  compensation  is  provided,  nor  could  any  be  given  by  the 
substitution  of  another  route. 

The  uncertainty  as  to  the  ultimate  location  of  the  line  of  the 
road  is  recognized  throughout  the  act,  and  where  any  qualifica- 
tion is  intended  in  the  operation  of  the  grant  of  lands,  from 
this  circumstance,  it  is  designated.  Had  a  similar  qualification 
upon  the  absolute  grant  of  the  right  of  way  been  intended,  it 
can  hardly  be  doubted  that  it  would  have  been  expressed. 
The  fact  that  none  is  expressed  is  conclusive  that  none 
exists. 

We  see  no  reason,  therefore,  for  not  giving  to  the  words  of 
present  grant  with  respect  to  the  right  of  way  the  same  con- 
struction which  we  should  be  compelled  to  give,  according  to 
our  repeated  decisions,  to  the  grant  of  lands  had  no  limitation 
been  expressed.  We  are  of  opinion,  therefore,  that  all  persons 
acquiring  any  portion  of  the  public  lands,  after  the  passage  of 
the  act  in  question,  took  the  same  subject  to  the  right  of  way 
conferred  by  it  for  the  proposed  road. 

The  fact  that  the  right  of  way  over  land  in  Nebraska  was 
granted  to  a  corporation  in  Kansas  does  not  alter  the  case. 
Nebraska  was  at  the  time  a  Territory  of  the  United  States,  and 
it  was  entirely  competent  for  Congress  to  confer  upon  any  cor- 
poration of  a  State  a  right  of  way  for  a  railroad  to  be  con- 
structed by  it  through  the  lands  of  the  United  States  situated 
in  that  Territory,     And  in  February,  1869,  after  the  Territory 


Oct.  1880.]  Fisk  v.  Arthur.  431 

had  become  a  State,  its  legislature,  by  an  express  enactment, 
authorized  railroad  companies  organized  under  the  laws  of 
Kansas,  Missouri,  or  Iowa  to  extend  and  build  their  roads  into 
the  State,  and  declared  that,  upon  complying  with  certain  con- 
ditions, they  should  possess  all  the  powers,  franchises,  and  priv- 
ileges of  railroad  companies  incorporated  under  its  laws.  It  is 
not  shown  that  the  company  here  has  not  complied  with  the 
prescribed  conditions,  even  if  such  an  objection  could  be  raised 
by  any  other  party  than  the  State  itself.  But  independently 
of  this  consideration,  where  Congress  has  conferred  upon  a 
railroad  corporation  of  a  State  a  right  of  way  over  the  public 
lands  of  the  United  States  in  any  one  of  their  Territories,  it 
may  be  doubted  whether  the  State  subsequently  created  out  of 
the  Territory  could  prevent  the  enjoyment  by  such  corporation 
of  the  right  conferred.  It  could  do  so  only  on  the  same  terms 
that  it  could  refuse  a  recognition  of  its  own  previously  granted 
right,  for  in  such  matters  the  State  would  succeed  only  to  the 
authority  of  Congress  over  the  Territory. 

The  judgment  of  the  Supreme  Court  of  Nebraska  must, 
therefore,  be  reversed,  and  the  cause  be  remanded  to  it  with 
directions  that  further  proceedings  be  had  in  accordance  with 

this  opinion ;  and  it  is 

So  ordered. 

Mb.  Chief  Justice  Waite  dissented. 


Fisk  v.  Arthur. 
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1.  In  1873,  A.  imported  certain  manufactured  shirtings,  not  made  up,  composed 

of  linen  and  cotton,  the  latter  being  the  material  of  chief  value  and  largely  ETm3 

predominating.    Held,  that  they  were,  within  the  meaning  of  the  tariff  acts,  144     4] 

manufactures  of  cotton,  and,  as  such,  subject  to  the  duty  imposed  by  the 
first  section  of  the  act  of  March  3, 1865,  c.  80.     13  Stat.  491. 

2.  The  ruling  in  Solomon  ▼.  Arthur  (102  U.  S.  208),  that  goods  made  of  mixed 

materials  were  not  dutiable  under  the  mixed-material  clause  of  the  twenty- 
second  section  of  the  act  of  March  2,  1801,  c.  102  (12  Stat.  102),  if  they 
came  properly  within  any  other  description  found  in  the  tariff  acts,  reaf 
firmed. 
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Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Stephen  G.  Clarke  for  the  plaintiff  in  error. 
The  Solicitor- General^  contra. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

This  is  a  suit  to  recover  back  duties  paid  under  protest.  The 
goods  imported  were  manufactured  shirtings,  not  made  np, 
composed  of  linen  and  cotton  ;  the  cotton  being  the  material  of 
chief  value  and  largely  predominating.  There  were  more  than 
two  hundred  threads  to  the  square  inch,  counting  the  warp  and 
filling. 

The  act  of  March  2, 1861,  c.  68,  sect.  22  (12  Stat.  192),  pro- 
vided for  a  duty  of  thirty  per  cent  ad  valorem  on  "manufac- 
tures not  otherwise  provided  for,  composed  of  mixed  materials, 
in  part  of  cotton,  silk,  wool  or  worsted,  or  flax."  The  same  act, 
sect.  14,  provided  for  specific  duties  on  all  manufactures  of  cot- 
ton not  bleached,  &c,  having  certain  numbers  of  threads  to  the 
square  inch,  counting  the  warp  and  filling  and  being  of  certain 
weights.  An  addition  was  made  to  the  duties  on  manufactures 
of  mixed  materials  by  the  act  of  July  14,  1862,  c.  163,  sect.  13. 
Id.  557.  By  the  act  of  June  27, 1864,  c.  171,  sect.  6  (13  id. 
208),  the  duties  on  manufactured  cottons,  as  provided  in  the 
act  of  1861,  were  to  some  extent  changed  and  a  general  clause 
added  at  the  end  of  the  section  as  follows :  "  All  other  manu- 
factures of  cotton,  not  otherwise  provided  for,  thirty-five  per 
centum  ad  valorem."  On  the  3d  of  March,  1865,  c.  80,  sect.  1 
(id.  491),  the  rates  of  duty  on  manufactures  of  cotton  dependent 
on  the  weight  and  the  number  of  threads  to  the  square  inch 
were  somewhat  changed. 

By  the  act  of  April  30, 1842,  c.  270,  sect.  20  (5  id.  565),  now 
sect.  2499  of  the  Revised  Statutes,  it  was  provided  that  there 
should  be  levied  and  collected  on  each  and  every  non-enuraer- 
ated  article  which  bears  a  similitude,  either  in  material,  quality, 
texture,  or  the  use  to  which  it  may  be  applied,  to  any  enumer- 
ated article  chargeable  with  duty,  the  same  rate  of  duty  which 
is  levied  and  charged  on  the  enumerated  article  it  most  resem- 
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bles  in  any  of  the  above  particulars ;  and  if  any  non-enumer- 
ated article  equally  resembles  two  or  more  enumerated  articles, 
on  which  different  rates  of  duty  are  chargeable,  it  shall  pay 
the  highest  rate,  and  on  all  articles  manufactured  from  two  or 
more  materials  the  duty  shall  be  assessed  at  the  highest  rate 
chargeable  on  any  of  its  component  parts. 

The  collector  in  this  case  demanded  and  collected  the  duties 
at  the  rates  chargeable  on  manufactures  of  cotton  exceeding 
two  hundred  threads  to  the  square  inch,  while  the  importer 
claimed  the  goods  were  dutiable  under  the  acts  of  1861  and 
1862,  as  composed  of  mixed  materials.  The  suit  was  brought 
to  recover  back  the  excess  charged  by  the  collector,  and  on  the 
trial  the  court  instructed  the  jury  on  the  conceded  facts  to 
bring  in  a  verdict  for  the  defendant.  This  instruction  is  as- 
signed for  error  here. 

We  decided  in  Solomon  v.  Arthur  (102  IL  S.  208)  that  the 
mixed-material  clause  of  the  act  of  1861  was  descriptive  rather 
than  denominative,  and  that  because  goods  were  made  of  mixed 
materials  they  were  not  necessarily  stamped  with  the  name  of 
mixed  goods.  Consequently  goods  made  of  mixed  materials 
were  not  dutiable  under  that  clause  if  they  came  properly 
within  any  other  description  found  in  the  tariff  acts.  The  act 
of  1864  provides  for  all  manufactures  of  cotton,  so  that  the 
question  here  is,  whether  these  goods  are  essentially  of  that 
character.  If  they  are,  they  are  not  dutiable  under  the  mixed- 
material  clause. 

In  Stuart  v.  Maxwell  (16  How.  150),  it  was  held  that  the 
act  of  1842  brought  goods  made  of  linen  and  cotton  within  the 
provision  of  the  tariff  act  of  1846,  c.  74,  sect.  11  (9  Stat.  46), 
ached.  D,  which  imposed  a  duty  on  "  manufactures  composed 
wholly  of  cotton,  not  otherwise  provided  for."  It  was  conceded 
that  manufactures  of  cotton  and  linen  were  not  enumerated  in 
the  act  of  1846,  but  we  said  that,  "  By  providing  for  the  prin- 
cipal thing,  it  has  provided  for  all  other  things  which  the  law 
declares  to  be  the  same.  It  is  only  upon  this  ground  that  sheer 
and  manifest  evasions  can  be  reached.  Suppose  an  article  is 
designedly  made  to  serve  the  uses  and  take  the  place  of  some 
article  described,  but  some  trifling  or  colorable  change  is  made 

in  the  fabric  or  some  of  its  incidents.     It  is  new  in  the  market. 
vol.  xm.  28 
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No  man  can  say  he  has  ever  seen  it  before,  or  known  it  under 
any  commercial  name.  But  it  is  substantially  like  a  known 
article  which  is  provided  for.  The  law  of  1842  then  declares 
that  it  is  to  be  deemed  the  same  and  to  be  charged  accord* 
ingly."  The  effect  of  this  is  to  hold  that  such  an  article  "is 
provided  for  under  the  name  of  what  it  resembles."  Here,  all 
manufactures  of  cotton  are  provided  for  in  the  act  of  1864  and 
its  amendments,  and  the  article  now  in  question,  in  material, 
quality,  and  texture,  as  well  as  the  use  to  which  it  is  to  be 
applied,  is  precisely  like  cotton  shirtings.  As  cotton  largely 
predominates,  we  think  the  burden  was  cast  on  the  importer  to 
show  that  the  change  was  substantial  and  not  for  the  purpose 
of  evading  the  requirements  of  the  law.  It  is  not  pretended 
that  the  new  article  had  acquired  any  distinctive  name  in  com- 
merce, or  that  it  was  in  any  material  respect  different  from 
similar  goods  manufactured  entirely  of  cotton.  The  only  dif- 
ference between  this  case  and  that  of  Stuart  v.  Matwell  is  that 
here  it  is  claimed  the  articles  are  enumerated  as  mixed  goods, 
while  there  that  they  were  not  enumerated  at  all.  There  it  was 
held  that  they  were  not  non-enumerated  because  they  were  sub- 
stantially cotton  goods,  and  here  we  think  for  the  same  reason 
they  are  not  mixed  goods.  They  are  substantially,  and,  there- 
fore, within  the  meaning  of  the  tariff  acts,  actually  manufac- 
tures of  cotton.  Linen  has  been  used  to  a  limited  extent,  not 
to  make  goods  of  "  mixed  materials,"  but  to  make  "  manufac- 
tures of  cotton  "  more  useful  for  some  purposes.  To  hold,  upon 
the  facts  as  they  are  admitted  to  be,  that  these  goods  were 
something  radically  different  from  cotton  shirtings,  would  be 
to  encourage  evasions  of  the  descriptive  terms  in  the  tariff  laws, 
"  by  some  trifling  or  colorable  change  in  the  fabric,  or  some 
of  its  incidents."     This  we  are  not  inclined  to  do. 

Judgment  affirmed* 
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1.  Where  a  suit  is  brought,  not  to  enforce  a  claim  or  lien  upon  property,  but  to 

cancel  a  purely  personal  contract,  the  Circuit  Court  cannot  acquire  juris- 
diction of  the  defendant  unless  he  appear  or  there  be  personal  service  of 
process  upon  him  within  the  district  If  he  is  an  infant,  the  decree  against 
him  it  void  on  its  face,  the  record  showing  affirmatively  the  non-service  of 
process,  although  a  guardian  ad  litem  was  appointed  for  him  in  his  absence. 

2.  The  necessity  for  such  service  on  the  infant  is  not  obviated  by  the  State  stat- 

ute requiring  hit  general  guardian  "  to  appear  for  and  represent  his  ward  in 
all  legal  suits  and  proceedings,  unless  when  another  person  is  appointed  for 
the  purpose  as  guardian  or  next  friend." 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Minnesota. 

This  was  an  action  on  two  policies  of  insurance  upon  the  life 
of  James  H.  Bangs,  each  for  $5,000,  issued  on  the  22d  of 
November,  1875,  by  the  New  York  Life  Insurance  Company, 
and  made  payable  to  the  plaintiff.  It  was  originally  com- 
menced in  a  court  of  the  State  of  Minnesota,  and  was  removed 
to  the  Circuit  Court  of  the  United  States  on  the  petition  of  the 
company,  averring  that  he  was  a  citizen  of  Minnesota,  and  that 
the  company  was  a  corporation  created  under  the  laws  of  New 
York.  To  the  complaint  the  company  answered,  and,  in  ad- 
dition to  a  general  denial  of  its  allegations,  set  up  that  the 
insured  had  committed  suicide  by  voluntarily  taking  poison 
with  the  intention  of  producing  death ;  and  when  the  policies 
were  applied  for  and  obtained,  he  was  represented  to  the  com- 
pany to  be  in  sound  health,  correct  in  habits,  to  have  every 
prospect  of  a  long  life,  and  to  be  a  person  who  fully  intended 
to  live  as  long  as  possible  in  the  course  of  nature ;  that  the 
company  relied  upon  these  representations,  and  believed  them 
to  be  true,  and  would  not  otherwise  have  accepted  the  risks 
and  issued  the  policies,  or  either  of  them ;  but  that,  neverthe- 
less, the  representations  were  false  and  fraudulent,  and,  at  the 
time  they  were  made  and  the  policies  applied  for  and  obtained, 
the  insured  intended  to  take  his  life  within  a  short  period,  and 
thereby  to  defraud  the  company  out  of  the  amount  of  insur- 
ance, and  that  in  execution  of  this  fraudulent  purpose  he  took 
his  life.     The  action  was  commenced  in  June,  1876,  and  in 
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July  following  the  order  for  its  removal  was  made ;  but  tbe 
proceedings  were  not,  in  fact,  transferred  until  the  subsequent 
December,  when  the  answer  was  filed.     Nothing  further  was 
done  in  the  case  until  June,  1877,  when  the  company  obtained 
leave  to  file  a  supplemental  answer  setting  up  a  decree  which, 
during  that  month,  it  had  recovered  against  the  plaintiff  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Michigan. 
It  appears  that  in  March,  1876,  the  company  had  commenced 
a  suit  in  equity,  in  that  court,  against  the  plaintiff  here  and  his 
mother,  to  obtain  a  cancellation  of  the  policies  of  insurance  and 
an  injunction  against  instituting  or  prosecuting  any  action  at 
law  upon   them.      The   bill   averred  —  what  is   substantially 
stated  in  the  answer  above,  but  with  much  greater  detail  — 
that  the  insured  obtained  the  policies  with  the  intention,  at  the 
time,  of  taking  his  life  soon  afterwards,  and  thereby  defrauding 
the  company  out  of  the  amount  of  the  insurance,  and  that  he 
carried  out  this  intention  by  taking  poison,  which  caused  his 
death.     The  supplemental  answer,  after  setting  forth  the  insti- 
tution of   the  suit,  averred  that  subpoenas  were  issued  and 
served  upon  the  defendants ;  that  Edson  C.  Bangs,  the  son  of 
the  insured,  to  whom  the  policies  were  payable,  being  a  minor, 
one  Henry  A.  Harmon  was  appointed  by  the  court  guardian 
ad  litem  for  him  ;  that  by  this  guardian  he  filed  an  answer  de- 
nying that  the  death  of  the  insured  was  caused  by  poison,  or 
that  the  policies  were  obtained  for  the  purpose  of  defrauding 
the  company,  or  that  death  was  effected  in  pursuance  of  any 
such  fraudulent  design,  and  all  allegations  of  fraud  in  the  bill; 
that  afterwards  proofs  were  taken  and  a  decree  was  rendered 
therein  adjudging  the  policies  to  be  void  and  ordering  their 
cancellation,  and  perpetually  enjoining  the  defendants  from 
instituting  and  carrying  on  any  action  at  law  upon  them. 

An  exemplified  copy  of  the  record  was  annexed  to  and  made 
part  of  the  supplemental  answer.  To  this  answer  the  plaintiff 
demurred,  on  the  ground,  among  other  things,  that  the  pro- 
ceedings of  the  Circuit  Court  of  the  United  States  were  void,  in 
that  it  appeared  from  the  record  that  the  court  never  had  juris- 
diction of  the  person  of  Edson  C.  Bangs,  the  plaintiff  here,  and 
no  jurisdiction  in  equity  over  the  action  under  the  circum- 
stances mentioned.     The  demurrer  was  sustained,  and  subse- 
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quently  the  defendant  obtained  leave  to  withdraw  the  original 
answer,  so  as  to  rest  its  defence  upon  the  supplemental  answer 
and  the  matters  therein  pleaded.  Judgment  was  accordingly- 
rendered  for  the  plaintiff  for  the  amount  claimed,  and  to  review 
that  judgment  the  case  is  brought  to  this  court  on  writ  of 
error. 

The  record  of  the  equity  suit  in  Michigan  showed  on  its  face 
that  the  subpoena  issued  in  it  was  never  personally  served  upon 
the  defendant,  Edson  C.  Bangs,  the  plaintiff  in  this  action ; 
that  it  was  only  served  on  his  general  guardian  after  he,  Bangs, 
had  left  the  State  and  gone  to  Minnesota  to  reside ;  that  upon 
the  affidavit  of  the  complainant's  solicitor,  stating  that  the  sub- 
poena and  injunction  in  the  case  had  been  a  week  in  the  hands 
of  the  marshal,  who  reported  that  he  could  not  find  the  defend- 
ants in  his  district,  that  they  had  locked  up  the  house  where 
they  resided  and  had  temporarily  left  the  State,  and  that  he 
was  unable  to  find  any  one  in  charge  of  the  house,  the  court 
made  an  order  declaring  that  the  service  of  the  subpoena  and 
injunction  on  the  general  guardian  was  a  good  service  upon  the 
infant;  that  afterwards  the  general  guardian  was  appointed 
guardian  ad  litem  for  him,  but  not  making  any  appearance  for 
him,  and  not  intending  to  submit  the  rights  of  the  infant  to  the 
adjudication  of  the  court,  his  appointment  was  revoked,  and 
Henry  A.  Harmon  was  substituted  as  such  guardian  ad  litem 
in  his  place,  and  that  he  subsequently  acted  in  the  case  in  that 
capacity  for  the  infant. 

Mr.  Herbert  L.  Baker  and  Mr.  William  A.  Maury  for  the 
plaintiff  in  error. 

Mr.  Mark  S.  Brewer^  contra. 

Mr.  Justice  Field,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

As  seen  from  the  statement  of  the  case,  the  only  matter  for 
our  consideration  relates  to  the  validity  of  the  decree  of  the 
Circuit  Court  of  the  United  States  for  the  District  of  Michigan, 
and  that  depends  upon  the  solution  of  the  question  whether  the 
court  had  jurisdiction  of  the  person  of  the  infant,  Edson  C. 
Bangs,  the  plaintiff  here,  and  of  the  subject-matter  of  the  suit 
upon  which  it  acted. 
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From  the  view  we  take  of  the  case,  it  will  only  be  necessary 
to  examine  the  proceedings  to  see  whether  the  infant  was  ever 
brought  before  the  court  so  as  to  justify  the  appointment  of  a 
guardian  ad  litem  for  him.     The  general  authority  of  courts  of 
equity  over  the  persons  and  estates  of  infants,  upon  which 
counsel  have  so  much  dwelt,  is  not  questioned.     It  may  be 
exerted,  upon  proper  application,  for  the  protection  of  both. 
This  jurisdiction  in  the  English  courts  of  chancery  is  supposed 
to  have  originated  in  the  prerogative  of  the  crown,  arising  from 
its  general  duty  as  parens  patrice  to  protect  persons  who  have 
no  other  rightful  protector.     But  partaking,  says  Story,  as  the 
prerogative  does,  more  of  the  nature  of  a  judicial  administra- 
tion of  rights  and  duties  in  foro  conscientice  than  of  a  strict  ex- 
ecutive authority,  it  was  very  naturally  exercised  by  the  Court 
of  Chancery  as  a  branch  of  its  original  general  jurisdiction. 
44  Accordingly,"  he  adds,  44  the  doctrine  now  commonly  main- 
tained is  that  the  general  superintendence  and  protective  juris- 
diction of  the  Court  of  Chancery  over  the  persons  and  property 
of  infants  is  a  delegation  of  the  rights  and  duty  of  the  crown; 
that  it  belonged  to  that  court,  and  was  exercised  by  it  from  its 
first  establishment ;  and  that  this  general  jurisdiction  was  not 
even  suspended  by  the  statute  of  Henry  VIII.,  erecting  the 
court  of  wards  and  liveries."     The  jurisdiction  possessed  by 
the  English  courts  of  chancery  from  this  supposed  delegation  of 
the  authority  of  the  crown  as  parens  patrice  is  more  frequently 
exercised  in  this  country  by  the  courts  of  the  States  than  by 
the  courts  of  the  United  States.     It  is  the  State  and  not  the 
Federal  government,  except  in  the  Territories  and  the  District 
of  Columbia,  which  stands,  with  reference  to  the  persons  and 
property  of  infants,  in  the  situation  of  parens  patrice.     Accord- 
ingly provision  is  made  by  law  in  all  the  States  for  the  appoint- 
ment of  such  guardians,  whose  duties  and  powers  are  carefully 
defined.     The  authority  of  the  Federal  courts  can  only  be  in- 
voked within  the  limits  of  a  State  for  such  an  appointment 
where  property  of  the  infant  is  involved  in  legal  proceedings 
before  them,  and  needs  the  care  and  supervision  of  an  officer  of 
that  kind.     In  such  a  case,  to  preserve  the  property  from  de- 
struction or  waste,  the  Federal  courts  may  appoint  a  guardian 
to  take  care  of  it  pending  the  proceedings.    And  those  courts 
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will  always  see  that  a  proper  guardian  ad  litem  has  charge  of 
the  infant's  interests  where  his  property  is  involved  in  proceed- 
ings before  them.  This  is  the  extent  of  their  authority. 
Nothing  is  gained,  therefore,  in  this  case  by  reference  to  the 
general  power  of  courts  of  equity  over  the  persons  and  property 
of  infants.  The  infant  Bangs  possessed  no  property  in  Michi- 
gan when  the  suit  in  equity  was  commenced  against  him. 
That  suit  did  not  concern  any  property,  real  or  personal.  It 
was  brought  to  cancel  a  contract  made  with  his  father,  and  any 
decree  respecting  it  would  necessarily  have  been  coram  non 
judice,  unless  the  parties  interested  were  before  the  court  upon 
the  service  of  a  subpoena  or  their  voluntary  appearance.  The 
infant,  being  absent  from  the  State,  could  not  be  personally 
*orved. 

The  statute  of  Michigan  requiring  the  general  guardian  of  an 
iifant  to  "  appear  for  and  represent  his  ward  in  all  legal  suits 
uid  proceedings  unless  when  another  person  is  appointed  for 
the  purpose  as  guardian  or  next  friend  "  does  not  change  the 
necessity  of  service  of  process  upon  the  defendants  in  a  case 
before  a  court  of  the  United  States  where  a  personal  contract 
alone  is  involved.  It  may  be  otherwise  in  the  State  courts ;  it 
may  be  that,  by  their  practice,  the  service  of  process  upou  the 
general  guardian,  or  his  appearance  without  service,  is  deemed 
sufficient  for  their  jurisdiction.  We  believe  that  in  some  States 
snch  is  the  fact ;  but  the  State  law  cannot  determine  for  the 
Federal  courts  what  shall  be  deemed  sufficient  service  of  process 
or  sufficient  appearance  of  parties.  Substituted  service,  by  pub- 
lication, against  non-resident  or  absent  parties,  allowed  in  some 
States  in  purely  personal  actions,  is  not  permitted  in  the  Fed- 
eral courts.  Such  service  can  only  be  resorted  to  where  some 
claim  or  lien  upon  real  or  personal  property  is  sought  to  be 
enforced,  and  the  decision  of  the  court  will  then  only  affect 
property  of  the  party  within  the  district     Rev.  Stat.,  sect.  738. 

In  all  cases  brought  to  enforce  or  cancel  personal  contracts, 
or  to  recover  damages  for  their  violation,  the  statute  requires  a 
personal  service  of  process  upon  the  defendants,  or  their  volun- 
tary appearance.  And  the  equity  rules  qualify  the  statute  only 
so  far  as  to  allow,  in  cases  of  husband  and  wife,  a  copy  of  the 
subpoena  to  be  delivered  to  the  husband,  and  in  other  cases  a 
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copy  to  be  left  at  the  dwelling-house,  or  usual  place  of  abode  of 
the  defendant,  with  some  person  who  is  a  member  of  or  resident 
in  the  family.  In  either  mode,  the  defendant  is  to  be  served 
within  the  district,  and  until  such  service  or  his  appearance, 
the  court  has  no  jurisdiction  to  proceed  or  to  render  a  decret 
affecting  his  rights  or  interest.  There  being  here  no  property 
of  the  infant  defendant  within  the  district  of  Michigan,  which 
the  court  could  lay  hold  of,  — and  he  being  absent  from  it, — 
there  was  no  foundation  laid  for  any  progress  by  the  court  in 
the  case.  It  never  acquired  jurisdiction  over  the  infant;  it 
could,  therefore,  appoint  no  guardian  ad  litem  for  him,  and  the 
decree  rendered  against  him  was  ineffectual  for  any  purpose. 

Our  attention  has  been  called  to  several  cases  of  the  State 
courts,  in  which  it  has  been  held  that  a  decree  or  judgment 
could  not  be  collaterally  attacked,  though  rendered  iu  a  case 
where  a  guardian  ad  litem  had  been  appointed  without  service 
of  process  on  the  infant.  Such  are  the  cases  of  Preston  v. 
Dunn,  25  Ala.  507 ;  Robb  v.  Lessee  of  Irwin,  15  Ohio,  689 ; 
and  Gronfier  v.  Puymirol,  19  Cal.  629.  All  of  them  are  illus- 
trative of  the  position  we  have  stated ;  they  all  relate  to  the 
interest  of  the  infant  in  real  property  in  the  State. 

In  Preston  v.  Dunn,  the  bill  was  filed  by  an  infant,  suing  by 
his  next  friend,  to  redeem  a  tract  of  land  which  had  once  be- 
longed to  his  father,  who  had  mortgaged  it,  and  which  had 
been  sold  under  judicial  decree  in  a  foreclosure  suit  and  pur- 
chased by  the  defendant.  The  father  having  died  pending  the 
foreclosure  suit,  and  a  posthumous  child  to  him  having  been 
born,  a  bill  of  revivor  was  filed  against  the  administrator  and 
administratrix  of  his  estate,  and  his  infant  son.  A  subpoena 
was  served  on  the  adult  defendants,  and  a  guardian  ad  litem  was 
appointed  by  the  court  for  the  infant,  who  appeared  for  him. 
It  was  held  by  the  Supreme  Court  of  Alabama  that  the  decree 
rendered  upon  such  appearance  was  irregular,  but  not  void,  and 
that  it  could  not  be  attacked  collaterally. 

In  Robb  v.  Lessee  of  Irwin,  it  appeared  that  a  guardian  ad 
litem  for  infant  heirs  had  been  appointed  in  a  proceeding  for 
the  sale  of  certain  real  property  in  which  they  were  interested. 
In  an  action  of  ejectment  subsequently  brought  by  the  heirs,  it 
was  held  by  the  Supreme  Court  of  Ohio  that  the  proceeding 
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was  not  vitiated  by  the  appointment  of  the  guardian  ad  litem, 
without  previous  service  of  process  on  the  infant. 

In  Gronjier  v.  Puymirol,  a  general  guardian  of  the  estate  of 
non-resident  infants  had  been  appointed  by  the  Probate  Court 
upon  the  representation  that  they  were  interested  in  certain 
real  property  in  the  State.  In  proceedings  for  a  sale  of  such 
property,  the  general  guardian  appeared  for  the  infants  without 
being  appointed  guardian  ad  litem  for  them,  and  it  was  held  by 
the  Supreme  Court  of  California,  that  the  court  had  jurisdic- 
tion to  order  the  sale  and  that  it  passed  a  good  title ;  and  that 
under  the  practice  of  the  State  a  general  guardian  could  appear 
in  legal  proceedings  for  his  ward  when  a  guardian  ad  litem  was 
not  appointed  by  the  court. 

There  is  nothing  in  these  cases  which  at  all  conflicts  with  the 
views  we  have  expressed  as  to  the  jurisdiction  of  the  Circuit 
Court  for  the  District  of  Michigan  in  appointing  a  guardian  ad 
litem  for  a  non-resident  or  absent  infant,  in  a  case  which  did  not 
touch  any  property  in  the  district,  but  was  brought  to  caucel  a 
personal  contract. 

There  are,  also,  some  cases  in  the  State  courts,  in  which  a 
judgment  upon  a  personal  demand  has  been  sustained  against 
collateral  attack,  though  rendered  in  an  action  where  a  guar- 
dian ad  litem  had  been  appointed  without  previous  service  of 
process  upon  the  infant ;  but  they  are  exceptional,  and  there 
has  generally  been  in  them  some  circumstance  which  rendered 
any  disturbance  of  the  judgment  likely  to  lead  to  great  hard- 
ship and  injustice.  Such  is  the  case  of  Bustard  v.  Gates  and 
Wife^  4  Dana  (Ky.),  429.  There  an  ejectment  was  brought  for 
land  more  than  twenty  years  after  it  had  been  sold,  and  which 
during  the  interval  had  greatly  increased  in  value.  But  in 
none  of  the  cases  to  which  our  attention  has  been  called  has  a 
judgment  been  upheld  where  a  guardian  ad  litem  had  been 
appointed  for  a  non-resident  infant  against  whom  a  purely  per- 
sonal demand  was  prosecuted.  If  such  a  case  exists,  the  judg- 
ment in  it  can  have  no  greater  force  than  one  rendered  for  a 
personal  demand  against  a  non-resident  upon  any  other  form  of 
constructive  service;  and  that  constructive  service  will  not 
give  jurisdiction  in  such  cases  is  the  established  doctrine  of 
this  court.     Pennoyer  v.  Neff>  95  U.  S.  714. 

Judgment  affirmed* 
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Terry  v.  McLure. 

L  Eight  years  after  a  bill  in  equity  had  been  filed,  and  on  the  day  it  was  dis- 
missed, on  a  final  hearing  upon  the  pleadings  and  proofs,  an  amended  bill 
was  filed  without  leave.  Held,  that  it  must  be  disregarded  in  the  consider- 
ation of  the  case  here. 

2.  The  Statute  of  Limitations  is  a  bar  to  a  suit  brought  four  years  after  a  bank 
in  South  Carolina  had  permanently  suspended  specie  payments,  by  a  holder 
of  its  notes  to  enforce  the  individual  liability  of  the  stockholders. 

8.  Carrol  v.  Green  (92  U.  S.  609)  and  Godfrey  v.  Terry  (97  id.  171)  cited  and  ap- 
proved. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  South  Carolina. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Harvey  Terry  for  the  appellant. 

Mr.  James  Lowndes  and  Mr.  William  E.  Early  contra. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  chancery  brought  by  Terry  against  Mo- 
Lure,  as  receiver  of  the  Bank  of  Chester,  certain  officers  of  the 
bank,  and  one  or  two  of  its  stockholders.  Its  main  purpose 
was  to  obtain  a  discovery  of  the  names  of  the  stockholders  at 
the  date  of  the  failure  of  the  bank,  in  order  to  make  them, 
when  discovered,  liable  for  the  amount  of  the  circulating  notes 
of  the  bank  held  by  the  complainant.  It  would  be  a  useless 
task  to  trace  here  the  interminable  amendments  to  the  original 
bill,  none  of  which  varied  essentially  its  character,  though 
some  of  the  later  ones  attempted  to  set  up  fraud  in  the  stock- 
holders in  receiving  dividends  declared  and  paid  on  their  stock 
while  the  bank,  as  he  alleged,  was  in  a  state  of  insolvency.  It 
is  enough  to  say  of  all  these  amendments,  except  the  last,  that 
no  sufficient  statement  of  the  names  of  the  stockholders  who 
received  such  dividends,  and  of  the  amounts  received  by  each, 
or  of  the  circumstances  under  which  they  were  declared  or 
received,  is  found,  whereon  to  charge  any  one  stockholder. 

This  amended  bill  gives  the  names  of  a  large  number  of 
stockholders,  with  a  statement  of  the  sum  received  by  each, 
and  is  full  of  the  general  allegations  that  the  money  so  received 
was  a  trust  fund  that  should  have  been  applied  to  the  payment 
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of  the  debts  of  the  bank,  but  was  diverted  from  its  proper  use 
to  the  payment  of  dividends. 

This  amended  bill,  however,  was  filed  on  the  sixth  day  of 
May,  1878,  which  was  eight  years  after  the  original  bill  was 
filed.  It  does  not  appear  that  any  leave  of  the  court  was 
obtained  to  file  it,  though  some  four  or  five  other  amended  bills 
show  in  every  instance  that  they  were  filed  with  the  leave  of 
the  court.  It  is  a  fair  inference  that  what  counsel  on  the  other 
side  say  in  their  briefs  is  true,  namely,  that  it  was  filed  without 
leave  and  was  disregarded  by  the  court.  In  fact,  the  record 
shows  that  the  original  bill  was  dismissed  on  its  merits  after 
hearing  on  the  pleadings,  testimony,  and  argument  of  counsel, 
on  the  same  day  that  this  last  amended  bill  was  filed.  Whether 
before  or  after  the  decree  of  the  court  was  rendered  is  not 
shown.  Nor  is  it  material,  as  it  must  be  understood  that  how- 
ever it  got  to  be  filed  in  court  it  was  done  without  consent  of 
the  court  or  of  counsel  for  the  defendants.  It  must  be  dis- 
regarded, therefore,  in  the  consideration  of  the  case  here. 

As  regards  the  statutory  liability  of  the  stockholders,  the 
allegations  of  the  bill,  the  answers  of  the  defendants,  and  the 
evidence  taken  in  the  case  all  show  that  the  suspension  of  specie 
payments  took  place  on  the  twenty-seventh  day  of  November, 
1860,  and  that  the  statute  of  limitations  of  four  years  of  the 
State  of  South  Carolina,  applicable  to  such  cases,  bars  the 
complainant's  right  of  recovery. 

This  point  was  adjudged  in  this  court  against  the  present 

complainant  in    Godfrey  v.    Terry \  97   U.  S.  171.     See  also 

Carrol  v.  Green,  92  id.  509. 

The  decree  of  the  Circuit  Court  is,  therefore, 

Affirmed* 
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Jones  v.  Walker. 

1.  The  last  will  and  testament  of  A.  directs  that  his  interest  in  a  Arm,  whereof 
he  was  a  member  at  the  time  of  his  death,  "  be  continued  therein,  and  be 
chargeable  for  its  debts  and  liabilities/'  but  that  his  "  other  property  shall 
not  be  so  chargeable."  Held,  that  the  general  assets  of  his  estate  are  not 
bound  for  the  debts  of  the  firm  which  were  contracted  subsequently  to  his 
death. 

8.  The  profit*  arising  from  that  interest  were,  pursuant  to  the  will,  paid  from 
time  to  time,  the  firm  being  then  free  from  debt,  and  its  capital  undimin- 
ished. It  afterwards  became  bankrupt.  Held,  that  the  legatees  receiTing 
them  were  not  liable  to  the  assignee  in  bankruptcy  therefor. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Kentucky. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Martin  Bijur  and  Mr,  W.  0.  Dodd  for  the  appellant. 
Mr.  John  Mason  Brown^  contra. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

W.  H.  Walker,  who  was  a  large  dealer  in  liquors  in  part- 
nership with  his  son  Frederick,  made  his  will  in  July,  1870. 
One  of  the  clauses  of  the  will  provided  for  the  continuance 
of  the  partnership  and  the  conduct  of  this  business  after  his 
death. 

It  is  in  this  language :  — 

"  It  is  my  wish  that  my  son  Frederick  carry  on  the  business 
of  W.  H.  Walker  &  Co.  in  that  name  and  style,  and  in  my 
storehouse  where  it  is  now  carried  on,  giving  him  power  to 
change  the  place  until  my  youngest  child  living  to  be  twenty- 
one  years  of  age  arrives  at  that  age,  or  for  a  shorter  time,  if  he 
does  not  find  it  profitable.  To  that  end  all  my  capital  and 
interest  in  said  concern  shall  be  continued  therein,  and  shall  be 
chargeable  for  its  debts  and  liabilities ;  but  my  other  property 
shall  not  be  so  chargeable  while  Frederick  carries  on  said  busi- 
ness ;  my  share  shall  pay  the  salary  of  an  efficient  man  to  aid 
him  therein,  or  he  shall  have  compensation  for  his  services  as 
to  and  from  my  share.  Agents  and  employes  of  the  concern 
are  to  be  paid  by  it.  Frederick  is  not  to  be  charged  with  five 
thousand  dollars  advanced  by  me  to  him  on  his  coming  of  age, 
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and  he  is  to  have  the  privilege  to  purchase,  at  a  fair  valuation 
and  uppn  reasonable  time,  such  portion  of  my  share  in  said 
concern  and  its  good-will  as  will  make  his  share  equal  to  one* 
half.  What  he  may  so  pay  is  to  be  divided  as  profits  of  the 
concern.  While  my  storehouse  is  occupied  by  the  concern  it 
shall  pay  rent  therefor.  The  profits  of  said  concern,  which 
shall  be  ascertained  and  declared  in  the  first  of  January  after 
my  death,  and  annually  thereafter,  shall  be  divided  between 
my  wife  and  children,  or  their  descendants,  and  others.  As 
my  personalty  is  to  be  divided  among  them  when  my  youngest 
child  living  to  be  twenty-one  years  of  age  arrives  at  that  age, 
or  at  the  death  of  my  son  Frederick  before  that  time,  or  when 
he  discontinues  the  business,  my  interest  in  the  concern  and  its 
good-will  shall  be  sold  as  my  executors  may  direct,  and  the 
proceeds  divided,  as  the  profits  thereof  are  to  be  divided,  with 
an  obligation,  if  possible,  that  the  business  may  be  carried  on 
under  the  old  name  and  style." 

The  testator  died  in  1872,  and  the  business  was  conducted 
as  directed  in  the  will  until  Feb.  27,  1877,  when  the  firm,  on 
the  petition  of  its  members,  was  declared  bankrupt  by  the 
proper  court. 

The  appellant  Jones  was  made  assignee,  and  very  shortly 
afterwards  filed  the  bill  in  the  present  case  against  the  dev- 
isees of  W.  H.  Walker's  will. 

The  object  of  the  bill  is  twofold,  namely,  to  subject  the 
property  of  the  deceased,  which  had  not  been  embarked  in  the 
partnership  enterprise,  in  the  hands  of  the  devisees,  to  the  pay- 
ment of  the  partnership  debts,  and  to  recover  from  the  defend- 
ants money  which  they  had  received  as  dividends  out  of  the 
profits  of  the  business  after  the  death  of  the  testator. 

In  the  recent  case  of  Smith  v.  Ayres  (101  U.  S.  320),  the 
legal  principle  lying  at  the  foundation  of  the  first  of  these 
grounds  of  relief  was  fully  discussed  and  determined.  It  was 
there  held  that  a  testator  might  authorize  the  continuance  of  a 
partnership,  in  which  he  was  engaged  at  the  time  of  his  death, 
without  subjecting  any  more  of  his  property  to  the  vicissitudes 
of  the  business  than  what  was  then  embarked  in  it,  and  that, 
unless  he  had  expressly  placed  the  whole,  or  some  other  part  of 
his  estate,  under  the  operation  of  the  partnership,  it  would  not 
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be  presumed  that  he  had  so  intended.  See  also  Burwett  v. 
Mandeville'i  Executor,  2  How.  560;  Ex  parte  Garland,  10 
Ves.  Jr.  109.  In  the  case  before  us  the  testator  declares,  in 
express  terms,  that  his  capital  and  interest  in  said  concern 
shall  be  continued  therein,  and  shall  be  ehargeable  for  its  debts 
and  liabilities ;  but  his  other  property  shall  not  be  so  charge- 
able. 

We  see  no  reason  in  the  present  case  for  departing  from 
the  principle  adopted  in  Smith  v.  Ayres  after  much  considera- 
tion. 

If  dividends  of  profits  out  of  the  partnership  business  were 
honestly  and  fairly  made,  and  when  paid  did  not  diminish  the 
capital,  nor  withdraw  what  was  necessary  to  pay  the  indebted- 
ness of  the  concern,  we  see  no  reason  why  the  persons  receiving 
them  should  now  be  called  on  to  refund  them. 

The  will  of  the  testator  has  a  clause  authorizing  these  divi- 
dends. The  partnership  had  a  long  time  to  run  and  a  large 
part  of  his  capital  was  engaged  in  the  business.  There  were 
children  to  be  reared  and  educated,  and  it  would  have  been 
very  unreasonable  that  all  the  profits  should  be  continually 
converted  into  capital,  and  that  neither  these  children,  nor 
Frederick,  the  other  partner,  should  be  permitted  to  receive 
dividends  of  profits,  except  on  the  condition  of  a  liability  to 
that  extent  for  any  future  transactions  of  the  partnership 
through  a  period  of  fifteen  or  twenty  years. 

If  these  dividends  had  not  been  declared  in  good  faith,  nor 
really  earned,  if  they  had  diminished  the  capital,  or  if,  when 
they  were  made,  debts  existed  which  would  have  been  left  with- 
out means  of  payment,  the  persons  sharing  in  the  dividends 
would  probably  have  been  liable  to  these  creditors  to  the  extent 
of  the  money  so  received. 

But  we  are  satisfied  that  none  of  these  conditions  existed. 

The  case  is  mainly  one  of  fact,  and  the  testimony  is  very 
full.  We  do  not  think  its  discussion  here  profitable  or  useful. 
We  are  satisfied  that  at  the  time  the  last  dividend  was  made 
the  capital  of  the  company  was  undiminished,  and  the  firm 
amply  able  to  pay  its  debts.  Its  misfortunes  followed  after 
this. 

It  very  fully  appears  that  the  insolvency  was  brought  about 
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by  accommodation  indorsements  for  others,  made  after- the  last 
dividend  was  paid;   that  the  firm,  but  for  this,  would  have 
remained  solvent,  and  that,  in  regard  to  this,  none  of  the  de 
fendants  were  to  blame  except  Frederick,  who,  being  a  full 
partner,  is  liable  personally  for  all  the  debts  of  the  firm. 

An  important  matter  in  the  case  is  a  stipulation  of  the  par- 
ties to  the  suit  that  all  the  debts  owing  by  the  firm  were  con- 
tracted subsequently  to  the  declaration  and  payment  of  all  the 
dividends,  and  none  of  the  debts  of  the  firm  were  in  existence 
at  the  time  these  profits  were  declared  and  paid. 

No  creditor  whose  debt  was  in  existence  when  these  dividends 
were  made  was  injured.  All  the  debts  then  existing  have  been 
paid.  What  right  had  subsequent  creditors  to  reclaim  these 
dividends,  who  had  no  interest  in  the  matter  when  they  were 
paid  ?  These  defendants,  except  Frederick,  were  not  partners. 
Their  money  was  in  the  concern,  and  they  received  dividends 
instead  of  interest. 

We  repeat  that  there  is  no  evidence  of  fraud  or  intentional 

wrong. 

Decree  affirmed. 


Unity  v.  Bubrage. 

1.  A  statute  was  declared  to  be  a  public  act.    A  subsequent  statute,  supplemen- 

tary thereto  and  amendatory  thereof,  is  also  a  public  act,  and  need  not  be 
specially  pleaded. 

2.  A  statute  of  Illinois,  legalizing  elections  held  by  the  voters  of  a  county  on 

the  question  of  issuing  negotiable  bonds  of  the  county,  in  aid  of  certain 
railroad  companies,  and  authorizing,  on  conditions  therein  named,  all  the 
townships  in  counties  where  the  township  organization  had  been  adopted, 
lying  on  or  near  to  the  line  of  a  specified  railroad,  to  subscribe  to  the  stock 
of  the  railroad  company,  and  issue  negotiable  bonds  therefor,  is  a  public 
act. 
&  8uch  a  statute  does  not  conflict  with  section  23  of  article  8  of  the  Constitution 
of  1848,  which  provides  that  "  no  private  or  local  law,  which  may  be  passed 
by  the  General  Assembly,  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title." 

Ebeor  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 


448  Unity  v.  Burr  age.  [Sup.  Ct 

On  Feb.  8,  1853,  an  act  of  the  legislature  of  Illinois  was 
approved,  entitled  an  act  to  incorporate  "  the  Decatur  and  In- 
dianapolis Railroad  Company."  It  incorporated  the  company 
named  for  the  purpose  of  "  constructing,  completing,  and  oper- 
ating a  railroad  from  the  town  of  Decatur,  in  Marion  County, 
in  the  State  of  Illinois,  and  thence  in  a  direct  line,  upon  the 
most  eligible  route,  to  the  east  line  of  the  State  of  Illinois." 

The  third  section  of  the  act  is  as  follows :  — 

"  Said  company  is  hereby  authorized  and  empowered  to  unite  and 
form  a  junction  with  the  Indiana  and  Illinois  Central  Railway  Com- 
pany, or  any  other  company  which  is  or  may  hereafter  be  organ- 
ized in  the  State  of  Indiana  terminating  on  said  line ;  and  also,  to 
unite  and  consolidate  with  the  said  Indiana  and  Illinois  Central 
Railway  Company,  upon  such  terms  and  conditions  as  the  directors 
shall  mutually  agree  upon ;  and  in  the  event  that  said  companies 
shall  consolidate,  then  and  in  that  case  there  shall  be  but  thirteen 
directors  on  the  whole  line  of  road  so  consolidated,  and  the  num- 
ber to  reside  in  each  State  shall  be  determined  as  in  the  case  of 
consolidation." 

Afterwards,  on  Feb.  20,  1854,  an  act  of  the  same  legislature 
was  approved,  entitled  "  An  Act  to  amend  the  act  entitled  'An 
Act  to  incorporate  the  Decatur  and  Indianapolis  Railroad  Com- 
pany, approved  Feb.  8,  1853.' " 

The  preamble  and  first  section  of  this  act  are  as  follows :  — 

44  Whereas,  under  and  in  pursuance  of  the  authority  conferred  in 
the  above-named  act,  the  said  Decatur  and  Indianapolis  Railroad 
Company,  after  their  organization,  united,  consolidated,  and  merged 
their  stock  with  the  stock  of  the  Indiana  and  Illinois  Central  Rail- 
way Company,  forming  a  single  corporation  by  means  of  such  con- 
solidation under  the  name  and  style  of  the  'Indiana  and  Illinois 
Central  Railway  Company,'  therefore, 

"  Sect.  1.  That  the  said  Indiana  and  Illinois  Central  Railway 
Comp-iny,  as  existing  under  the  said  consolidation,  is  hereby  de- 
clared to  be  entitled  to  hold,  enjoy,  and  possess  all  the  property, 
rights,  franchises,  and  powers  held,  enjoyed,  and  possessed  by  either 
of  said  original  corporations  prior  to  their  said  consolidation,  fully 
and  effectually,  to  all  intents  and  purposes,  and  to  be  entitled  to 
have  and  hold  all  the  rights,  powers,  and  privileges  conferred, 
or  to  be  hereafter  conferred,  by  law  upon  railroad  corporations, 
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organized  under  the  act  entitled  'An  Act  to  provide  for  a  gen- 
eral system  of  railroad  incorporations/  approved  Nov.  5, 1849." 

The  last  section  reads  as  follows :  "  This  act  shall  be  deemed 
and  taken  to  be  a  public  act,  and  shall  be  liberally  construed 
in  all  courts  of  justice,  and  shall  take  effect  and  be  in  force 
from  and  after  its  passage." 

On*  Feb.  22,  1861,  an  act  was  passed,  entitled  "An  Act  to 
extend  the  time  for  completing  the  Indiana  and  Illinois  Cen- 
tral Railway  Company."  The  preamble  of  this  act  is  as 
follows :  — 

"  Whereas  the  Decatur  and  Indianapolis  Railroad  Company  were 
legally  incorporated  under  an  act  entitled  4  An  Act  to  provide  for  a 
general  system  of  railroad  incorporations,'  in  force  November  6, 
1849 ;  and  whereas  said  Decatur  and  Indianapolis  Railroad  Company 
afterwards  united  and  consolidated  with  the  Indiana  and  Illinois 
Central  Railway  Company,  on  the  fourth  day  of  May,  a.  d.  1853, 
in  compliance  with  the  provisions  of  an  act  entitled  *  An  Act  to  in- 
corporate the  Decatur  and  Indianapolis  Railroad  Company,'  in 
force  February  eighth,  1858,  and  of  an  act  entitled  'An  Act  to 
amend  an  act  to  incorporate  the  Decatur  and  Indianapolis  Rail- 
road Company,'  in  force  February  twelfth,  1854,  whereby  said 
Decatur  and  Indianapolis  Railroad  Company  became  and  was 
named  and  styled  'The  Indiana  and  Illinois  Central  Railway 
Company;'  and  whereas  said  Indiana  and  Illinois  Central  Rail- 
way Company,  in  compliance  with  the  provisions  of  the  44th  sec- 
tion of  an  act  entitled  'An  Act  to  provide  for  a  general  system 
of  railroad  incorporations,'  in  force  November  5th,  1849,  began 
the  construction  of  its  roads  and  expended  thereon  ten  per  cent 
on  the  amount  of  its  capital  within  five  years  after  its  incorpo- 
ration. " 

The  body  of  the  act  extended  for  ten  years  from  and  after 
April  26,  1863,  the  time  for  putting  in  full  operation  the  In- 
diana and  Illinois  Central  railway. 

The  forty-fourth  section  of  an  act  entitled  u  An  Act  to  pro- 
vide for  a  general  system  of  railroad  incorporations,"  in  force 
Nov.  5, 1849,  is  as  follows :  — 

"  If  any  such  corporation  shall  not,  within  five  years  after  its  in- 
corporation, begin  the  construction  of  its  road,  and  expend  thereon 
vol.  xin.  29 
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ten  per  cent  on  the  amount  of  its  capital,  and  finish  the  road  and 
put  it  in  full  operation  in  ten  years  thereafter,  its  act  of  incorpo- 
ration shall  become  void." 

On  March  27,  1869,  an  act  was  passed  supplementary  and 
amendatory  of  the  act  of  Feb.  20,  1864,  above  mentioned,  en- 
titled "  An  Act  supplementary  to  and  amending  an  act  entitled 
4  An  Act  to  incorporate  the  Decatur  and  Indianapolis  Railroad 
Company,'  approved  Feb.  8,  1853." 

The  act  legalized  an  election  held  by  the  voters  of  Macon 
County  in  favor  of  the  issuing  of  bonds  of  said  county,  to  the 
amount  of  $60,000,  to  aid  in  building  the  Indiana  and  Illinois 
Central  railway,  and  an  election  subsequently  held  by  the 
voters  of  the  same  county  in  favor  of  a  subscription  by  the 
county  of  $40,000  to  the  capital  stock  of  the  said  railroad  com- 
pany, and  of  the  issuing  of  the  bonds  of  the  county  to  pay  for 
said  stock,  and  in  favor  of  subscriptions  by  said  county  to 
three  other  railroad  companies  therein  named,  and  the  issuing 
of  the  bonds  of  the  county  to  pay  therefor. 

Sect.  2  of  the  act  provides  as  follows :  — 

"  The  several  townships  in  counties  where  township  organization 
has  been  adopted,  lying  on  or  near  to  the  line  of  said  railroad,  are 
hereby  authorized  to  subscribe  to  and  to  take  stock  in  the  said  In- 
diana and  Illinois  Central  Railway  Company.  Elections  may  be 
held  in  any  such  township  upon  the  question  whether  such  town- 
ship shall  subscribe  for  any  specified  amount  of  stock  of  said  county, 
not  exceeding  one  hundred  thousand  dollars,  whenever  a  petition 
for  that  purpose  shall  be  presented  as  hereinafter  specified." 

*  * 

The  subsequent  sections  of  the  act  prescribe  the  mode  of 

holding  elections  mentioned  in  the  second  section,  and  the  levy 
and  collection  of  a  tax  by  the  township  authorities  of  the  town- 
ships which  voted  to  take  stock  in  said  railroad  company,  to 
pay  the  interest  and  principal  on  the  bonds  issued  in  payment 
thereof. 

The  last  section  extends  the  time  for  the  completion  of  the 
railroad  of  the  said  Indiana  and  Illinois  Central  Railway  Com- 
pany to  July  1,  1875. 

On  April  16, 1869,  the  legislature  passed  an  act  entitled  u  An 
Act  to  fund  and  provide  for  paying  the  railroad  debts  of  coun- 
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ties,  townships,  cities,  and  towns."  This  act  provides  for  the 
registration,  in  the  office  of  the  auditor  of  public  accounts  of 
the  State,  of  bonds  issued  by  counties,  townships,  &c,  in  aid  of 
or  to  pay  for  stock  in  railroad  companies. 

Afterwards,  on  Sept.  13,  1869,  and,  as  it  was  claimed,  in 
pursuance  of  the  authority  conferred  by  the  act  of  March  27, 
1869,  at  a  special  election  held  on  that  day,  a  majority  of  the 
legal  voters  of  Unity  Township,  in  the  county  of  Piatt,  voted 
in  favor  of  a  subscription  of  $14,000  to  the  stock  of  the  Indiana 
and  Illinois  Central  Railway  Company,  and  an  issue  of  the 
bonds  of  the  township  sufficient  to  pay  for  such  stock. 

Pursuant  to  this  vote,  fourteen  bonds  of  the  township,  for 
$1,000  each,  all  dated  May  12,  1878,  with  interest  coupons 
attached,  were  duly  executed  by  the  officers  of  the  town- 
ship. 

The  bonds,  principal  and  interest,  were  made  payable  to  the 
Indiana  and  Illinois  Central  Railway  Company,  or  bearer,  at 
the  American  Exchange  National  Bank,  New  York. 

They  contained  the  following  recital :  — 

"  This  bond  is  one  of  a  series  of  fourteen  bonds,  of  one  thousand 
dollars  each,  numbered  from  one  to  fourteen  inclusive,  issued  under 
and  by  virtue  of  the  acts  of  the  General  Assembly  of  the  State  of 
Illinois,  entitled  '  An  Act  supplementary  to  and  amending  an  act 
entitled  "  An  Act  to  amend  the  act  entitled  an  act  to  incorporate 
the  Decatur  and  Indianapolis  Railroad  Company,"  approved  Febru- 
ary 8th,  1853,  in  force  March  27th,  1869,  and  an  act  entitled  "An 
Act  to  fund  and  provide  for  paying  the  railroad  debts  of  counties, 
townships,  cities,  and  towns," '  in  force  16th  April,  1869,  and  in  ac- 
cordance with  the  vote  of  the  electors  of  said  township  of  Unity,  at 
a  special  election  held  in  said  township  on  the  thirteenth  day  of 
September,  a.  d.  1869,  under  the  provisions  of  said  acts,  and  in  ac- 
cordance therewith,  and  the  faith  of  said  township  is  hereby  pledged 
for  the  payment  of  said  principal  sum  and  interest  as  aforesaid." 

The  plaintiffs,  being  the  holders  of  these  bonds,  brought  this 
suit  against  the  township  on  the  coupons  which  fell  due  May 
12, 1878,  and  May  12, 1879. 

The  declaration  having  averred  the  execution  of  the  bonds 
(designating  them  as  promissory  notes),  with  the  interest  cou- 
pons attached,  proceeded  as  follows :  — 
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"  And  each  of  said  promissory  notes  recites  that  it  is  issued  under 
and  by  virtue  of  a  law  of  the  State  of  Illinois,  entitled  'An  Act 
supplementary  to  and  amending  an  act  entitled  "  An  Act  to  amend 
the  act  entitled  an  act  to  incorporate  the  Decatur  and  Indianapolis 
Railroad  Company,"  approved  Feb.  8, 1858,'  in  force  March  27, 1869. 

"  And  under  a  law  of  the  State  of  Illinois  entitled  '  An  Act  to 
fund  and  provide  for  paying  the  railroad  debts  of  counties,  town- 
ships, cities,  and  towns,'  in  force  16th  April,  1869.  And  in  accord- 
ance with  the  vote  of  the  electors  of  said  township  of  Unity,  at  a 
special  election  held  in  said  township  on  the  thirteenth  day  of  Sep- 
tember, a.d.  1869,  under  the  provisions  of  said  acts  and  in  accord- 
ance therewith. 

"  And  the  plaintiffs  further  aver  that  said  promissory  notes  have 
been  duly  registered  in  the  office  of  the  auditor  of  public  accounts 
of  the  State  of  Illinois,  pursuant  to  said  act  of  April  16,  1869,  as 
from  the  certificate  of  said  auditor  of  public  accounts  attached  to 
each  of  said  promissory  notes  will  more  fully  appear. 

"  That  the  plaintiffs  are  the  bearers  of  the  coupons  for  interest  on 
said  promissory  notes  which  fell  due  on  the  twelfth  day  of  May, 
a.d.  1878,  being  seven  coupons  of  one  hundred  dollars  each.  And 
also  of  the  fourteen  coupons  annexed  to  said  promissory  notes  and 
of  even  number  therewith,  each  of  which  said  coupons  became  due 
and  payable  on  the  twelfth  day  of  May,  a.d.  1879,  making  in  all  the 
sum  of  twenty-one  hundred  dollars. 

"  And  the  said  defendant  has  failed  to  provide  funds  for  the  pay- 
ment of  said  instruments  of  interest  at  the  American  Exchange 
National  Bank,  New  York.  And  has  utterly  neglected  to  pay  the 
same,  although  thereunto  often  requested." 

The  township  filed  a  general  demurrer  to  the  declaration, 
which  was  overruled,  and  on  its  electing  to  stand  by  the  de- 
murrer and  refusing  to  plead,  judgment  was  rendered  in  favor 
of  the  plaintiff,  which,  by  agreement  of  parties,  was  for  the 
principal  of  the  bonds  and  the  interest  up  to  June  10,  1880, 
amounting  in  all  to  $  17,816. 

This  writ  of  error  is  prosecuted  to  reverse  that  judgment. 

Mr.  W.  J.  Henry  for  the  plaintiff  in  error. 

1.  The  act  under  which  the  bonds  purport  to  have  been  issued 
is  a  private  act.  It  is  not  specially  pleaded,  and  the  court  can- 
not take  judicial  notice  thereof.  Leland  v.  Wilkifison,  6  Pet.  817 ; 
Covington  Draw  Bridge  Co.  v.  Shepherd,  20  How.  227 ;  Beaty  v. 
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Lessee  of  Knowler,  4  Pet.  lo2 ;  Society  for  Prop,  of  Gospel  v. 
Young,  2  N.  H.  810 ;  Perdicardis  v.  Bridge  Company,  29  N.  J. 
L.  367 ;  Bank  v.  Wolliston,  8  Harr.  (Del.)  90 ;  City  Council 
v.  Plank  Hood  Co.,  31  Ala.  76;  King  v.  DooliUle,  1  Head 
(Tenn.),  77. 

2.  When  the  consolidation  was  completed,  the  old  corpora- 
tions were  destroyed  and  a  new  one  was  created.  The  powers 
were  granted  to  it  as  if  the  old  companies  had  never  enjoyed 
the  franchises  which  had  been  conferred  by  their  respective 
charters.  Shields  v.  Ohio,  95  U.  S.  819 ;  Railroad  Company  v. 
Georgia,  98  id.  859  ;  Clearwater  v.  Meredith,  1  Wall.  25 ;  Me- 
Mahan  v.  Morrison,  16  Ind.  172 ;  Ohio  v.  Sherman,  22  Ohio  St. 
Ill;  Shields  v.  Ohio,  26  id.  86.  As  the  consolidation  of  the 
two  companies  operated  to  destroy  the  charter  of  each  and 
annul  the  contract  between  the  State  and  the  corporators, 
neither  of  the  original  corporations  was  then  in  existence,  or 
had  power  to  accept  the  act  of  March  27,  1869. 

That  act  does  not  profess  to  be  an  amendment  of  the  charter 
of  the  Indiana  and  Illinois  Central  Railway  Company.  It  is 
"  An  Act  supplementary  to  and  amending  an  act  entitled  '  An 
Act  to  amend  the  act  entitled  an  act  to  incorporate  the  Decatur 
and  Indianapolis  Railroad  Company,'  approved  Feb.  8,  1853. " 
The  Indiana  and  Illinois  Central  Railway  Company,  being  a 
new  and  distinct  corporation,  with  franchises  directly  conferred 
upon  it  by  the  legislature,  under  a  different  name  from  that 
company  (Private  Laws  1861,  p.  499),  had  no  authority  to 
accept  or  reject  the  attempted  amendment  of  a  surrendered 
charter. 

3.  Sect.  23  of  art.  3  of  the  Constitution  of  1848  provides 
that  "  no  private  or  local  law  which  may  be  passed  by  the  Gen- 
eral Assembly  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title.'* 

The  amendatory  act  is  therefore  void.  O'Leary  v.  County  of 
Cook,  28  111.  534 ;  Fireman's  Benevolent  Association  v.  Louns- 
hury,  21  id.  511 ;  Neifing  v.  Town  of  Pontiac,  56  id.  172;  Pres- 
cott  v.  City  of  Chicago,  60  id.  121 ;  Ottawa  v.  People,  48  id.  233 ; 
Middleport  v.  Life  Insurance  Co.,  82  id.  562. 

4.  The  Decatur  and  Indianapolis  Railroad  Company  was  in- 
corporated under,  and  derived  its  powers  from,  an  act  entitled 
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"  An  Act  to  provide  for  a  general  system  of  railroad  incorpora- 
tions," in  force  Nov.  5, 1849  (Private  Laws,  1861,  p.  499).  By 
the  provisions  of  the  special  act  in  force  Feb.  8,  1853,  it  was 
required  to  organize  in  full  compliance  with  the  statutory  pro- 
visions providing  such  general  system. 

This  ancillary  and  amendatory  act  of  1869  attempts  to  change 
the  corporate  powers  conferred  by  the  general  statute  on  the 
company.  The  legislature  had  no  power  to  do  this.  It  is  an 
attempt,  not  to  amend  or  change  that  statute,  but,  on  the 
contrary,  to  leave  it  in  full  force  and  effect  as  to  all  other 
companies  organized  under  it,  and  to  extend  the  power  of  this 
corporation  by  a  special  act. 

Mr.  James  Dinsmoor,  contra. 

Mb.  Justice  Woods,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  plaintiff  in  error  alleges  that  the  act  of  March  27, 1869, 
by  authority  of  which  the  bonds  sued  on  were  issued,  is  a  pri- 
vate act,  and  should  have  been  specially  recited  in  the  declara- 
tion ;  and  as  the  declaration  contains  no  such  recital,  it  is  bad 
on  general  demurrer.  The  defendants  in  error  deny  that  the 
act  is  a  private  act. 

Private  acts  are  thus  defined  by  Blackstone :  — 

u  Special  or  private  acts  are  rather  exceptions  than  rules,  being 
those  which  operate  only  upon  particular  persons  and  private  con- 
cerns, such  as  the  Romans  entitled  senattis  decreta,  in  contradistinc- 
tion to  the  senat&s  consultOy  which  regarded  the  whole  community, 
and  of  these  (which  are  not  promulgated  with  the  same  notoriety 
as  the  former)  the  judges  are  not  bound  to  take  notice,  unless  they 
be  formally  shown  and  pleaded.  Thus,  to  show  the  distinction,  the 
statute  13  Eliz.,  c.  10,  to  prevent  spiritual  persons  from  making 
leases  for  longer  terms  than  twenty-one  years,  or  their  lives,  is  a  pub- 
lic act,  being  a  rule  prescribed  to  the  whole  body  of  spiritual  per- 
sons in  the  nation ;  but  an  act  to  enable  the  Bishop  of  Chester  to 
make  a  lease  to  A.  B.  for  sixty  years  is  an  exception  to  this  rule ;  it 
concerns  only  the  parties  and  the  bishop's  successors,  and  is,  there- 
fore, a  private  act."     1  Black.  Com.  86. 

Tested  by  this  definition,  it  is  clear  that  the  act  under  con- 
sideration is  a  public  and  not  a  private  act.     It  legalizes  and 
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makes  valid  elections  held  by  the  people  of  Macon  County, 
Illinois,  on  the  question  of  issuing  the  negotiable  bonds  of  the 
county  in  aid  of  certain  railroad  companies  therein  named,  and 
authorizes  all  the  townships  in  the  counties  where  township 
organization  had  been  adopted,  lying  on  or  near  to  the  line  of 
the  Indiana  and  Illinois  Central  Railway  Company,  on  certain 
specified  conditions,  to  subscribe  to  the  stock  of  that  company, 
and  issue  their  negotiable  coupon  bonds  in  payment  thereof. 
This  statute  affects  not  only  the  people  of  the  county  of  Macon, 
and  of  many  of  the  townships  of  all  the  counties  lying  on  or 
near  the  line  of  the  railroad  designated,  but  also  all  persons  to 
whose  hands  the  bonds  issued  by  the  county  and  township  men- 
tioned, may  come. 

Some  cases  throwing  light  upon  the  question  will  be  cited. 

An  act  passed  by  the  legislature  of  Indiana,  Feb.  14,  1848, 
to  incorporate  the  Ohio  and  Mississippi  Railroad  Company, 
provided  for  subscriptions  to  the  stock  of  the  company  by  the 
commissioners  of  any  county  through  which  its  road  might 
pass,  and  an  issue  of  the  bonds  of  the  county  to  pay  for  the 
same.  This  act  was  declared  a  public  act  by  this  court  in 
Commissioners  of  Knox  County  v.  Aspinwall,  21  How.  539. 

In  State,  ex  rel.  Colhren,  v.  Lean  (9  Wis.  279)  it  was  held 
that  a  law  providing  for  the  location  of  a  county  seat  is  a  gen- 
eral law.  The  Supreme  Court  of  Indiana,  in  West  v.  Blake 
(4  Blackf.  (Ind.)  234),  held  that  an  act  authorizing  an  agent  of 
the  State  to  lay  off  and  sell  lots  in  a  particular  town,  it  being 
the  seat  of  government,  was  a  public  act.  The  courts  said : 
u Statutes  incorporating  counties,  fixing  their  boundaries,  estab- 
lishing court-houses,  canals,  turnpikes,  railroads,  &c,  for  public 
uses,  all  operate  upon  local  subjects.  They  are  not  for  that 
reason  special  or  private  acts."  In  this  country  the  disposition 
has  been  on  the  whole  to  enlarge  the  limits  of  this  class  of 
public  acts,  and  to  bring  within  it  all  enactments  of  a  general 
character,  or  which  in  any  way  affect  the  community  at  large. 
Pierce  v.  Kimball,  9  Me.  54 ;  New  Portland  v.  New  Vineyard, 
16  id.  69 ;  Gorham  v.  Springfield,  21  id.  58 ;  Burnham  v.  Web- 
ster, 5  Mass.  266;  Commonwealth  v.  Mc  Curdy,  id.  324;  Com- 
monwealth v.  Springfield,  7  id.  9 ;  Bac.  Abr.,  Statute  F.  On 
these,  and  many  other  authorities  which  might  be  cited,  we 
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think  that  the  act  by  which  the  issue  of  the  bonds  sued 
on  was  authorized  is  a  public  act,  of  which  the  courts  are 
bound  to  take  judicial  notice,  and  that  it  need  not  be  specially 
pleaded. 

But  independently  of  authority  there  is  a  conclusive  answer 
to  this  claim  of  the  plaintiff  in  error. 

The  act  of  Feb.  24,  1854,  to  which  the  act  of  March  27, 
1869,  is  supplementary  and  amendatory,  is  declared  in  express 
terms  by  its  fifth  section  to  be  a  public  act.  It  cannot,  there- 
fore, be  said  that  the  act  which  supplements  and  amends  it, 
and  thereby  becomes  a  part  of  it,  is  a  private  act.  If  one  is 
public,  both  must  be. 

The  plaintiff  in  error  next  claims  that  the  Decatur  and  In- 
dianapolis Railroad  Company  and  the  Indiana  and  Illinois  Cen- 
tral Railway  Company  were  consolidated ;  that  the  effect  of  the 
consolidation  was  to  destroy  the  old  corporations  and  create  a 
new  one,  and,  therefore,  when  the  act  of  March  27,  1869,  was 
passed,  entitled  an  act  supplementary  to  and  amending  an  act 
entitled  "An  Act  to  amend  the  act  entitled  an  act  to  incor- 
porate the  Decatur  and  Indianapolis  Railroad  Company,  ap- 
proved Feb.  8,  1853,"  and  authorizing  certain  townships  to 
subscribe  to  the  capital  stock  of  the  Indiana  and  Illinois  Central 
Railway  Company,  the  charter  of  the  Decatur  and  Indianapolis 
Railroad  Company  had  been  surrendered;  that  the  company 
had  ceased  to  exist,  and  that,  there  being  no  corporation  to 
which  it  could  apply,  the  act  of  March  27,  1869,  was,  therefore, 
of  no  effect. 

This  seems  to  be  an  attempt  to  overturn  by  argument  and 
inference  a  deliberate  enactment  of  the  legislature,  and  erase  it 
bodily  from  the  statute  book. 

Let  it  be  conceded  that  the  effect  of  the  consolidation  of  the 
two  companies  was  to  create  a  new  corporation  under  the  name 
of  the  Indiana  and  Illinois  Central  Railway  Company.  It  was 
perfectly  competent  for  the  legislature  to  authorize  townships 
to  subscribe  to  the  stock  of  the  new  company,  and  issue  their 
bonds  in  payment  thereof.  This  was  what  the  act  under  con- 
sideration did.  The  act  which  it  purported  to  amend,  after 
reciting  in  its  preamble  the  fact  of  the  consolidation  of  the 
Decatur  and  Indianapolis  Railroad  Company  with  the  Indiana 
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and  Illinois  Central  Railway  Company,  conferred  on  the  latter 
company,  "as  existing  under  the  consolidation,  all  the  prop- 
erty, rights,  franchises,  and  powers  held,  enjoyed,  and  possessed 
by  either  of  said  original  corporations  prior  to  their  said  con- 
solidation." 

The  act  under  consideration  authorized  certain  townships  to 
subscribe  stock  to  this  corporation  thus  formed,  and  to  issue 
their  bonds  in  payment  therefor.  It  might  fairly  be  entitled  an 
act  to  amend  an  act,  by  authority  of  which  the  company  existed. 

The  new  company,  existing  by  recognition  of  the  act  of  Feb. 
20, 1854,  had  the  capacity  to  accept,  and  did  accept,  this  amend- 
ment, for  it  received  and  put  in  circulation  the  bonds  issued 
under  its  authority. 

There  is  no  ground  for  the  theory  that  the  act  of  March  27, 
1869,  is  inoperative.  We  are  bound,  if  possible,  to  give  it 
effect,  ut  res  magi*  valeat  quam  pereat.  So  far  from  its  binding 
force  being  a  matter  of  doubt,  we  see  no  difficulty,  based  on 
the  reasons  advanced  by  the  plaintiff  in  error,  in  the  way  of 
giving  it  full  and  complete  effect. 

It  is  next  said  by  the  plaintiff  in  error  that  the  act  is  uncon- 
stitutional, and,  therefore,  void  and  of  no  force. 

The  ground  of  its  unconstitutionality  is  alleged  to  be  that  it 
does  not  conform  to  sect.  23  of  art.  3  of  the  Constitution  of 
Illinois  of  1848,  which  provides  that  "  no  private  or  local  law 
which  may  be  passed  by  the  General  Assembly  shall  embrace 
more  than  one  subject,  and  that  shall  be  expressed  in  the 
title." 

Assuming  the  act  in  question  to  be  a  local  law,  is  it  open  to 
the  objection  urged  against  it  ?  It  legalizes  two  elections  held 
by  the  people  of  Macon  County ;  the  first  to  decide  whether 
the  county  should  issue  its  bonds  to  the  amount  of  $60,000  to 
aid  in  building  the  Indiana  and  Illinois  Central  Railway,  and 
the  second  to  decide  whether  the  county  should  subscribe 
$40,000  to  the  stock  of  said  railway  company  and  issue  its 
bonds  for  that  amount  in  payment  thereof,  and  declares  valid 
and  binding  any  bonds  of  the  county  issued  or  to  be  issued  in 
pursuance  of  said  elections,  and  it  authorized  certain  townships 
on  conditions  prescribed  to  subscribe  to  the  stock  of  said  rail- 
way company,  and  issue  their  bonds  in  payment  thereof. 
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This  act  is  entitled  an  act  "  supplementary  to  and  amend- 
ing" the  act  conferring  corporate  powers  on  the  Indiana  and 
Illinois  Central  Railroad  Company. 

The  question  whether  such  an  act  is  obnoxious  to  the  provi- 
sion of  the  Illinois  Constitution  in  relation  to  the  subject  and 
title  of  local  acts,  has  been  substantially  decided  in  the  negative 
by  this  court  in  the  case  of  San  Antonio  v.  Mehaffy,  96  U.  S. 
312. 

The  Constitution  of  Texas  declares  that  "  every  law  enacted 
by  the  legislature  shall  embrace  but  one  object,  and  that  shall 
be  expressed  in  the  title."  The  act  of  the  legislature  of  Texas, 
said  to  be  in  violation  of  this  provision,  was  entitled  "  An  Act 
to  incorporate  the  San  Antonio  Railroad  Company."  Among 
other  provisions,  it  authorized  the  city  of  San  Antonio  to  take 
stock  in  that  company,  and  issue  bonds  to  pay  for  the  same. 
The  act  was  decided  to  have  but  one  object,  and  that  was 
expressed  in  the  title. 

The  Supreme  Court  of  Illinois,  in  the  case  of  The  Belleville 
fie.  Railroad  Company  v.  Gregory  (15  111.  20)  has  decided  that 
an  act  whose  title  was  u  An  Act  to  incorporate  the  Belleville 
and  Illinois  Railroad  Company,"  and  which  contained  a  section 
which  authorized  the  city  of  Belleville  and  the  county  of  St. 
Clair  to  subscribe  for  stock  in  the  company,  was  not  in  viola- 
tion of  the  section  of  the  State  Constitution  under  considera- 
tion. Fireman' 9  Benevolent  Association  v.  Lounsbury,  21  111. 
511 ;  Supervisors  of  Schuyler  County  v.  People,  25  id.  181 ; 
O'Leary  v.  County  of  Cook,  28  id.  534 ;  Erlinger  v.  Boneau,  51 
id.  94 ;  People  v.  Brislin,  80  id.  423  ;  Binz  v.  Weber,  81  id.  288. 
The  act  cannot,  therefore,  be  held  to  be  open  to  the  constitu- 
tional objection  under  consideration. 

But  it  is  insisted  that  the  second  election  ratified  by  the  act 
under  consideration,  not  only  had  reference  to  subscriptions  of 
stock  and  the  issue  of  bonds  in  aid  of  the  Indiana  and  Illinois 
Railway  Company,  but  also  of  three  other  railroad  companies, 
and  the  act,  therefore,  contained  more  than  one  subject,  and  the 
latter  subject  was  not  expressed  in  the  title. 

In  such  a  case  the  provisions  of  the  law  touching  the  subject, 
which  is  expressed  in  the  title,  must  stand.  Those  relating  to 
the  other  subjects,  not  expressed  in  the  title,  alone  fall.     By 
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such  a  construction  the  purpose  of  the  constitutional  provision 
is  fully  accomplished. 

All  the  provisions  of  the  law  under  consideration  which  have 
reference  to  the  Indiana  and*  Illinois  Central  Railway  Company 
constitute  but  one  subject ;  this,  as  we  have  seen,  is  expressed 
in  the  title ;  the  other  matters  constituting  other  subjects,  not 
expressed  in  the  title,  are  so  entirely  disconnected  with  that 
which  is  expressed,  that  they  can  be  eliminated  and  leave  the 
remainder  of  the  act  in  full  force.  Packet  Company  v.  Keokuk, 
95  U.  S.  80. 

We  are  of  opinion,  therefore,  that  so  much  of  the  act  of 
March  27,  1869,  as  authorizes  the  issue  of  the  bonds  sued 
on,  is  fairly  expressed  in  the  title,  and  is  constitutional  and 
valid. 

It  is  next  alleged  by  the  plaintiff  in  error  that  the  Decatur 
and  Indianapolis  Railroad  Company  was  incorporated  under  the 
general  law  of  Illinois  "  to  provide  for  a  general  system  of  rail- 
road incorporations,"  and  not  under  the  special  act  to  incor- 
porate the  Decatur  and  Indianapolis  Railroad,  of  Feb.  8,  1853. 
And  it  is  insisted  that  the  act  of  March  27, 1869,  under  author- 
ity of  which  the  bonds  in  suit  were  issued,  was  an  attempt  by 
special  act  to  add  to  the  powers  conferred  upon  the  company 
by  a  general  law. 

Conceding  the  premises,  we  do  not  think  the  conclusion  fol- 
lows. There  is  nothing  in  the  Constitution  of  Illinois  or  the 
unwritten  restraints  upon  legislative  power  which  forbids  such 
an  enactment.  We  can  see  no  reason,  either  in  the  Constitu- 
tion of  the  State  or  in  public  policy,  to  restrain  the  legislature 
from  declaring  that  certain  townships  may  subscribe  to  the 
stock  of  a  particular  railroad  company,  organized  under  a  gen- 
eral law,  and  issue  their  bonds  to  pay  for  the  same. 

But  the  premises  which  we  have  conceded  are  not  true.  The 
Decatur  and  Indianapolis  Railroad  Company  was  organized 
under  the  special  authority  of  the  act  to  incorporate  that  com- 
pany upon  compliance  with  the  requirements  of  the  general 
law. 

The  Indiana  and  Illinois  Central  Railway  Company,  in  whose 
behalf  the  act  of  March  27,  1869,  was  passed,  derived  its  cor- 
porate existence  and  power  from  a  consolidation  between  a 
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company  of  that  name  and  the  Decatur  and  Indianapolis  Rail- 
road Company,  made  by  authority  of  the  law  under  which  the 
latter  company  was  organized,  and  of  the  act  of  Feb.  20, 1854, 
which  recognized  the  consolidation  and  confirmed  to  the  new 
company  "  all  the  property,  rights,  franchises,  and  powers  held 
and  enjoyed  by  either  of  said  original  corporations." 

The  Indiana  and  Illinois  Central  Railroad  Company  derived 
its  existence  from  special  laws  and  not  from  the  act  to  provide 
for  a  general  system  of  railroad  incorporations.  There  is, 
therefore,  no  ground  for  the  objection  under  consideration  to 
stand  on. 

The  case  is  a  clear  one,  and  it  is  unnecessary  to  devote 
further  space  to  its  discussion.  There  was  in  existence,  by 
virtue  of  the  legislation  of  the  State  of  Illinois,  a  corporation 
known  as  the  Indiana  and  Illinois  Central  Railway  Company. 
By  a  perfectly  valid  and  constitutional  act  certain  townships, 
among  them  the  plaintiff  in  error,  were  authorized,  upon  a  vote 
of  a  majority  of  their  legal  voters,  to  subscribe  stock  in  the 
railway  company  mentioned  and  issue  their  bonds  to  pay  for  it 
The  election  was  held  under  this  law  in  the  township  of  Unity. 
A  majority  of  its  legal  voters  at  that  election  decided  in  favor 
of  subscribing  to  the  stock  of  the  railroad  company,  and  issuing 
the  bonds  of  the  township  in  payment  thereof.  The  stock  was 
accordingly  subscribed,  and  the  bonds  were  issued  by  authority 
of  law  and  sold.  The  railroad  has  been  built  and  is  in  full  use 
as  one  of  the  post-roads  of  the  United  States.  The  holders  of 
the  bonds  are  entitled  to  their  money,  and  there  is  no  legal 
obstacle  in  the  way  of  a  judgment  therefor  in  their  favor. 

Judgment  affirmed. 
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1.  The  inrention  embraced  by  letters-patent  No.  38,924,  granted  June  16, 1863, 

to  George  Wicke,  for  an  improvement  in  machines  for  nailing  boxes,  is  a 
new  combination  of  old  elements,  all  of  which  are  necessary  to  the  validity 
of  his  letters. 

2.  The  fourth  and  fifth  claims  of  those  letters,  fairly  construed,  are  for  the  com- 

bination of  the  cam,  gate,  and  treadle  of  the  adjustable  carriage,  table,  and 
slide,  with  the  elements  of  the  other  claims,  and  they  are  not  infringed  by 
machines  manufactured  substantially  in  accordance  with  letters-patent  No. 
172,570,  granted  Jan.  26,  1876,  to  Henry  P.  Ostrum,  for  an  improvement  in 
machines  for  nailing  boxes. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

This  is  a  suit  by  William  Wicke  against  Henry  P.  Ostrum 
to  restrain  the  alleged  infringement  by  the  latter  of  letters- 
patent  No.  38,924,  granted  June  16,  1863,  to  George  Wicke, 
for  an  improvement  in  machines  for  nailing  boxes,  of  which 
letters  the  complainant  is  the  owner.  The  defendant  denied 
the  infringement,  and  alleged  that  the  machines  made,  used, 
and  sold  by  him  were  manufactured  substantially  as  speci- 
fied and  claimed  in  letters-patent  No.  172,579,  granted  to  him 
Jan.  25,  1876,  for  an  improvement  in  machines  for  nailing 
boxes. 

The  specification  and  drawings  of  Wicke's  machine  are  as 
follows :  — 

"  To  all  whom  it  may  concern  : 

"Be  it  known  that  I,  George  Wicke,  of  the  city,  county,  and 
State  of  New  York,  have  invented  a  new  and  improved  machine 
for  nailing  boxes ;  and  I  do  hereby  declare  that  the  following  is  a 
full,  clear,  and  exact  description  of  the  same,  reference  being  ha<} 
to  the  accompanying  drawing  forming  a  part  of  the  specification, 
in  which  — 

"Fig.  1  represents  a  sectional  side  elevation  of  my  invention. 

"Fig.  2  is  a  front  elevation  of  the  same. 

"Similar  letters  of  reference  in  both  views  indicate  correspond- 
ing  parts.  The, object  of  this  invention  is  to  drive  the  nails  which 
hold  together  the  several  boards  constituting  a  box  for  cigars  or  for 
other  articles.     The  nails  are  generally  driven  by  a  hammer,  each 
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nail  for  itself,  which  obviously  is  a  very  tedious  operation.    Thii 
invention  consists  in  the  employment  of  grooved  spring  jaws  for 


1 


the  purpose  of  holding  the  nails  and  to  guide  them  to  the  proper 
place,  and  it  consists  further  in  combining  with  said  spring  jaws  s 
corresponding  number  of  rising  and  falling  plungers  for  the  purpose 
of  driving  each  nail  singly  and  all  at  the  same  time;  and  also  in  ar- 
ranging said  plungers  with  globe  or  disk  shaped  collars  in  such  a 
manner  that  they  spread  the  grooved  spring  jaws  at  the  proper 
moment  and  allow  the  heads  of  the  nails  to  pass ;  also  in  arrnnging 
the  cam  that  serves  to  depress  the  plungers  with  a  circular  poriion 
in  such  a  manner  that  the  plungers  cannot  be  depressed  any  fur- 
ther than  necessary  to  drive  the  nails ;  finally,  in  the  general  arrange- 
ment and  combination  of  all  the  parts,  so  that  the  plungers  and  jans 
as  well  as  the  table  which  supports  the  boards  can  be  adjusted  ac- 
cording to  the  different  sizes  of  boxes  to  be  made. 

"  To  enable  others  skilled  in  the  art  to  make  and  use  my  inven- 
tion, I  will  proceed  to  describe  it. 
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"A  represents  a  frame  of  cast-iron  or  of  any  other  suitable  mate- 
rial. Secured  to  the  upper  part  of  this  frame  by  means  of  angular 
guide-pieces,  a,  is  the  rising  and  falling  gate  J?,  which  is  operated  by 
means  of  a  cam,  6',  on  the  end  of  a  shaft,  J9,  which  connects  by  an 
arm  b  and  rod  c  with  a  treadle,  d. 

"The  cam  C,  on  being  tamed  in  the  direction  of  the  arrow 
marked  on  it  in  Figure  2,  depresses  the  gate  J?,  until  the  circular 
portion  ef  bears  upon  the  gate.  This  portion  of  the  cam  is  made 
to  form  part  of  a  circle  described  from  the  centre  of  shaft  Df  so  that 
the  cam  may  be  turned  more  or  less  without  depressing  the  gate 
M  any  further  than  desirable. 

"  The  gate  B  acts  on  one  or  more  plungers,  E,  each  of  which 
moves  up  and  down  in  a  carriage,  F,  and  a  spring,  g,  has  the  ten- 
dency to  raise  the  plunger  after  the  same  has  been  depressed,  or  to 
keep  it  up  when  not  exposed  to  the  action  of  any  power.  The  car- 
riage F  slides  in  a  lateral  direction  on  ways  G,  and  it  is  adjusted  at 
the  proper  point  where  the  nail  is  to  be  driven  by  set  screws  h.  A 
series  of  plungers  to  correspond  to  the  number  of  nails  to  be  driven 
simultaneously  may  be  so  arranged  that,  by  depressing  the  treadle, 
all  the  plungers  are  depressed  and  consequently  all  the  nails  in- 
serted at  the  same  time. 

"  The  lower  end  of  the  plunger  E  is  turned  down,  as  clearly 
shown  in  the  drawing,  leaving  them  just  large  enough  to  cover  the 
heads  of  the  nails  to  be  driven,  and  a  disk-shaped  collar,  t',  is  formed 
at  a  short  distance  above  the  lower  ends. 

"  When  depressed,  the  plunger  enters  the  spring  jaws  H,  which 
are  secured  to  the  sides  of  the  carnage  F.  These  jaws  are  provided 
with  grooves,  j,  to  receive  the  nails  (see  Figure  1),  and  they  are  so 
formed  that  when  the  plunger  descends,  the  disk-shaped  collar  % 
spreads  the  same,  allowing  the  head  of  the  nail  to  pass  freely  through 
the  grooves,;. 

"  The  nails  are  fed  through  an  inclined  tubular  channel,  I,  one 
after  the  other,  and  if  several  plungers  are  used,  the  whole  series  are 
depressed  by  one  motion  of  the  cam  C. 

"  A  table,  J,  on  the  lower  portion  of  the  frame  A,  serves  to  sup- 
port the  boards  to  be  nailed,  and  this  table  is  adjustable  by  means 
of  screw  spindle  K;  said  boards  are  adjusted  in  the  correct  position 
by  a  slide,  X,  which  is  adjustable  in  a  groove  L  A  small  recess  in 
the  frame  A  allows  the  horizontal  boards  to  project  very  little  be- 
yond the  edge  of  the  vertical  board,  so  that  the  rough  edges  of  the 
boards  can  be  removed  by  the  aid  of  a  plane  after  the  nailing  has 
been  accomplished. 
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"  The  table  J,  the  slide  Z,  and  the  plunger  or  plungers  can  thus 
bo  adjusted  to  suit  boxes  of  different  size,  and  the  nails  are  driven 
simultaneously  by  one  motion  of  the  foot. 

u  What  I  claim  as  new,  and  desire  to  secure  by  letters-patent, 
is  — 

"  1st,  The  employment  of  the  grooved  spring  jaws,  H,  substan- 
tially as  described  for  the  purpose  of  receiving  the  nails,  and  to 
guide  them  to  their  proper  places. 

"  2d,  The  combination  with  the  spring  jaws,  H,  of  the  rising 
and  falling  plunger;  E,  constructed  and  operated  substantially  m 
and  for  the  purpose  described. 

"  3d,  Arranging  the  plunger,  E,  with  a  disk-shaped  collar,  t,  or 
its  equivalent,  to  operate  in  combination  with  the  spring  jaws,  H, 
substantially  as  and  for  the  purpose  described. 

"4th,  The  arrangement  of  the  circular  portion,  eyf,  on  the  cam, 
C9  to  operate  in  combination  with  the  gate,  J?,  and  treadle,  d,  sub- 
stantially as  and  for  the  purpose  set  forth. 

a5th,  The  arrangement  and  combination  of  one  or  more  adjust- 
able carriages  F,  table  «/",  and  slide  X,  constructed  and  operating  in 
the  manner  and  for  the  purpose  substantially  as  specified." 

Ostrum's  specification  and  drawings  are  as  follows :  — 

"  To  att  whom  it  may  concern  : 

"  Be  it  known  that  I,  Henry  P.  Ostrum,  of  the  city  and  county 
of  New  Haven,  State  of  Connecticut,  have  invented  an  improve- 
ment in  machines  for  nailing  boxes,  and  I  do  hereby  declare  the 
following  to  be  a  full,  clear,  and  exact  description  of  the  invention, 
such  as  will  enable  others  skilled  in  the  art  to  which  it  appertains 
to  make  and  use  it,  reference  being  had  to  the  accompanying  draw- 
ing, forming  a  part  of  this  specification,  in  which  — 

u  Figure  1  is  a  direct  end  view  or  elevation  of  the  end  of  the 
machine.     Figure  2  is  a  perspective  view  of  the  machine. 

"  My  invention  relates  to  that  class  of  machines  which  are  used 
for  nailing  together  the  sides  and  ends  of  boxes,  in  which  any  re- 
quired number  of  nails  may  be  simultaneously  driven  by  a  treadle 
or  other  means,  and  consists  in  a  novel  construction  and  arrange- 
ment of  parts  hereinafter  more  fully  set  forth  and  claimed. 

"  The  letter  A,  Fig.  2,  indicates  a  platform  of  cast-iron,  having 
projections  on  its  under  side  in  which  the  rod  y,  screws  ppf  and 
rock  shaft  G,  turn,  and  on  which  the  ratchets  o  o  move  back  and 
forth.  This  platform,  with  the  legs  attached,  constitutes  the  frame 
of  the  machine.     The  rest  B  is  a  straight  bar  of  metal  extending 
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across  and  beyond  the  platform  A,  and  has  pins  x  x  passing  through 
holes  in  the  same,  which  are  forced  down  upon  the  ratchets  o  o  by 


Fig.  1. 
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springs  attached  to  the  rest.  It  is  also  provided  with  the  guides  it, 
which  slide  between  the  side  edges  of  the  platform  and  the  ratchet* 
o  o.  The  ratchets  o  o  are  straight  bars  of  iron  with  notches  on  their 
upper  sides,  and  are  movable  back  and  forth,  on  the  projections 
from  the  under  sides  of  the  platform,  and  extending  beyond  it 
Each  of  these  ratchets  has  a  nut  attached  to  it,  in  which  the  screws 
p  p  turn  and  by  which  the  ratchets  are  moved.  Only  one  of  these 
screws  is  shown  in  the  drawing.  In  the  front  projection  from  the 
under  side  of  the  platform  are  two  screws  or  threaded  bolts  pp} 
Fig.  2,  which  turn  in  the  projection  and  in  the  nuts  attached  to 
the  ratchets,  and  have  a  bevel-gear  wheel  attached,  by  which  they 
are  turned.  The  shaft  y  is  also  made  to  turn  in  the  projections 
from  the  under  side  of  the  platform,  and  is  furnished  with  two 
bevel-gear  wheels,  which  mesh  in  the  bevel-gear  wheels  on  the 
screws  p  p,  and  is  also  furnished  with  a  crank  on  one  of  its  ends. 
The  elevated  straight  bar  r,  supported  on  two  posts  attached  to  the 
platform,  is  arranged  so  that  its  front  side  and  the  front  ends  of 
the  dies  m  m  m  are  in  the  same  plane,  and  serves  to  hold  one  of 
the  pieces  to  be  nailed  at  right  angles  to  the  other  piece  resting 
on  the  platform.  The  dies  m  mm  vary  in  number  with  the  nails 
to  be  driven ;  are  made  with  slots  on  their  upper  sides,  which  are 
enlarged  at  their  ends  nearest  the  hammers,  to  correspond  with  the 
size  of  the  heads  of  the  nails  placed  in  them ;  and  to  allow  the  nails 
to* lie  parallel  with  the  platform,  or  nearly  so,  and  are  fitted  into 
the  dovetailed  slot  in  the  platform.  They  are  loosely  held  in  their 
places  by  the  hammers,  and  may  be,  when  desired,  securely  held 
by  a  wedge  in  the  dovetailed  slot,  moved  by  a  screw  on  its  outer 
end. 

"  The  head  a  is  a  bar  of  cast  metal,  extends  across  the  platform, 
and  has  on  its  ends  enlargements  or  cross-pieces,  which  slide  on  the 
platform.  It  is  held  in  its  place  by  the  pieces,  ffy  screwed  to  the 
platform,  and  has  a  slot  in  which  the  hammers  are  held,  and  a  pin, 
e,  in  each  of  the  enlargements  or  cross-pieces  which  fit  in  the  slots 
in  the  short  arms  d  d  of  the  rock  shaft  (?,  by  which  the  head  is 
moved  back  and  forth.  The  hammers  nnn  vary  also  in  number 
with  the  nails  to  be  driven,  and  are  in  the  form  of  a  threaded  bolt 
with  a  head,  from  the  front  ends  of  which  small  rods,  a  little  larger 
than  the  nails  to  be  driven,  project  into  the  enlarged  end  of  the 
slots  in  the  dies.  They  are  provided  with  nuts,  by  which  they  are 
held  in  the  head  a,  and  by  which  they  may  be  adjusted  at  any 
distance  apart.  The  rock  shaft  Gy  arranged  under  the  platform,  is 
made  to  turn  in  projections  from  the  platform,  and  with  a  long  arm 
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27  extending  nearly  to  the  front  side  of  the  machine ;  also  with  two 
short  upright  arms,  d  <L>  having  slots  in  their  ends.  A  spiral  spring 
extends  from  the  long  arm,  and  is  attached  to  the  under  side  of  the 
platform,  and  draws  the  arm  upwards,  while  the  short  arms  move 
the  head  a  backward. 

"  The  treadle  J)  is  a  part  o£  or  is  attached  to,  a  bar,  extending 
to  a  shaft  pivoted  to  two  of  the  legs  of  the  frame,  or  is  otherwise 
suitably  constructed ;  it  is  also  suitably  connected  to  the  long  arm 
of  the  rock  shaft. 

u  With  the  above  description  of  the  parts  of  my  machine,  its 
operation  will  be  readily  understood.  As  the  pieces  to  be  nailed 
together  are  placed,  the  one  perpendicularly  against  the  front 
ends  of  the  dies  mmm,  and  against  the  elevated  bar  a,  and  the 
other  on  the  platform  against  the  first,  and  as  the  rest  B  is  adjusted 
against  it  by  the  pins  x  x,  operating  on  the  ratchets  o  o,  as  pawls, 
the  pieces  are  then  screwed  together  between  the  dies  m  m  m,  and 
the  rest  By  by  turning  the  rod  y,  geared  to  the  screws  p  py  mov- 
ing the  ratchets  o  o,  and  the  rest  B.  The  frame  Ay  the  dies  mmm, 
and  the  rest  B,  adjusted  by  the  pins  xx,  acting  on  the  ratchets  o  0, 
and  moved  by  the  screws  p  py  co-operate  to  tightly  hold  the  pieces 
to  be  nailed.  The  pieces  being  thus  held,  as  the  treadle  D  is 
forced  downward,  the  head  a,  with  the  hammers  n  n  w,  is  forced 
forward,  driving  the  nails  placed  in  the  slots  in  the  dies  m  m  m,  to 
their  places,  nailing  the  two  pieces  together. 

"  I  am  aware  of  the  patent  granted  to  M.  Blaser,  No.  155,284, 
Sept.  22,  1874,  and  hereby  disclaim  the  same. 

u  I  claim  as  my  invention  — 

u  The  combination  of  frame  -4,  treadle  Dy  rock  shaft  (?,  head  a, 
provided  with  one  or  more  adjustable  hammers,  n  n,  one  or  more 
adjustable  dies,  m  m,  and  the  rest  B,  all  the  said  parts  constructed 
and  combined  substantially  as  set  forth." 

The  court,  on  final  hearing,  dismissed  the  bill,  and  the  com- 
plainant appealed. 

Mr.  Arthur  v.  Britten  for  the  appellant. 

Mr.  William  T.  Birdtall  and  Mr.  N.  A.  Calkins,  contra, 

Mb.  Chief  Justice  Waits  delivered  the  opinion  of  the 
court. 

The  patent  sued  on  in  this  case  is  for  a  machine  for  nailing 
boxes,  invented  by  George  Wicke.     Before  this  invention  nails 
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-were  driven  singly,  and  by  hand.  By  the  machine  more  than 
one  could  be  driven  at  the  same  time. 

In  the  description  of  the  invention  which  accompanied  the 
application  for  the  patent,  the  inventor  said,  in  effect,  that  it 
consisted  in  the  employment  of  grooved  spring  jaws  for  the 
purpose  of  holding  the  nails  and  guiding  them  to  their  places, 
combined  with  a  corresponding  number  of  rising  and  falling 
plungers  for  driving  each  nail  singly  and  at  the  same  time. 
The  plungers  were  made  with  globe  or  disk  shaped  collars,  so 
adjusted  or  arranged  that  they  would  spread  the  spring  jaws  at 
the  proper  moment  to  allow  the  heads  of  the  nails  to  pass.  To 
depress  the  plungers,  he  arranged  a  cam,  so  formed  and  fitted 
as  to  have  spent  its  force  when  the  nail  was  driven  to  its  place. 
u  Finally,"  he  said  his  invention  consisted  "  in  the  general 
arrangement  and  combination  of  all  its  parts,  so  that  the  plung- 
ers and  jaws,  as  well  as  the  table  which  supports  the  boards, 
can  be  adjusted  according  to  the  different  sizes  of  the  boxes  to 
be  made."  He  then  described  the  construction  of  the  differ- 
ent parts  of  the  machine  and  the  manner  of  its  operation,  from 
which,  and  the  drawings  and  models,  it  appears  that  the  ma- 
chine was  an  upright  one,  by  means  of  which  the  nails  were  to 
be  driven  vertically. 

With  such  a  machine  the  nails  must  necessarily  be  held  in 
place  by  some  mechanical  device  until  they  were  guided  to  and 
fastened  in  the  board.  A  nail  implies  a  head  larger  than  its 
point,  and,  if  it  is  to  be  driven  vertically,  some  provision  must 
be  made  for  directing  the  point  carefully  to  its  proper  place,  and 
then  letting  the  head  pass  without  obstruction  as  it  is  driven. 
Such  clearly  was  the  office  of  the  "grooved  spring  jaws"  and 
the  " globe  or  disk  shaped  collars"  of  the  plungers  in  this 
machine. 

To  make  the  claims  of  his  letters-patent  intelligible,  they 
must  be  read  in  connection  with  the  specifications  to  which 
they  relate,  and  in  this  way  it  becomes  apparent  that  the  object 
of  the  inventor  was  to  secure  a  patent  for  a  new  combination 
of  old  elements.  Grooved  spring  jaws  were  confessedly  very 
old.  So  were  rods  of  iron  with  curvilinear  projections,  like 
those  called  plungers,  and  cams,  of  almost  any  shape,  and 
treadles,  and  levers,  and  adjustable  carriages,  tables,  and  slides. 
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The  use  of  these  things  separately  could  not  be  patented.  But 
the  combination  of  them  so  as  to  produce  a  machine  useful  for 
driving  nails  was  new.  This  the  inventor  might  claim,  and,  so 
far  as  anything  appears,  he  was  entitled  to  a  patent  for  the 
employment  of  spring  jaws  in  the  combination  and  for  the  pur- 
pose described  in  his  specifications ;  for  the  combination  of  his 
peculiarly  shaped  plungers  with  spring  jaws  for  the  purposes 
of  such  a  machine;  for  the  use  of  the  cam  he  described  in 
combination  with  the  gate  and  treadle  to  drive  his  machine; 
and  for  the  adjustable  carriage,  table,  and  slide  when  used  on 
such  a  machine  as  his.  He  was  entitled  also  to  the  benefit  of 
all  the  mechanical  equivalents  of  his  several  elements,  known 
at  the  time  of  his  invention,  if  used  in  the  same  combination. 

As  has  already  been  seen,  Wicke  made  an  upright  machine. 
For  such  a  machine  the  combination  of  all  his  several  elements 
was  necessary.  If  any  one,  or  its  mechanical  equivalent,  was 
left  out,  an  upright  machine  like  his  could  not  be  operated 
successfully.  A  combination  of  other  elements,  not  the  equiv- 
alents of  his,  would  be  a  different  machine,  and  consequently 
not  an  infringement.  From  the  evidence  it  is  clear  he  was  the 
first  to  put  into  practical  use  the  idea  of  driving  more  than  one 
nail  at  the  same  time  in  the  manufacture  of  boxes  by  the  use 
of  machinery.  The  idea  he  could  not  patent,  but  his  contriv- 
ance to  make  it  practically  useful  he  could.  By  his  patent  he 
appropriated  to  himself  only  so  much  of  the  field  of  inven- 
tion which  his  idea  embraced  as  was  covered  by  the  machine 
described  in  his  specification  and  claimed  in  his  application. 

The  defendant  conceived  the  idea  of  driving  nails  horizon- 
tally instead  of  vertically,  and  made  a  machine  for  that  pur- 
pose, which  he  patented.  He  does  not  use  the  spring  jaws  or 
the  peculiar  shaped  plungers  of  the  Wicke  machine,  because 
he  does  not  need  them.  As  his  object  is  to  drive  the  nails 
horizontally,  they  can  be  laid  in  a  groove  and  held  there  by 
gravity  until  forced  into  the  board.  Having  no  spring  jaws  to 
he  opened,  he  need  not  shape  his  plunger  or  driver  so  as  to 
effect  that  object.  He  thus  has  been  enabled  to  dispense  with 
two  elements  of  Wicke's  combination,  in  the  absence  of  which 
that  machine  could  not  be  successfully  worked.  Neither  has 
he  substituted  any  mechanical  equivalent  for  what  he  has  thus 
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put  aside.  By  changing  the  form  of  the  machine  and  the  man- 
ner of  its  operation,  he  has  no  need  of  any  such  contrivances. 
He  may  use  the  equivalent  of  one  half  of  the  spring  jaw  of 
Wicke's  machine,  but  he  does  not  want  the  other  half,  or  any- 
thing else  in  its  place,  as  the  nail  will  lie  where  it  is  put  until 
driven  into  the  board.  He  accomplishes  by  natural  causes  what 
Wicke  required  a  mechanical  contrivance  to  do.  His  machine 
will  not  do  the  work  of  Wicke's,  that  is  to  say,  drive  a  nail 
vertically,  nor  will  Wicke's  do  that  of  his,  and  drive  horizon- 
tally. The  truth  is,  the  two  machines  are  entirely  unlike,  and 
while  they  both  drive  more  nails  than  one  at  the  same  time, 
they  do  it  in  different  ways.  That  of  Wicke,  operating  verti- 
cally, requires  all  the  elements  of  his  combination,  while  that 
of  the  defendant,  doing  its  work  in  another  way,  is  made  by 
leaving  out  two  elements  which  are  indispensable  to  Wicke. 

The  fair  construction  of  the  fourth  and  fifth  claims  is  that 
they  are  for  the  combination  of  the  cam,  gate,  and  treadle,  or 
the  adjustable  carriage,  table,  and  slide,  with  the  elements  of 
the  other  claims.  It  is  possible  that  if  there  had  been  nothing 
more  done  by  the  defendant  than  to  put  into  the  machine  of 
Wicke  his  rock  shaft  and  attachments  in  the  place  of  the  cam, 
the  shaft  would  be  considered  as  the  equivalent  of  that  element 
in  Wicke's  device.  So,  too,  the  bed,  slides,  and  gauges  of  the 
defendant's  machine,  if  used  in  that  of  Wicke,  might  be  consid- 
ered the  same  in  effect  as  the  adjustable  carriage,  table,  and 
slide  which  he  contrived.  But  these  contrivances  of  the  defend- 
ant are  not  used  in  combination  with  any  of  the  other  devices 
of  Wicke,  and,  therefore,  they  do  not  infringe  his  claims. 

On  the  whole,  we  are  clearly  of  the  opinion  that  the  court 

below  was  right  in  holding,  as  it  did,  that  no  infringement  liad 

been  proven. 

Decree  affirmed 
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1.  The  common-law  rale  is  in  force  in  Michigan,  that  the  resignation  of  a 

public  officer  is  not  complete  until  the  proper  authority  accepts  it,  or  does 
something  tantamount  thereto,  such  as  to  appoint  a  successor. 

2.  After  making  a  return  to  the  alternative  mandamus  sued  out  against  him  by 

a  judgment  creditor  of  a  township,  the  township  supervisor  cannot  set  up 
the  non-service  of  any  notice  in  the  cause. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Michigan. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  H.  F.  Severens  for  the  plaintiff  in  error. 
Mr.  John  W.  Stone  and  Mr.  M.  J.  Smiley^  contra. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 

William  F.  Thompson,  on  the  fifth  day  of  September,  1874, 
recovered  a  judgment  in  the  court  below  against  the  township 
of  St.  Joseph,  in  the  county  of  Berrien,  Michigan,  for  the  sum 
of  $17,327.86  besides  costs. 

By  the  laws  of  Michigan  an  execution  cannot  be  issued 
against  a  township  upon  a  judgment,  but  it  is  to  be  "  levied  and 
collected  as  other  township  charges ; "  and  when  collected  to 
44  h%  paid  by  the  township  treasurer  to  the  person  to  whom  the 
same  shall  have  been  adjudged."  Comp.  Laws  of  1871,  sect. 
6630.  The  mode  of  raising  money  by  taxation  in  townships 
is  prescribed  in  sects.  992  and  997,  which  make  it  the  duty  of 
the  township  clerk,  on  or  before  the  first  day  of  October  of  each 
year,  to  make  and  deliver  to  the  supervisor  of  the  township  a 
certified  copy  of  all  statements  on  file,  or  of  record,  in  his  office, 
of  moneys  proposed  to  be  raised  therein  by  taxation  for  all  pur- 
poses ;  and  it  is  made  the  duty  of  the  supervisor,  on  or  before 
the  second  Monday  of  said  month,  to  deliver  such  statements 
to  the  clerk  of  the  board  of  supervisors  of  the  county,  to  be 
laid  by  him  before  the  board  at  its  annual  meeting.  At  this 
meeting  the  board  is  required  to  direct  the  several  amounts 
to  be  raised  by  any  township,  which  appear  by  the  certified 
statements  to  be  authorized  by  law,  to  be  spread  upon  the 
assessment  roll  of  the  proper  township,  together  with  its  due 
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proportion  of  the  county  and  State  taxes.  The  whole  is  then 
certified  and  delivered  by  the  clerk  of  the  board  to  the  town 
supervisor  whose  duty  it  is  to  make  the  individual  assessment 
to  the  various  taxpayers  of  the  township  in  proportion  to  the 
estimate  and  valuation  of  their  property.  The  assessment  roll 
is  then  delivered  to  the  town  treasurer  for  collection. 

The  judgment  in  the  present  case  not  being  paid,  and  the 
township  officers  having  refused  to  take  any  steps  to  levy  the 
requisite  tax  for  the  purpose,  the  United  States,  on  the  relation 
of  Thompson,  on  the  11th  of  October,  1876,  filed  a  petition 
for  a  mandamus  against  Edward  M.  Edwards,  supervisor  of  the 
township  of  St.  Joseph,  in  which  he  set  forth  the  judgment, 
and  alleged  that,  on  the  26th  of  September,  1876,  he  caused  a 
certified  transcript  of  the  judgment  to  be  served  on  the  town- 
ship clerk,  with  proper  notice  and  demand  ;  and  on  the  27th  of 
September,  1876,  he  caused  a  similar  transcript,  notice,  and 
demand  to  be  served  on  Edwards,  the  supervisor.  The  peti- 
tion further  alleged  that  these  officers  refused  to  do  anything 
in  the  premises,  the  clerk  pretending  to  have  resigned  his 
office.  An  alternative  mandamus  was  issued  commanding 
Edwards,  as  supervisor  of  the  township,  forthwith  to  delirer 
to  the  clerk  of  the  board  of  supervisors  of  the  county  a  state- 
ment of  the  claim  of  relator  under  and  by  virtue  of  the  judg- 
ment. 

Edwards  duly  filed  a  return,  stating  that  he  was  not  super- 
visor, and  had  no  authority  to  perform  the  acts  required  of 
him ;  that  at  the  general  election  of  April  3,  1876,  he  was  duly 
elected  supervisor,  and  qualified  and  entered  upon  his  office, 
and  continued  in  office  until  the  7th  of  June,  1876,  when  he 
resigned ;  that  his  resignation  was  in  writing  as  follows :  — 

"To  the  township  board  of  the  township  of  St.  Joseph,  county 
of  Berrien,  State  ot  Michigan  :  I  hereby  tender  my  resignation  of 
the  office  of  supervisor  of  this  township.     St.  Joseph,  June  7,  1876. 

(Signed)  "Edward  M.  Edwards."' 

That  this  written  resignation  was  delivered  to  and  filed  by 
the  township  clerk  on  the  same  day ;  that  since  then  he,  Ed- 
wards, had  not  been  supervisor,  nor  had  he  acted  as  such,  or 
had  charge  of  the  records  or  papers  of  the  office.     He  further 
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stated  in  his  return  that  the  township  clerk  had  never  de- 
livered to  him  any  certified  copy  of  any  statement  of  the 
moneys  to  be  raised  by  taxation,  either  for  the  purpose  of  pay* 
ing  the  claim  of  the  relator,  or  for  any  other  purpose. 

To  this  return  the  relator  demurred.  The  demurrer  was 
sustained,  and  a  peremptory  mandamus  awarded.  Edwards 
sued  out  this  writ  of  error. 

If  we  could  take  notice  of  the  affidavits  annexed  to  the  peti- 
tion for  mandamus,  we  should  not  have  much  difficulty  in  draw- 
ing the  conclusion  that  the  pretended  resignations  of  the  clerk 
and  supervisor  were  either  simulated  or  made  for  the  purpose 
of  evading  compulsory  performance  of  their  duties.  But  the 
return  being  demurred  to  must  be  taken  as  true,  and  the  affida- 
vits cannot  be  considered.  The  only  question  to  decide,  there- 
fore, is  whether  the  facts  set  forth  in  the  return  exhibit  a  good 
and  sufficient  answer  to  the  alternative  writ;  whether,  in 
other  words,  they  show  such  a  completed  resignation  on  the 
part  of  Edwards  as  amounts  to  a  deposition  of  his  office  of 
supervisor  of  the  township.  This  is  the  issue  made  by  the  par- 
ties, and  it  is  an  issue  of  law.  The  plaintiff  in  error  insists  that 
having  done  all  that  he  could  do  to  discharge  himself  from  the 
office,  by  filing  a  written  resignation  with  the  township  clerk, 
his  resignation  was  complete.  The  defendant  in  error  insists 
that  a  resignation  is  not  complete  until  it  is  accepted  by  the 
proper  authority.  The  question  then  is  narrowed  down  to 
this  :  was  the  resignation  complete  without  an  acceptance  of  it, 
or  something  tantamount  thereto,  such  as  the  appointment  of  a 
successor  ? 

As  civil  officers  are  appointed  for  the  purpose  of  exercising 
the  functions  and  carrying  on  the  operations  of  government,  and 
maintaining  public  order,  a  political  organization  would  seem 
to  be  imperfect  which  should  allow  the  depositaries  of  its  power 
to  throw  off  their  responsibilities  at  their  own  pleasure.  This 
certainly  was  not  the  doctrine  of  the  common  law.  In  England 
a  person  elected  to  a  municipal  office  was  obliged  to  accept  it 
and  perform  its  duties,  and  he  subjected  himself  to  a  penalty 
by  refusal.  An  office  was  regarded  as  a  burden  which  the 
appointee  was  bound,  in  the  interest  of  the  community  and  of 
good  government,  to  bear.    And  from  this  it  followed  of  course 


474  Edwards  0.  United  States.  [Sup.  Ct 

that,  after  an  office  was  conferred  and  assumed,  it  could  not  be 
laid  down  without  the  consent  of  the  appointing  power.  This 
was  required  in  order  that  the  public  interests  might  suffer  no 
inconvenience  for  the  want  of  public  servants  to  execute  the 
laws.  See  1  Kyd,  Corporations,  c.  8,  sect.  4 ;  Willcock,  Cor- 
porations, pp.  129,  238,  289;  Grant,  Corporations,  pp.  221, 
223,  268;  1  Dillon,  Mun.  Corp.,  sect.  163;  Rex  v.  B^wer, 
1  Barn.  &  Cres.  585 ;  Rex  v.  Burder,  4  T.  R.  778 ;  Rex  v. 
Lone,  2  Stra.  920;  Rex  v.  Jones,  id.  1146;  Hoke  v.  He* 
derson,  4  Dev.  (N.  C.)  L.  1 ;  Van  Orsdall  v.  Hazard,  3  Hill 
(N.  Y.),  243 ;  State  v.  Ferguson,  81  N.  J.  L.  107.  This  accep. 
tance  may  be  manifested  either  by  a  formal  declaration,  or  by 
the  appointment  of  a  successor.  "  To  complete  a  resignation," 
says  Mr.  Willcock,  "  it  is  necessary  that  the  corporation  man- 
ifest their  acceptance  of  the  offer  to  resign,  which  may  be 
done  by  an  entry  in  the  public  books,  or  electing  another 
person  to  fill  the  place,  treating  it  as  vacant."  Willcock,  Cor- 
porations, 239. 

In  this  country,  where  offices  of  honor  and  emolument  are 
commonly  more  eagerly  sought  after  than  shunned,  a  contrary 
doctrine  with  regard  to  such  offices,  and,  in  some  States,  with 
regard  to  offices  in  general,  may  have  obtained ;  but  we  must 
assume  that  the  common-law  rule  prevails  unless  the  contrary 
be  shown.  In  Michigan  we  do  not  find  that  any  contrary  rule 
has  been  adopted ;  on  the  contrary,  the  common-law  rule  seems 
to  be  confirmed  by  the  statutes  of  the  State,  so  far  as  their 
intent  can  be  gathered  from  their  specific  provisions.  By  sect 
690  of  the  Compiled  Laws  of  1871,  if  any  person  elected  to 
a  township  office  (except  that  of  justice),  of  whom  an  oath  is 
required,  and  who  is  not  exempt  by  law,  shall  not  qualify  within 
ten  days,  he  is  subjected  to  a  penalty  of  ten  dollars.  By  sects. 
691,  693,  resignations  of  officers  elected  at  township  meetings 
must  be  in  writing,  addressed  to  the  township  board,  who  is 
authorized  to  make  temporary  appointments  to  fill  vacancies. 
The  township  board  is  composed  of  the  supervisor,  the  two  jus- 
tices of  the  peace  whose  term  of  office  will  soonest  expire,  and 
the  township  clerk,  any  three  of  whom  constitute  a  quorum. 
Sect.  706.  Resignations  of  other  officers  are  directed  to  be 
made  generally  to  the  officer  or  officers  who  appointed  them, 
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or  who  may  be  authorized  by  law  to  order  a  special  election  to 
fill  the  vacancy.  Sect.  615.  These  provisions  indicate  a  gen- 
eral intention  in  conformity  with  the  principles  of  the  common 
law.  They  make  the  acceptance  of  a  township  office  a  duty, 
and  they  direct  resignations  of  office  generally  to  be  made  to 
those  officers  who  are  empowered  either  to  fill  the  vacancy 
themselves,  or  to  call  an  immediate  election  for  that  purpose,  — 
the  controlling  object  being  to  provide  againat  the  public  det- 
riment which  would  ensue  from  the  continued  or  prolonged 
vacancy  of  a  public  office.  The  same  intention  is  manifested 
by  sect.  649,  which  prescribes  the  term  of  office  of  township 
officers  as  follows :  "  Each  of  the  officers  elected  at  such  meet- 
ings [that  is,  the  annual  meetings  of  the  township],  except 
justices,  cpmmissioners  of  highways,  and  school  inspectors,  shall 
hold  his  office  for  one  year,  and  until  his  successor  shall  be 
elected  and  duly  qualified"  Here  is  manifested  the  same  desire 
to  prevent  a  hiatus  in  the  offices.  There  is  nothing  in  the  spirit 
of  this  legislation  to  indicate  that  the  common-law  rule  is  dis- 
carded in  Michigan. 

Sect.  617  of  the  Compiled  Laws  declares  that  "  every  office 
shall  become  vacant  on  the  happening  of  either  of  the  following 
events  before  the  expiration  of  the  term  of  such  office :  "  First, 
the  death  of  the  incumbent ;  second,  his  resignation ;  third,  his 
removal  from  office, "  &c.  But  it  is  nowhere  declared  when  a 
resignation  shall  become  complete.  This  is  left  to  be  deter- 
mined upon  general  principles.  And  in  view  of  the  manifest 
spirit  and  intent  of  the  laws  above  cited,  it  seems  to  us  appar- 
ent that  the  common-law  requirement  —  namely,  that  a  resig- 
nation must  be  accepted  before  it  can  be  regarded  as  complete 
—  was  not  intended  to  be  abrogated.  To  hold  it  to  be  abro- 
gated would  enable  every  office-holder  to  throw  off  his  official 
character  at  will,  and  leave  the  community  unprotected.  We 
do  not  think  that  this  was  the  intent  of  the  law. 

The  plaintiff  in  error  has  referred  us  to  several  authorities  to 
show  that  in  this  country  the  doctrine  that  a  resignation  to  be 
complete  must  be  accepted,  does  not  prevail.  But  whilst  this 
seems  to  be  the  rule  in  some  States  it  is  not  the  case  in  all.  In 
many  States  the  common-law  rule  continues  to  prevail.  In  Hoke 
v.  Henderson,  supra,  decided  in  1882,  Mr.  Chief  Justice  Ruffin. 
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speaking  for  the  Supreme  Court  of  North  Carolina,  said:  "An 
officer  may  certainly  resign ;  but  without  acceptance  his  resig- 
nation is  nothing,  and  he  remains  in  office.     It  is  not  true  that 
an  office  is  held  at  the  will  of  either  party.     It  is  held  at  the 
will  of  both.     Generally  resignations  are  accepted;  and  that 
has  been  so  much  a  matter  of  course  with  respect  to  lucrative 
offices,  as  to  have  grown  into  a  common  notion  that  to  resign  is 
a  matter  of  right.     But  it  is  otherwise.     The  public  has  a  right 
to  the  services  of  all  the  citizens,  and  may  demand  them  in  all 
civil  departments  as  well  as  in  the  military.     Hence  there  are 
on  our  statute  book  several  acts  to  compel  men  to  serve  in 
offices.     Every  man  is  obliged,  upon  a  general  principle,  after 
entering  upon  his  office,  to  discharge  the  duties  of  it  while  he 
continues  in  office,  and  he  cannot  lay  it  down  until  the  public, 
or  those  to  whom  the  authority  is  confided,  are  satisfied  that  the 
office  is  in  a  proper  state  to  be  left,  and  the  officer  discharged." 
p.  29.     Similar  views  were  expressed  by  Mr.  Justice  Cowen  in 
1842,  in  Van  OrsdaU  v.  Hazard^  supra ;  and  many  common- 
law  authorities  on  the  subject  were  referred  to.     The  Supreme 
Court  of  New  Jersey  maintained  the  same  doctrine  in  1864  in 
an  able  opinion  delivered  by  the  present  learned  Chief  Jus- 
tice, in  the  case  of  State  v.  Ferguson,  supra.     Speaking  of  the 
officer  in  question  (an  overseer  of  highways),  the  Chief  Justice 
said :  "  If  he  possess  this  power  to  resign  at  pleasure,  it  would 
seem  to  follow,  as  an  inevitable  consequence,  that  he  cannot  be 
compelled  to  accept  the  office.     But  the  books  seem  to  furnish 
no  warrant  for  this  doctrine.     To  refuse  an  office  in  a  public 
corporation  connected  with  local  jurisdiction  was  a  common-law 
offence,  and  punishable  by  indictment."     After  reviewing  the 
authorities  cited  to  the  contrary,  particularly  that  in  1  McLean, 
509,  the  Chief  Justice  concludes :  "  I  do  not  think  any  of  the 
other  cases  relied  upon  on  the  argument  sustain  in  the  least 
degree  the  doctrine,  but  on  the  contrary  they  all  imply  that 
the  resignation,  to  be  effectual,  must  be  accepted.9' 

In  Gates  v.  Delaware  County  (12  Iowa,  405),  referred  to  and 
much  relied  on  by  the  plaintiff  in  error,  whilst  the  court  asserts 
that  acceptance  is  not  necessary,  it  nevertheless  finds  that  there 
was,  in  fact,  an  acceptance  in  that  case.  The  county  judge,  to 
whom  the  superintendent  of  schools  addressed  his  resignation, 
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indorsed  it  "  Resignation,"  and  filed  it  in  his  office  of  the  date 
specified;  which  act,  under  the  circumstances,  was  considered 
by  the  court  an  acceptance.  This  case,  therefore,  cannot  be 
regarded  as  definitively  settling  the  doctrine  even  in  Iowa. 

Much  reliance  is  also  placed  on  the  decision  of  Mr.  Justice 
McLean  in  the  Circuit  Court  in  United  States  v.  Wright  (1 
McLean,  509),  where  Wright  was  sued  as  surety  on  a  collector's 
bond  for  delinquency  committed  by  the  collector  after  he  had 
sent  his  resignation  to  the  President,  but  before  it  was  ac- 
cepted. Mr.  Justice  McLean  held  that  the  resignation  was 
complete  when  received  and  that  the  defendant  was  not  liable. 
In  announcing  his  decision  he  used  this  broad  language: 
*'  There  can  be  no  doubt  that  a  civil  officer  has  a  right  to  resign 
bis  office  at  pleasure,  and  it  is  not  in  the  power  of  the  Execu- 
tive to  compel  him  to  remain  in  office."  Mr.  Chief  Justice 
Beasley,  of  New  Jersey,  in  commenting  upon  this  language  in 
State  v.  Ferguson,  already  cited,  justly  observes :  "  It  is  hardly 
to  be  supposed  that  it  was  the  intention  of  the  judge  to  apply 
this  remark  to  the  class  of  officers  who  are  elected  by  the  people 
and  whose  services  are  absolutely  necessary  to  carry  on  local 
government;  or  that  it  was  the  purpose  to  brush  away  with  a 
breath  the  doctrine  of  the  common  law,  deeply  rooted  in  public 
policy  upon  the  subject.  However  true  the  proposition  may  be 
as  applied  to  the  facts  then  before  the  Circuit  Court,  it  is 
clearly  inconsistent  with  all  previous  decisions,  if  extended 
over  the  class  of  officers  where  responsibility  is  the  subject  of 
consideration." 

But  conceding  that  the  law  in  some  of  the  States  is  as  con- 
tended for  by  the  plaintiff  in  error,  —  and  he  cites  cases  to  this 
purpose  decided  in  Alabama,  Indiana,  California,  and  Nevada, 
—  and  conceding  that  Mr.  Justice  McLean's  decision  may  have 
been  correct  in  the  particular  case  before  him,  the  question  is, 
what  is  the  law  of  Michigan?  and  we  think  it  has  been  shown 
that  the  common-law  rule  is  in  force  in  that  State. 

Now,  in  the  present  case,  it  is  true  that  the  defendant  in  his 
return  avers  that  he  resigned  his  office  on  the  7th  of  June, 
1876.  But  he  does  not  stop  here.  He  goes  on  to  show  pre- 
cisely what  he  did  do.  His  whole  return  on  this  branch  of  the 
subject  is  as  follows :  — 
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"  That,  at  the  general  election  of  April  8,  1876,  this  re- 
spondent was  duly  elected  the  supervisor  of  said  township  of 
St.  Joseph,  and  on  April  8,  1876,  respondent  qualified  and 
entered  upon  his  office  as  such  supervisor.  That  respondent 
continued  in  said  office  of  supervisor  until  the  seventh  day  of 
June,  1876,  when  this  respondent  resigned  his  office  as  such 
supervisor.  That  such  resignation  was  in  writing,  of  which 
the  following  is  a  true  copy :  — 

u  c  To  the  township  board  of  the  township  of  St.  Joseph,  county 
of  Berrien,  and  State  of  Michigan  :  I  hereby  tender  my  resignation 
of  the  office  of  supervisor  of  this  township.  St.  Joseph,  June  7, 
1876.  "*  Edward  M.  Eowabds.' 

"  That  said  writing,  of  which  the  above  is  a  copy,  was  signed 
by  this  respondent,  and  after  being  so  signed  was  by  respondent 
delivered  to  and  filed  by  the  township  clerk  of  said  township  of 
St.  Joseph,  and  that  said  writing  was  so  delivered  to  and  filed 
by  said  township  clerk  on  the  seventh  day  of  June,  1876. 
That  since  said  seventh  day  of  June,  1876,  this  respondent  has 
not  been  the  supervisor  of  said  township  of  St.  Joseph.  That 
he  has  not  acted  or  assumed  to  act  as  such  supervisor  in  any 
particular.  That  respondent  has  not,  since  said  June  7, 1876, 
had  charge  of  any  of  the  records  or  papers  of  said  office  of 
supervisor." 

It  does  not  appear  that  the  resignation  was  ever  acted  upon 
by  the  township  board,  or  that  it  was  ever  presented  to  or  seen 
by  them,  or  that  the  board  was  ever  convened  after  the  res- 
ignation was  filed.  According  to  the  common-law  rule,  the 
resignation  would  not  be  complete,  so  as  to  take  effect  in  vacat- 
ing the  office,  until  it  was  presented  to  the  township  board,  and 
either  accepted  by  them  or  acted  upon  by  making  a  new  ap- 
pointment. A  new  appointment  would  probably  be  necessary 
in  this  case,  because  the  township  board  was  not  the  original 
appointing  power.  The  supervisor  is  not  their  officer,  repre- 
sentative, or  appointee.  They  only  represent  the  township  in 
exercising  the  power,  vested  in  them,  of  filling  a  vacancy  when 
it  occurs.  This  makes  them  the  proper  body  to  receive  the 
resignation,  because  they  are  the  functionaries  whose  duty  it  is 
to  act  upon  it. 
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We  think,  therefore,  that  the  return  made  to  the  alternative 
mandamus  did  not  sufficiently  show  that  the  defendant  had 
ceased  to  be  supervisor  of  the  township. 

Other  excuses  for  not  obeying  the  mandamus  are  propounded 
in  the  return,  as  follows:  — 

44  Respondent  further  says  that  he  has  never  had  served  upon 
him  in  the  cause  in  which  said  alternative  writ  issued,  any  pro- 
cess, notice,  or  paper  of  any  kind,  except  said  alternative  writ. 

"And  respondent  further  shows  that  the  township  clerk  of 
said  township  of  St.  Joseph  has  never  made  and  delivered  to 
respondent  any  certified  copy  of  any  statement  on  file  or  of 
record  in  his  office  of  the  moneys  to  be  raised  by  taxation, 
either  for  the  purpose  of  paying  the  alleged  claim  of  the  relator 
or  for  any  other  purpose,  and  no  statement  whatever  of  the 
clerk  of  said  township  with  reference  to  the  amount  of  money 
to  be  raised  for  township  purposes  has  ever  been  delivered  to 
respondent." 

The  plea  of  non-service  of  any  other  notice  than  the  writ  is 
inadmissible.  The  appearance  of  the  defendant  and  the  actual 
making  of  the  return  are  a  sufficient  answer  to  it.  Non-service 
may  be  good  ground  for  a  motion  to  set  aside  proceedings  based 
on  supposed  service,  but  is  not  a  good  return  to  the  writ. 

The  excuse  that  the  clerk  did  not  deliver  to  the  defendant  a 
certified  statement  is  evasive.  Why  did  he  not  do  so  ?  Was 
there  collusion  between  them  as  stated  in  the  petition  for  man- 
damus f  The  defendant  does  not  state  that  the  clerk  refused 
to  deliver  him  a  statement;  nor  that  he,  the  defendant,  applied 
to  the  clerk  for  one.  His  own  act,  in  repudiating  his  office, 
might  well  have  prevented  the  clerk  from  delivering  a  state- 
ment to  him.  It  is  to  be  presumed  that,  on  reassuming  his 
duties,  the  clerk  will  recognize  his  official  character  and  fur- 
nish the  requisite  statement.  But  if  the  clerk  should  refuse,  it 
-would  still  be  the  defendant's  duty  as  supervisor  to  see  that 
the  claim  of  the  relator,  which  is  a  fixed  and  indisputable  lia- 
bility of  the  township,  and  has  been  duly  presented,  is  placed 
before  the  board  of  supervisors,  and  put  in  the  way  of  payment 
by  means  of  taxation. 

We  think  tl^e  return  was  insufficient,  and  the  demurrer  was 

well  taken. 

Judgment  affirmed. 
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Thompson  v.  United  States. 


1.  To  a  petition  for  a  mandamus,  to  compel  A.,  the  clerk  of  a  township,  to  whom 
/33~ /^o  had  been  delivered  a  certified  copy  of  a  judgment  recovered  against  it  to 

certify  the  judgment  to  the  supervisor  in  order  that  the  amount  thereof 
might  be  placed  upon  the  tax-roll,  A.  made  answer,  among  other  things, 
that  he  had  resigned  his  office  before  the  copy  was  served  upon  him. 
Held,  that  evidence  that  the  township  board  had,  after  the  cause  was  at 
issue,  appointed  his  successor,  was  properly  excluded. 

2.  Such  an  appointment,  after  the  institution  of  the  proceedings,  should,  if  avail- 
able as  a  matter  of  defence,  have  been  set  up  by  a  plea  of  puis  darrein  con- 
tinuance or  its  equivalent. 

8.  Semble,  that  proceedings  against  the  clerk  of  a  township,  to  enforce  its  doty  of 
levying  the  amount  of  such  a  judgment,  are  against  it,  and  do  not  abate  by 
his  resignation  and  the  appointment  of  his  successor. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Michigan. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  H.  F.  Severens  for  the  plaintiff  in  error. 
Mr.  M.  J.  Smiley,  contra. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court 
m  This  case  arises  upon  a  petition  for  a  mandamus  to  compel 
Thompson,  the  township  clerk  of  the  township  of  Lincoln,  in 
the  county  of  Berrien,  State  of  Michigan,  to  make  and  deliver 
to  the  supervisor  of  the  township  a  certified  copy  of  a  judg- 
ment recovered  against  it  by  the  Cambria  Iron  Company,  the 
petitioner,  in  order  to  its  being  placed  upon  the  tax-roll  for 
collection  and  payment.  The  questions  arising  are  much  the 
same  as  those  disposed  of  in  the  case  of  Edwards  v.  United 
States,  supra,  p.  471.  The  petition  states  that  the  Cambria 
Iron  Company  recovered  judgment  against  the  township  of  Lin- 
coln, in  the  Circuit  Court  of  the  United  States,  on  the  29th  of 
May,  1876,  for  the  sum  of  $6,273.32,  besides  costs,  and  caused 
to  be  delivered  a  certified  copy  thereof  to  Thompson,  the  town- 
ship clerk,  with  a  request  to  certify  it  to  the  supervisor,  to  be 
raised  by  tax  on  the  township ;  but  that  Thompson  declared 
that  he  would  not  do  it,  and  pretended  that  there  was  no  super- 
visor ;  that  one  Mitchell  Spillman,  who  had  been  supervisor, 
had  resigned ;  and  that  if  there  were  any  supervisor,  still  he 
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would  not  do  it ;  that  he  himself  had  resigned,  and  was  not 
clerk  of  the  township;  that  the  supervisor  and  himself  had 
both  resigned  for  the  express  purpose  of  defeating  the  collection 
of  the  petitioner's  judgment,  and  other  similar  claims.  The 
petition  charges  that  the  said  supervisor  and  clerk  have  fraudu- 
lently combined  to  cheat  and  defraud  the  petitioner  by  falsely 
pretending  to  resign,  whereas  they  actually  continue  to  dis- 
charge the  duties  of  their  offices,  —  setting  forth  various  facts 
corroborative  of  the  charge. 

The  court  below  having  granted  a  rule  to  show  cause  why  a 
mandamus  as  prayed  for  should  not  issue,  the  defendant  filed  an 
answer  to  the  petition,  admitting  that  a  judgment  had  been  en- 
tered against  the  township,  as  stated  in  the  petition,  but  aver- 
ring that  it  was  not  a  valid  judgment,  because,  as  the  answer 
alleged,  the  court  never  obtained  jurisdiction  ;  that  no  service 
was  ever  had  of  process  in  the  cause  upon  the  supervisor  of  the 
township;  that  Alonzo  D.  Brown,  upon  whom  service  was 
made,  was  not  at  the  time  supervisor;  and  that,  although  one 
Clapp,  an  attorney,  appeared  for  the  township,  he  was  never 
employed  by  the  township ;  that  the  defendant  was,  it  is  true, 
duly  elected  clerk  of  the  township  in  April,  1876,  but  that  he 
resigned  his  office  before  the  certified  copy  of  the  judgment  was 
served  upon  him,  by  filing  in  the  office  of  the  clerk  (that  is,  his 
own  office)  and  depositing  with  the  files  of  the  township  a  writ- 
ten resignation  addressed  to  the  township  board ;  and  that  he  has 
not  acted  as  clerk  since.  He  admits  that  he  refused  to  certify 
the  judgment,  but  did  so  because  he  was  not  clerk,  and  because 
there  was  no  supervisor,  Spillman,  who  had  been  supervisor, 
having  resigned.  This  answer  was  demurred  to,  but  the  de- 
murrer was  overruled  and  the  cause  came  on  for  trial.  The 
jury  rendered  a  special  verdict,  as  follows :  — 

"  Firsts  That  on  the  twenty-third  day  of  November,  187o, 
Alonzo  Brown,  upon  whom  the  declaration  was  served  in  the 
original  case  of  The  Cambria  Iron  Company  v.  The  Township  of 
Lincoln,  was  supervisor  of  said  township  of  Lincoln,  and  was 
such  supervisor  at  the  time  the  declaration  in  said  cause  was 
served  upon  him  as  such  supervisor  by  the  marshal. 

44  Second,  That  George  S.  Clapp,  who  entered  his  appear- 
ance as  attorney  for  the  defendant  in  said  cause,  and  appeared 
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and  pleaded  therein  for  said  township  of  Lincoln,  was  duly  au- 
thorized by  said  defendant  to  appear  and  plead  for  it  in  said 
cause. 

"  Third,  That  the  respondent,  John  F.  B.  Thompson,  was, 
at  the  time  of  the  service  of  the  order  to  show  cause  why  a 
mandamus  should  not  issue  against  him,  clerk  of  the  said  town- 
ship of  Lincoln,  and  still  is  such  clerk,  and  has  not  resigned 
the  said  office. 

"  Fourth^  That  Mitchell  Spillman  was,  at  the  time  the  said 
order  to  show  cause  was  served,  the  supervisor  of  said  township, 
and  still  holds  the  said  office,  and  held  the  said  office  on  Octo- 
ber 1,  a.d.  1876." 

The  questions  raised  on  the  trial  were,  as  in  the  previous  case 
of  Edwards,  whether  the  tender  of  a  resignation  by  the  super- 
visor or  the  clerk  of  a  township,  by  filing  the  same  with  the  clerk, 
was  valid  and  effectual  as  a  resignation,  so  as  to  discharge  the 
officer  of  his  official  character,  without  an  acceptance  by  the 
township  board,  or  an  appointment  to  fill  the  vacancy.  Such  a 
resignation  was  relied  on  to  show  that  Brown,  on  whom  process 
in  the  original  action  was  served,  was  not  supervisor,  and  that 
Spillman  was  not  supervisor,  and  the  defendant  was  not  clerk 
when  the  present  proceedings  were  commenced.  As  we  have 
fully  discussed  this  question  in  the  previous  case,  it  is  not  neces- 
sary to  say  anything  further  on  the  subject.  The  ruling  of  the 
court  below  was  in  conformity  with  our  decision  in  that  case. 
This  also  disposes  of  the  question  of  the  appearance  of  Clapp, 
the  attorney  in  the  original  action,  he  having  been  employed 
by  Brown,  the  supervisor. 

Another  question  raised  at  the  trial  was,  whether  the  peti- 
tioner might  show  the  motive  and  intent  with  which  the  super- 
visor and  clerk  attempted  to  resign,  with  a  view  to  show  that 
it  was  done  for  the  purpose  of  defrauding  the  petitioner,  and 
avoiding  to  do  those  acts  which  were  necessary  to  the  collection 
of  the  judgment.  The  court  allowed  evidence  to  be  given  on 
the  subject,  and  to  this  the  defendant  excepted.  We  do  not 
see  why  the  evidence  was  not  admissible  for  the  purpose  of 
showing  that  the  attempted  resignation  was  simulated  and 
fraudulent.  But  it  is  not  necessary  to  decide  this  point,  since 
the  admission  of  the  testimony  did  not  injure  the  defendant, 
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because  the  attempted  resignations  were  not  completed  by  the 
acceptance  of  the  township  committee. 

Another  point  raised  was,  that  it  appeared  by  the  township 
book,  offered  in  evidence,  that  the  township  board  did  appoint 
a  successor  to  the  defendant  as  township  clerk  on  the  fourth 
day  of  November,  1876,  after  the  cause  was  at  issue.  On 
motion  of  the  petitioner's  counsel  this  evidence  was  stricken 
out  for  the  reason  that  such  fact  having  arisen  since  the  return 
was  made,  it  was  not  competent  under  the  issue  framed  thereon. 
It  does  not  appear  that  this  matter  was  in  any  way  brought  to 
the  notice  of  the  court,  or  sought  to  be  put  in  issue,  until  the 
evidence  was  offered  during  the  trial.  In  addition  to  this,  the 
evidence  was  not  conclusive.  It  did  not  show  that  the  attempted 
appointment  was  effectual.  Had  the  point  been  properly  put 
at  issue,  the  whole  matter  could  have  been  known.  We  think 
the  court  was  justified  in  striking  out  the  evidence.  As  a  mat- 
ter of  defence,  whether  in  abatement  or  in  bar,  it  should  have 
been  set  up  by  a  plea  puis  darrein  continuance,. or  its  equiva- 
lent. It  could  not  be  given  in  evidence  under  any  of  the  issues 
in  the  cause.  Jackson  v.  Mich,  7  Johns.  (N.  Y.)  194;  Jackson 
v.  McCall,  3  Cow.  (N.  Y.)  79. 

But  we  cannot  accede  to  the  proposition  that  proceedings  in 
mandamus  abate  by  the  expiration  of  the  term  of  office  of  the 
defendant  where,  as  in  this  case,  there  is  a  continuing  duty  irre- 
spective of  the  incumbent,  and  the  proceeding  is  undertaken  to 
enforce  an  obligation  of  the  corporation  or  municipality  to  which 
the  office  is  attached.  The  contrary  has  been  held  by  very 
high  authority.  People  v.  Champion,  16  Johns.  (N.  Y.)  60 ; 
People  v.  Collins,  19  Wend.  (N.  Y.)  56 ;  High,  Extr.  Rem. 
sect.  38.  We  have  had  before  us  many  cases  in  which  the  writ 
has,  without  objection,  been  directed  to  the  corporation  itself, 
instead  of  the  officers  individually ;  and  yet,  in  case  of  disobe- 
dience to  the  peremptory  mandamus,  there  is  no  doubt  that  the 
officers  by  whose  delinquency  it  was  incurred,  would  have  been 
liable  to  attachment  for  contempt.  The  proceedings  may  be 
commenced  with  one  set  of  officers  and  terminate  with  another, 
.the  latter  being  bound  by  the  judgment.  Board  of  Commis- 
sioners of  Knox  County  v.  Aspinwall,  24  How.  376 ;  Supervisors 
T.  United  States,  4  Wall.  435 ;   Von  Hoffman  v.  City  of  Quincy, 
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id.  535 ;  Benbow  v.  Iowa  City,  7  id.  313 ;  Butz  v.  City  of  Muse* 
tine,  8  id.  575 ;  Mayor  v.  Lord,  9  id.  409 ;  Commissioner*  v. 
Sellew,  99  U.  S.  624 ;  and  many  others. 

And  so,  if  we  regard  the  substance  and  not  the  mere  form  of 
things,  a  proceeding  like  the  present,  instituted  against  a  town- 
ship clerk,  as  a  step  in  the  enforcement  of  a  township  duty  to 
levy  the  amount  of  a  judgment  against  it,  ought  not  to  abate 
by  the  expiration  of  the  particular  clerk's  term  of  office,  but 
ought  to  proceed  to  final  judgment,  so  as  to  compel  his  suc- 
cessor in  office  to  do  the  duty  required  of  him  in  order  to  obtain 
satisfaction  from  the  township.  The  whole  proceeding  is  really 
and  in  substance  a  proceeding  against  the  township,  as  much  as 
if  it  were  named,  and  is  in  the  nature  and  place  of  an  execu- 
tion. If  the  resignation  of  the  officer  should  involve  an  abate- 
ment, we  would  always  have  the  unseemly  spectacle  of  constant 
resignations  and  reappointments  to  avoid  the  effect  of  the  suit. 
Where  the  proceeding  is  in  substance,  as  it  is  here,  a  proceed- 
ing against  the  corporation  itself,  there  is  no  sense  or  reason  in 
allowing  it  to  abate  by  the  change  of  individuals  in  the  office. 
The  writ  might  be  directed  to  the  township  clerk  by  his  official 
designation,  and  will  not  be  deprived  of  its  efficacy  by  inserting 
his  individual  name.  The  remarks  of  Mr.  Justice  Cowen,  iu 
People  v.  Collins  (19  Wend.  (N.  Y.)  56),  are  very  pertinent  to 
the  case,  and  seem  to  us  sound.  That  was  a  mandamus  to  com- 
missioners of  highways  who  were  elected  annually ;  and  it  was 
objected  that  their  term  would  expire  before  the  proceedings 
could  be  brought  to  a  conclusion.  He  said :  "  The  obligation 
sought  to  be  enforced  devolves  on  no  particular  set  of  commis- 
sioners, and  no  right  is  in  question  which  will  expire  with  the 
year.  The  duty  is  perpetual  upon  the  present  commissioners 
and  their  successors ;  and  the  peremptory  writ  may  be  directed 
to  and  enforced  upon  the  commissioners  of  the  town  generally. 
To  say  otherwise  would  be  a  sacrifice  of  substance  to  form."1 
In  this  connection  we  may  also  refer  to  the  recent  case  of  Cw»- 
missioners  v.  Sellew,  supra. 

The  cases  in  which  it  has  been  held  by  this  court  that  an 
abatement  takes  place  by  the  expiration  of  the  term  of  office 
have  been  those  of  officers  of  the  government,  whose  alleged 
delinquency   was  personal,  and   did   not  involve  any  charge 
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against  the  government  whose  officers  they  were.  A  proceeding 
against  the  government  would  not  lie.  The  Secretary  v.  Mc- 
Garrahan,  9  Wall.  298 ;  United  States  v.  Boutwell,  17  id.  604. 

We  think  that  the  proceedings  have  not  abated  either  by  the 
resignation  of  the  clerk  and  the  appointment  of  a  successor,  or 
by  the  expiration  of  his  term  of  office,  even  if  it  sufficiently 
appeared  that  either  of  these  contingencies  had  occurred. 

Judgment  affirmed. 


Kern  v.  Huidekoper. 

1.  A  party  to  a  suit,  who,  under  the  act  of  March  3, 1875,  c.  137  (18  Stat.,  pt.  3, 

p.  470),  was  entitled  to  its  removal  from  the  State  court  wherein  it  was 
brought,  filed  in  due  time  his  petition  and  the  requisite  bond,  and  prayed 
for  such  removal  to  the  Circuit  Court  of  the  United  States  for  the  proper 
district.  His  petition  was  denied.  Held,  that,  on  his  entering  in  the  Cir 
cult  Court,  within  the  period  prescribed  by  that  act,  the  transcript  of  the 
record,  that  court  acquired  jurisdiction  of  the  suit,  and  that  all  subsequent 
proceedings  of  the  State  court  therein  are  absolutely  void. 

2.  A  sheriff,  to  whom  was  directed  a  fieri  facias  sued  upon  a  judgment  against 

A.,  levied  the  writ  upon  certain  goods  and  chattels,  for  which  replevin  was 
brought  in  a  State  court  against  him  by  B.,  a  non-resident  of  the  State, 
claiming  to  be  the  owner  of  them.  Held,  that  there  is  nothing  in  the  char- 
acter of  the  suit  which  precludes  its  removal  by  B.  to  the  Circuit  Court. 

3.  Where  a  State  court,  proceeding  to  the  trial  of  a  suit  which  had  been  re- 

moved therefrom,  renders  judgment  against  the  party,  whose  petition  for 
a  removal  it  erred  in  refusing  to  grant,  he  may  raise  here  the  question  as 
to  the  jurisdiction  of  that  court,  notwithstanding  the  fact  that  he  appeared 
at  the  trial  and  insisted  upon  the  merits  of  his  cause  of  action  or  defence. 
«  Where  a  party,  pursuant  to  leave,  files  a  plea  to  the  jurisdiction  of  the  court, 
his  former  plea  to  the  merits  is  thereby  withdrawn. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Edwin  Walker  for  the  plaintiff  in  error. 
Mr.  Senry  Crawford^  contra. 

Mr.  Justice  Woods  delivered  the  opinion  of  the  court. 
This  was  an  action  of  replevin  brought  by  Frederick  W. 
Huidekoper,  John  N.  Dennison,  and  Thomas  W.  Shannon,  in 
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the  Circuit  Court  of  Cook  County,  Illinois,  at  its  May  Term. 
1877,  to  wit,  on  May  22, 1877,  against  Charles  Kern,  to  recover 
the  possession  of  one  thousand  tons  of  old  railroad  iron,  which 
as  they  claimed  he  wrongfully  detained  from  them. 

The  writ  of  replevin,  issued  May  23, 1877,  was  on  the  same 
day  served  by  the  coroner  of  the  county,  who  received  from  the 
plaintiffs  a  statutory  bond,  and  delivered  to  them  the  possession 
of  the  iron.  The  summons  was  made  returnable  at  the  next 
term  of  the  court,  which  began  on  the  third  Monday  of  June. 

The  declaration,  which  was  filed  June  30,  alleged  that  plain- 
tiffs were  the  owners  and  lawfully  entitled  to  the  possession  of 
certain  goods  and  chattels,  to  wit,  the  iron  in  controversy,  which 
formerly  had  been  in  the  track  of  the  Chicago,  Danville,  and 
Vincennes  Railroad,  but  that  it  was  then  lying  along  the  Mud 
Lake  track,  near  Twenty-fourth  Street,  in  the  city  of  Chicago ; 
that  it  was  of  the  value  of  $18,000  ;  that  on  May  9, 1877,  Kern 
had  wrongfully  taken  possession  of  it,  and  still  detained  the 
same  from  them. 

Kern,  July  6,  1877,  pleaded  that  he  was  the  sheriff  of  Cook 
County,  and  that  as  such,  May  1,  1877,  he  had  levied  on  and 
still  held  the  iron,  by  virtue  of  two  certain  executions  against 
the  Chicago,  Danville,  and  Vincennes  Railroad  Company,  both 
issued  upon  judgments  in  the  Superior  Court  of  Cook  County, 
—  one  in  favor  of  the  Bank  of  North  America,  and  the  other 
in  favor  of  John  McCaffrey,  for  the  aggregate  sum  of  about 
$11,000 ;  and  that  at  the  time  of  the  levy  the  iron  was  the 
property  of  that  company. 

On  May  31,  1877,  the  plaintiffs  filed  in  the  court  their  peti- 
tion to  remove  said  cause  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois.  The  petition 
alleged  that  Kern  was  a  citizen  of  the  State  of  Illinois,  and 
that  the  plaintiffs  at  the  institution  of  the  action  were,  and 
still  continued  to  be,  citizens  of  States  other  than  Illinois ;  that 
the  amount  in  controversy  in  the  suit  exceeded  $500 ;  that 
there  had  been  no  trial  of  the  suit,  and  the  same  could  not  have 
been  tried  before  the  term  at  which  said  petition  was  filed; 
and  that  the  suit  involved  a  controversy  between  citizens  of 
different  States,  which  could  be  wholly  determined  as  between 
them. 
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The  petition  was  accompanied  by  the  bond  required  by  the 
statute  of  the  United  States. 

On  June  2,  the  court  denied  the  petition  for  removal,  on  the 
ground  that  it  was  prematurely  presented  and  filed ;  that  at 
that  date  no  declaration  had  been  filed,  the  defendant  was  not 
in  court,  and  was  not  required  to  appear  until  the  third  Mon- 
day of  June. 

On  June  30,  the  petition  of  the  plaintiffs  and  their  bond  for 
the  removal  of  the  cause  being  still  on  file,  and  the  time  for 
the  appearance  of  the  defendant  having  passed,  the  plaintiffs 
filed  their  declaration,  and  immediately  moved  the  court  for 
an  order  transferring  the  cause,  in  accordance  with  their  peti- 
tion, to  the  Circuit  Court  of  the  United  States.  This  motion 
was  denied. 

On  July  6,  the  date  upon  which  the  defendant  filed  his  plea, 
and  after  said  plea  had  been  filed,  the  plaintiffs  caused  an  order 
to  be  entered  dismissing  their  petition  for  the  removal  of  the 
cause  filed  May  31,  and  immediately  filed  another  for  the  same 
purpose,  containing  the  same  averments,  together  with  a  bond, 
as  required  by  the  statute. 

This  petition  was  also  denied  by  the  State  court. 

Nevertheless,  on  July  27, 1877,  the  plaintiffs  filed  a  transcript 
of  the  record  of  the  cause  in  the  clerk's  office  of  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Illinois. 
The  term  of  that  court,  as  prescribed  by  law,  began  on  the  first 
Monday  of  that  month. 

On  Nov.  14,  1877,  the  said  term  still  continuing,  that  court 
made  an  order  approving  the  filing  of  the  said  record  on  July  27 
preceding. 

'On  June  5,  1878,  the  counsel  of  the  plaintiffs  moved  that 
court  that  an  order  be  entered  declaring  that  the  cause  had 
been  removed  from  the  Circuit  Court  of  Cook  County,  and 
that  the  Circuit  Court  of  the  United  States  had  exclusive  juris- 
diction thereof  by  reason  of  such  removal,  and  that  the  cause 
be  placed  on  the  trial  calendar  of  the  court.  The  court  sus- 
tained the  motion,  and  directed  an  order  to  be  made  in  accord- 
ance therewith. 

On  June  26,  1878,  the  defendant,  by  his  attorney,  entering 
special  appearance  for  that  purpose,  filed  a  written  motion  in 
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the  United  States  Circuit  Court  for  the  dismissal  of  said  action. 
This  motion  was  overruled. 

Al  the  July  Term,  1878,  of  the  Circuit  Court  of  Cook  County* 
that  court  still  claiming  jurisdiction  of  the  cause,  notwithstand- 
ing the  proceedings  for  its  removal  above  recited,  the  plaintiffs 
filed  in  that  court  a  replication  to  the  plea  of  the  defendant, 
in  which  they  alleged  that  said  railroad  iron  at  the  time  of  the 
levy  was  the  property  of  the  plaintiffs,  and  not  of  the  railroad 
company,  as  alleged  in  defendant's  plea. 

On  Nov.  12,  1878,  the  defendant  moved  in  the  Circuit  Court 
of  the  United  States  for  leave  to  file  a  plea  to  the  jurisdiction, 
which,  after  argument  of  counsel,  was  granted.  Thereupon, 
on  the  same  day,  he  filed  the  following  plea :  — 

"The  defendant,  by  E.  Walker,  his  attoniey,  comes  and 
prays  judgment  of  the  said  record  herein  filed,  because  he  says 
that  the  plaintiffs  first  instituted  their  said  action  of  replevin 
in  the  Circuit  Court  of  Cook  County,  in  the  State  of  Illinois, 
which  said  court  has  exclusive  original  jurisdiction  of  said 
action,  and  caused  the  clerk  of  said  State  court  to  issue  a  sum- 
mons against  the  said  defendant  and  a  writ  of  replevin,  under 
which  said  last-named  writ  the  property  described  in  said  writ 
and  declaration  was  seized  by  the  officer  of  said  court  and 
delivered  to  the  said  plaintiffs. 

44  That  said  writs  were  made  returnable  to  the  June  Terra  of 
said  court,  A.D.  1877,  at  which  said  term  the  said  defendant 
appeared  and  filed  his  plea  to  said  declaration. 

"  The  said  defendant  further  shows  that  long  after  the  filing 
of  the  said  transcript  of  record  in  this  court  the  said  plaintiffs, 
to  wit,  at  the  May  Term,  A.D.  1878,  filed  in  the  said  Circuit 
Court  of  Cook  County  their  replication  to  the  said  defendant's 
plea,  and  at  said  term  of  said  State  court  prosecuted  their  said 
action  to  a  final  hearing ;  and  such  proceedings  were  thereupon 
had  in  said  action  that  afterwards,  to  wit,  at  said  May  Term,  to 
wit,  on  the  fifth  day  of  June,  A.D.  1878,  the  said  defendant,  by 
the  consideration  and  judgment  of  the  said  Circuit  Court  of 
Cook  County,  recovered  a  judgment  against  the  said  plaintiffs 
for  the  return  to  him  of  the  property  described  in  said  declara- 
tion and  writ  of  replevin,  being  the  same  identical  property 
described  in  the  aforesaid  transcript  of  record,  and  for  his  costs 
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in  said  action,  as  by  the  record  and  proceedings  thereof  still 
remaining  in  said  Circuit  Court  of  Cook  County  more  fully 
appear,  which  said  judgment  is  in  full  force,  unreversed  and 
unsatisfied,  and  this  the  defendant  is  ready  to  verify  by  the 
record.  Wherefore  the  said  defendant  prays  judgment  if  the 
court  here  will  take  jurisdiction  and  cognizance  of  the  action 
aforesaid." 

The  plaintiffs  filed  a  demurrer  to  this  plea,  and  afterwards, 
on  Nov.  21,  1878,  the  demurrer  was  argued.  The  minutes  of 
the  court  state  its  judgment  upon  the  demurrer  as  follows :  — 

"Now  come  the  plaintiffs  by  Henry  Crawford,  Esq.,  their 
attorney,  and  the  defendant  by  Edwin  Walker,  Esq.,  his  attor- 
ney, and  now  comes  on  to  be  heard  the  demurrer  of  the  plain- 
tiffs to  the  plea  to  the  jurisdiction  herein,  and  after  hearing  the 
arguments  of  counsel  the  court  sustains  the  demurrer,  to  which 
ruling  of  the  court  the  defendant  by  his  counsel  excepts,  and 
the  defendant  failing  to  make  further  answer  herein,  and  elect- 
ing to  abide  by  his  said  plea,  it  is  thereupon  considered  by  the 
court  that  the  plaintiffs  have  and  retain  possession  of  the  goods 
and  chattels  described  in  the  writ  issued  in  this  court,'9  &c. 

This  judgment  Kern  seeks  to  reverse  in  this  court. 

The  following  are  his  assignments  of  error:  — 

That  the  Circuit  Court  erred  — 

1.  In  overruling  the  motion  made  by  the  plaintiff  in  error  on 
June  26,  1878,  to  dismiss  the  said  cause. 

2.  In  sustaining  the  demurrer  to  the  special  plea  filed  by  the 
plaintiff  in  en*or  on  Nov.  12,  1878. 

3.  In  rendering  judgment  against  the  plaintiff  in  error  upon 
the  demurrer. 

4.  The  court  had  no  jurisdiction  over  the  subject-matter  of 
the  action. 

The  Circuit  Court  of  Cook  County  and  the  Circuit  Court  of 
the  United  States  both  claimed  jurisdiction  of  the  case,  and 
each  rendered  a  final  judgment,  —  the  State  court  in  favor  of 
the  plaintiff  in  error,  and  the  United  States  court  in  favor 
of  the  defendants  in  error. 

Most  of  the  points  raised  upon  the  record  will  be  solved  by  a 
settlement  of  the  question,  which  court  had  jurisdiction  of  the 
case  when  said  final  judgments  were  rendered. 
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The  jurisdiction  was,  of  course,  originally  in  the  State  court. 
It  is  unnecessary  to  decide  whether  the  State  court  rightfully 
or  wrongfully  denied  the  first  two  petitions  of  the  defendants 
in  error  for  the  removal  of  the  cause.  The  petition  for  its 
removal,  filed  July  6,  1877,  contained  every  averment  required 
by  law.  It  was  filed  at  the  proper  time,  and  it  was  accompanied 
by  a  bond  with  good  and  sufficient  surety,  conditioned  accord- 
ing to  the  statute. 

According  to  the  terms  of  the  act  of  Congress  it  was  the  duty 
of  the  State  court  "  to  accept  said  petition  and  bond  and  pro- 
ceed no  further  in  such  suit."  Act  of  March  3,  1875,  c.  137, 
sect.  3 ;  18  Stat.,  pt.  3,  p.  470. 

Notwithstanding  the  refusal  of  the  State  court  to  make  an 
order  for  the  removal  of  the  cause,  the  defendants  in  error, 
within  the  time  prescribed  by  the  statute,  filed  a  transcript  of 
the  record  of  the  State  court  in  the  Circuit  Court  of  the  United 
States.  This  invested  the  latter  court  with  full  and  complete 
jurisdiction  of  the  case,  for,  in  the  language  of  the  section  just 
referred  to,  "  the  said  copy  being  entered  as  aforesaid  in  said 
Circuit  Court  of  the  United  States,  the  cause  should  then  pro- 
ceed in  the  same  manner  as  if  it  had  been  originally  commenced 
in  said  Circuit  Court." 

If  the  cause  is  removable  and  the  statute  for  its  removal  has 
been  complied  with,  no  order  of  the  State  court  for  its  removal 
is  necessary  to  confer  jurisdiction  on  the  court  of  the  United 
States,  and  no  refusal  of  such  an  order  can  prevent  that  juris- 
diction from  attaching.  Insurance  Company  v.  Dunn^  19  Wall. 
214. 

It  is,  therefore,  clear  that  when  the  defendants  in  error  filed, 
July  27, 1877,  in  the  Circuit  Court  of  the  United  States  a  tran- 
script of  the  record  of  the  State  court,  the  former  acquired  and 
the  latter  lost  jurisdiction  of  the  case. 

The  contention  of  the  plaintiff  in  error  seems  to  be,  that  an 
action  of  replevin,  where  the  sheriff  of  a  State  court  is  the 
defendant,  is  not  removable,  because  the  sheriff,  an  officer  of 
the  State  court,  being  in  possession  of  the  property,  the  subject- 
matter  of  the  controversy,  the  Federal  court  is  without  legal 
authority  or  power  by  writs,  process,  or  orders  to  wrest  its 
possession  from  him. 
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There  is  no  support  either  in  the  act  of  Congress  for  the 
removal  of  causes,  nor  in  any  case  adjudged  by  this  court,  for 
this  position. 

The  act  of  Congress  makes  no  exception  of  causes  where  the 
subject-matter  of  the  controversy  is  in  possession  of  the  State 
court.  Under  the  Constitution  and  laws  of  the  United  States 
a  citizen  of  the  United  States,  party  in  a  State  court  to  a  suit 
which  falls  within  the  terms  of  the  statute  for  the  removal  of 
causes,  has  the  right  to  have  it  removed  to  and  heard  by  a 
United  States  court. 

Taylor  v.  Carryl  (20  How.  583),  Freeman  v.  Howe  (24  id. 
450),  and  Buck  v.  Colbath  (8  Wall.  334),  relied  on  by  the 
plaintiff  in  error,  are  not  in  point. 

Those  cases  decide  that  property  held  by  an  officer  of  one 
court  by  virtue  pf  process  issued  in  a  cause  pending  therein, 
cannot  be  taken  from  his  possession  by  the  officer  of  another 
court  of  concurrent  jurisdiction,  upon  process  issued  in  another 
case  pending  in  the  latter  court. 

But  here  there  is  but  one  case.  It  is  brought  in  the  State 
court.  It  falls  within  the  terms  of  the  act  of  Congress  for  the 
removal  of  causes.  When  the  prerequisites  for  removal  have 
been  performed,  the  paramount  law  of  the  land  says  that  the 
case  shall  be  removed,  and  the  case  and  the  res  both  go  to 
the  Federal  court.  The  fact  that  the  State  court,  while  the 
case  was  pending  in  it,  had  possession  of  the  subject-matter  of 
the  controversy,  cannot  prevent  the  removal,  and  when  the 
removal  is  accomplished,  the  State  court  is  left  without  any 
case,  authority,  or  process  by  which  it  can  retain  possession  of 
the  res.  The  suit  and  the  subject-matter  of  the  suit  are  both 
transferred  to  the  Federal  court  by  the  same  act  of  removal, 
or  when  a  bond  for  the  delivery  of  the  property  has  been 
taken,  as  in  this  case,  the  bond  as  the  representative  of  the 
property  is  transferred  with  the  suit.  There  is  no  interference 
with  the  rightful  jurisdiction  of  the  State  court,  and  no  wrest- 
ing from  its  possession  of  property  which  it  has  the  right  to 
retain. 

If  the  contention  of  the  plaintiff  in  error  is  that  the  State 
court,  having  seized  property  by  virtue  of  a  fieri  facias  issued 
on  a  judgment  rendered  by  it,  the  Federal  court  cannot  take 
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such  property  from  its  possession  by  writ  of  replevin,  or,  in 
other  words,  that  the  replevin  suit  which  was  sought  to  be 
removed  in  this  case,  could  not  have  been  originally  brought 
in  the  Federal  court,  the  answer  is  that,  upon  the  question  of 
removal,  it  is  entirely  immaterial  whether  or  not  the  suit,  u 
an  original  action,  could  have  been  maintained  in  the  Federal 
court.  In  short,  no  provision  of  the  State  law,  no  peculiarity 
in  the  nature  of  the  litigation  which  would  forbid  the  United 
States  court  from  entertaining  original  jurisdiction,  could  pre- 
vent the  removal,  provided  the  case  fell  within  the  terms  of  the 
statute  for  the  removal  of  causes.  Railway  Company  v.  Wkit- 
ton,  13  Wall.  270;  Insurance  Company  v.  Morse,  20  id.  445; 
Gaines  v.  Fuentes,  92  U.  S.  10 ;  Boom  Company  v.  Patterson) 
98  id.  403. 

The  United  States  court  having  acquired  jurisdiction,  and 
the  State  court  lost  it  by  the  proper  removal  of  the  cause,  has 
the  State  court  been  reinvested  with  jurisdiction  by  the  facti 
stated  in  the  plea  to  the  jurisdiction  filed  by  the  defendant 
below,  namely,  that  long  after  the  removal  of  the  cause  to  the 
United  States  court,  the  plaintiffs  below  filed  their  replication 
in  the  State  court,  and  prosecuted  their  action  therein  to  a  final 
hearing  ?  In  other  words,  is  the  plea  to  the  jurisdiction  of  the 
United  States  court,  filed  by  the  defendant  below  on  Nov.  12, 
1878,  a  good  plea? 

It  has  been  expressly  held  by  this  court  that  when  a  case  has 
been  properly  removed  from  a  State  into  a  United  States  court, 
and  the  State  court  still  goes  on  to  adjudicate  the  case,  against 
the  resistance  of  the  party  at  whose  instance  the  removal  was 
made,  such  action  on  its  part  is  a  usurpation,  and  the  fact  tnat 
such  a  party  has,  after  the  removal,  contested  the  suit,  does  not, 
after  judgment  against  him,  constitute  a  waiver  on  his  part  of 
the  question  of  the  jurisdiction  of  the  State  court  to  try  the 
case.  Insurance  Company  v.  Dunn^  19  Wall.  214;  Removal 
Cases,  100  U.  S.  457 ;  Railroad  Company  v.  Mississippi,  102 
id.  135. 

These  cases  are  directly  in  point.  In  the  action  of  replevin 
the  defendant,  if  he  succeeds,  recovers  in  effect  the  same  judg- 
ment against  the  plaintiff  as  the  plaintiff,  in  case  he  succeeds, 
recovers  against  the  defendant.     So  that  the  plaintiffs,  in  con* 
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testing  the  suit  in  the  State  court  after  its  removal,  were  seek- 
ing to  protect  themselves  against  a  judgment  in  favor  of  the 
defendant  for  the  return  of  the  property  in  controversy,  a  judg- 
ment which  was  in  fact  entered  against  them. 

Our  conclusion,  therefore,  is  that  by  the  proceedings  for  the 
removal  of  this  case  jurisdiction  over  it  was  transferred  to  the 
United  States  Circuit  Court,  and  the  filing  by  the  plaintiffs 
below  of  a  replication  in  the  State  court,  after  such  removal, 
and  the  prosecution  of  the  action  to  a  final  hearing  in  that 
court,  did  not  reinvest  the  State  court  with  jurisdiction  of  the 
cause,  nor  amount  to  a  waiver  of  any  rights  resulting  to  the 
plaintiffs  from  the  removal. 

This  conclusion  is  strengthened  by  the  fact  that  the  plaintiffs 
constantly  insisted,  as  the  record  shows,  upon  the  jurisdiction 
of  the  United  States  court  over  the  case,  and  even  while  the 
case  was  on  final  trial  in  the  State  court,  procured  the  entry  of 
an  order  in  the  United  States  court  to  the  effect  that,  upon  the 
filing  of  the  transcript  of  the  record  of  the  State  court  in  the 
United  States  court,  the  latter  court  acquired  exclusive  juris- 
diction over  the  case. 

After  the  filing  in  the  United  States  Circuit  Court,  on  July 
27,  1877,  of  the  record  of  the  proceedings  in  the  State  court, 
the  latter  lost  all  jurisdiction  over  the  case,  and,  being  without 
jurisdiction,  its  subsequent  proceedings  and  judgment  were  not, 
as  some  of  the  State  courts  have  ruled,  simply  erroneous,  but 
absolutely  void.  Gordon  v.  Longest,  16  Pet.  97 ;  Insurance 
Company  v.  Dunn,  19  Wall.  214 ;  Virginia  v.  Rives,  100  U.  S. 
313, 

It  only  remains  to  consider  the  contention  of  the  plaintiff  in 
error  that  the  court  below  should  not  have  entered  judgment 
against  him  after  sustaining  the  demurrer  to  his  plea  to  the 
jurisdiction  filed  Nov.  12,  1878,  because  there  was  still  remain- 
ing his  plea  to  the  merits  filed  July  6,  1877,  before  the  case 
was  removed  from  the  State  court. 

The  facts  disclosed  by  the  record  make  it  clear  that  there  is 
no  solid  ground  for  this  assignment  to  stand  on. 

The  plea  of  Nov.  12,  1878,  was  a  plea  to  the  jurisdiction. 
The  defendant  was  allowed  to  file  it  on  special  leave  asked  by 
him  and  given  by  the  court. 
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The  asking  of  leave  to  plead  to  the  jurisdiction  was  in 
effect  a  withdrawal  of  the  plea  to  the  merits,  for  after  a  plea 
in  bar  the  defendant  cannot  plead  to  the  jurisdiction  of  the 
court;  for  by  pleading  in  bar  he  submits  to  the  jurisdiction. 
1  Chitty,  Pleading,  440,  441 ;  Co.  Lit.  303 ;  Com.  Dig.,  Abate- 
ment, C. ;  Bacon,  Abr.,  Abatement  (A.). 

The  plea  in  bar  being  in  effect  withdrawn  by  the  plea  to  the 
jurisdiction,  when  the  demurrer  to  the  latter  was  sustained  the 
defendant  was  left  without  plea. 

If  the  defendant  had  so  desired,  the  judgment  of  the  court 
would  have  been  respondeat  ouster.  But  he  elected,  as  the 
record  shows,  to  stand  by  his  demurrer  and  declined  to  make 
any  further  answer.  There  was  nothing  then  left  for  the 
court  to  do  but  to  pronounce  judgment  against  him,  which 
was  done. 

There  was  no  error  in  this.   The  suggestion  that  there  should 

have  been  a  trial  upon  the  plea  in  bar  appeal's  to  have  been  an 

afterthought. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 


i 


DlETZSCH  V.   HUIDEKOPER. 

1.  Kern  v.  Tluidehoper  (supra,  p.  486)  cited  and  approved. 

2.  After  the  plaintiff  removed  to  the  proper  Circuit  Court  of  the  United  State 

a  suit  in  replevin  brought  in  a  State  court,  the  latter  proceeded  to  try  it 
and  render  judgment  for  a  retorno  habendo.  An  action  having  been  there- 
upon brought  in  the  State  court  against  him  and  his  sureties  on  the. replevin 
bond,  they  filed  their  bill  in  the  Circuit  Court,  praying  that  the  plaintiff  in 
that  action  be  enjoined  from  further  prosecuting  it.  Held,  that  the  Circuit 
Court  properly  granted  the  prayer  of  the  bill. 
a  The  ruling  in  French,  Trustee,  v.  llay  (22  Wall.  260)  reaffirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Mr.  Edwin  Walker  for  the  appellants. 
Mr.  Henry  Crawford,  contra. 
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Mb.  Justice  Woods  delivered  the  opinion  of  the  court. 

After  the  recovery  of  the  judgment  at  law,  on  June  5,  1878, 
by  Charles  Kern,  one  of  the  appellants,  in  the  Circuit  Court 
for  the  County  of  Cook,  in  the  action  of  replevin  mentioned  in 
Kern  v.  Huidekoper,  supra,  p.  485,  notwithstanding  the  re- 
moval of  the  said  cause  to  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Illinois,  the  writ  of  retorno  habendo 
was  issued  thereon,  which  the  plaintiffs  in  the  replevin  suit  re- 
fused to  obey.  Thereupon,  on  June  7,  1878,  an  action  of  debt 
upon  tbe  replevin  bond  given  by  them  was  begun  in  the 
Circuit  Court  of  Cook  County  against  Frederick  W.  Huide- 
koper, Thomas  W.  Shannon,  and  John  Dennison,  the  princi- 
pals, and  A.  B.  Meeker  and,  John  B.  Drake,  the  sureties  on 
said  bond. 

The  action  was  brought  in  the  name  of  Emil  Dietzsch,  the 
coroner,  for  the  use  of  Charles  Kern,  the  sheriff,  who  was  nomi- 
nally interested  only,  the  real  interest  in  the  litigation  being 
in  the  judgment  and  execution  creditors,  the  Bank  of  North 
America  and  John  McCaffrey. 

Thereupon  Huidekoper,  Shannon,  and  Dennison,  on  June 
10,  1878,  filed  the  bill  in  this  case  in  the  United  States  Circuit 
Court  for  the  Northern  District  of  Illinois,  against  Dietzsch 
and  Kern,  in  which  they  prayed  an  injunction  to  restrain  them, 
their  attorneys,  agents,  &c,  and  the  execution  creditors  repre- 
sented by  them,  from  prosecuting  any  suit  upon  said  replevin 
bond  against  the  principals  or  sureties  therein,  "or  in  any 
manner  whatever  taking  any  action  to  enforce  uny  liability 
or  right  upon  said  pretended  judgment  of  return  entered  in 
said  Circuit  Court  of  Cook  County  or  upon  the  said  replevin 
bond." 

On  July  1,  1878,  a  preliminary  injunction  was  allowed  re- 
straining the  defendants  below  from  in  any  manner  prosecuting 
said  action  upon  the  replevin  bond,  or  in  any  manner  enforcing 
said  judgment  of  return. 

After  the  filing  of  this  bill  the  action  on  the  replevin  bond 
in  the  State  court  was  dismissed  as  to  all  the  defendants  except 
John  B.  Drake. 

On  Oct.  20,  1879,  the  complainants  below  filed  their  sup- 
plemental bill,  in  which  they  alleged  that  on  Oct.  1,  1879,  on 
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motion  of  William  J.  Hynes,  an  order  was  entered  in  the  Cir- 
cuit Court  for  Cook  County  in  the  said  suit,  brought  in  the  name 
of  Emil  Dietzsch  on  said  replevin  bond,  against  complainants 
and  their  sureties,  by  which  the  Bank  of  North  America  and 
John  McCaffrey  were  substituted  for  Dietzsch  as  parties  plain- 
tiff in  said  action,  and  an  amended  declaration  was  filed  by 
them  as  such  plaintiffs,  and  a  rule  was  entered  against  Drake 
requiring  him  to  plead  to  such  amended  declaration  within 
twenty  days. 

The  supplemental  bill  charged  that  the  Bank  of  North 
America  and  John  McCaffrey,  and  Edwin  Walker,  their  attor- 
ney, had  personal'knowledge  of  the  allowance  and  issue  of  said 
injunction,  and  that  the  judgment  in  favor  of  the  Bank  of 
North  America  was  the  property  of  Walker,  and  that  the  pro- 
ceedings in  said  action  of  debt  were  in  violation  of  the  injunc- 
tion of  the  court  and  taken  for  the  purpose  of  evading  its 
orders,  and  prayed  that  the  Bank  of  North  America,  McCaf- 
frey, Walker,  and  Hynes  might  be  made  parties  defendant  to 
the  bill,  and  that  the  injunction  allowed  upon  the  original  bill 
might  be  so  enlarged  as  to  include  the  said  new  defendants. 

Thereupon  the  Bank  of  North  America,  McCaffrey,  Walker, 
and  Hynes  appeared  and  filed  their  demurrer  to  the  original 
and  supplemental  bills,  alleging  as  grounds  of  demurrer  that 
the  court  had  no  jurisdiction  to  enjoin  proceedings  in  the  Cir- 
cuit Court  of  Cook  County,  Illinois,  as  prayed  for  in  said  origi- 
nal and  supplemental  bills. 

The  demurrer  was  overruled.  The  defendants  who  demurred, 
electing  to  stand  by  their  demurrer,  declined  to  plead  or  answer. 
Thereupon  a  decree  pro  covfe%80  was  taken  against  them,  and 
a  final  decree  was  made  against  all  the  defendants,  by  which 
the  preliminary  injunction  allowed  in  the  case  was  made  abso- 
lute and  perpetual. 

That  decree  is  brought  here  by  appeal. 

We  have  already  decided  in  Kern  v.  ffuideknper,  supra,  that 
the  suit  in  replevin,  instituted  by  Huidekoper  and  others  against 
Kem  in  the  Circuit  Court  for  Cook  County,  was  removable  to 
the  United  States  Circuit  Court ;  that  by  the  proceedings  for 
that  purpose  it  was  effectually  removed  on  July  27,  1877,  to 
the  Federal  court,  which  after  that  date  alone  had  jurisdiction 
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thereof,  and  that  all  the  subsequent  proceedings  in  the  cause 
in  the  State  court  were  absolutely  null  and  void. 

Upon  this  state  of  facts,  the  only  question  for  decision  is, 
Could  the  court  below  enjoin  the  appellants  from  proceeding 
in  the  action  at  law,  brought  by  them  on  the  replevin  bond  in 
the  Circuit  Court  for  Cook  County  ? 

The  action  on  the  bond  in  that  court  was  simply  an  attempt 
to  enforce  the  judgment  of  that  court  in  the  replevin  suit, 
rendered  after  its  removal  to  the  United  States  Circuit  Court, 
and  after  the  State  court  had  lost  all  jurisdiction  over  the  case. 
If  no  judgment  had  been  rendered  in  the  State  court  against 
the  plaintiffs  in  the  suit,  no  action  could  have  been  maintained 
upon  the  bond.  The  bond  took  the  place  of  the  property 
seized  in  replevin,  and  a  judgment  upon  it  was  equivalent  to 
an  actual  return  of  the  replevied  property.  The  suit  upon  the 
bond  was,  therefore,  but  an  attempt  to  enforce  a  pretended 
judgment  of  the  State  court,  rendered  in  a  case  over  which  it 
had  no  jurisdiction,  but  which  had  been  transferred  to  and 
decided  by  the  United  States  Circuit  Court,  by  a  judgment  in 
favor  of  the  plaintiffs  in  replevin. 

The  bill  in  this  case  was,  therefore,  ancillary  to  the  re- 
plevin suit,  and  was  in  substance  a  proceeding  in  the  Federal 
court  to  enforce  its  own  judgment  by  preventing  the  defeated 
party  from  wresting  the  replevied  property  from  the  plaintiffs 
in  replevin,  who,  by  the  judgment  of  the  court,  were  enti- 
tled to  it,  or  what  was  in  effect  the  same  thing,  preventing 
them  from  enforcing  a  bond  for  the  return  of  the  property 
to  them. 

A  court  of  the  United  States  is  not  prevented  from  enforcing 
its  own  judgments  by  the  statute  which  forbids  it  to  grant  a  writ 
of  injunction  to  stay  proceedings  in  a  State  court.  Dietzsch, 
the  original  plaintiff  in  the  action  on  the  replevin  bond,  repre- 
sented the  real  parties  in  interest,  and  he  was  a  party  to  the 
action  of  replevin,  which  had  been  pending,  and  was  finally 
determined  in  the  United  States  Circuit  Court.  That  court 
had  jurisdiction  of  his  person,  and  could  enforce  its  judgment 
in  the  replevin  suit  against  him,  or  those  whom  he  represented, 
their  agents  and  attorneys.  The  bill  in  this  case  was  filed  for 
that  purpose  and  that  only. 
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If  tlte  bill  is  not  maintainable,  the  appellees  would  find  them- 
selves in  precisely  the  same  plight  as  if  the  judgment  of  the 
United  States  Circuit  Court  in  the  replevin  suit  had  been 
against  them,  instead  of  for  them.  The  judgment  in  their 
favor  would  settle  nothing.  Instead  of  terminating  the  strife 
between  them  and  their  adversaries,  it  would  leave  them  under 
the  necessity  of  engaging  in  a  new  conflict  elsewhere.  This 
would  be  contrary  to  the  plainest  principles  of  reason  and 
justice. 

As  the  bill  in  this  case  is  filed  for  the  purpose  of  giving  to 
litigants  on  the  law  side  of  the  court  the  substantial  fruits  of  a 
judgment  rendered  in  their  favor,  it  is  merely  auxiliary  to  the 
suit  at  law,  and  the  court  has  the  right  to  enforce  the  judg- 
ment against  the  party  defendant  and  those  whom  he  repre- 
sents, no  matter  how  or  when  they  may  attempt  to  evade  it  01 
escape  its  effect,  unless  by  a  direct  proceeding.  These  views 
are  sustained  by  the  case  of  French,  Trustee,  v.  Hay  (22  Wall. 
250),  between  which  and  this  case  there  is  no  substantial  dif- 
ference. 

We  think,  therefore,  that  the  demurrer  to  the  bill  was 
properly  overruled. 

Decree  affirmed. 


A  County  of  Morgan  v.  Allen. 

4  1.  Where  a  county  subscribed  to  the  capital  stock  of  a  railway  company,  and 

f  *j6(j  issued  its  bonds  therefor,  the  creditors  of  the  company,  on  its  becoming 

/&5~^Stflf  insolvent,  are  entitled  to  enforce  the  liability  of  the  county  on  the  bonds 

ju/f  /jl  which  are  due  and  unpaid. 

v  2.  The  court  reaffirms  the  doctrine  announced  in  Sawyer  v.  Hoag  (17  Wall.  619) 

'^7~'  and  subsequent  cases,  that  the  assets  of  an  insolvent  company,  including 

/r&  the  moneys  due  from  a  shareholder  on  his  subscription  to  its  capital  stock, 

f     Sf^J  constitute  a  fund  for  the  payment  of  its  creditors,  and  that  he  cannot,  to 

their  prejudice,  be  released  from  his  liability  by  any  arrangement  between 
it  and  him  which  is  not  fair  and  honest  and  for  a  valuable  consideration. 
The  doctrine  is  applicable  where  the  debt  created  by  the  subscription  of  a 
county  is  evidenced  by  its  bonds,  and  they  were  surrendered  to  it  in  fraud 
of  the  rights  of  creditors,  although  the  surrender  waa  made  pursuant  to  a 
consent  decree  in  a  suit  to  which  they  were  not  parties. 
8.  Li  consideration  of  the  facts  and  of  the  decisions  of  the  Supreme  Court  of 
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Illinois,  in  cases  involving  the  same  question,  the  court  holds  that  the  sub- 
scription by  the  county  court,  on  behalf  of  the  county  of  Morgan  in  that 
State,  to  the  capital  stock  of  the  Illinois  River  Railroad  Company,  is  valid, 
and  that  the  bonds,  having,  by  its  order  and  in  conformity  with  the  terms 
of  its  subscription,  been  delivered  to  the  company,  are  binding  upon  the 
county,  and  constitute  a  part  of  the  assets  of  the  company  to  which  its 
creditors  can  resort  for  payment. 
4.  The  trustees  named  in  a  deed  of  mortgage  executed  by  that  company,  to 
secure  the  holders  of  its  bonds,  brought  a  foreclosure  suit,  and,  under  the 
decree  rendered,  became  the  purchasers  of  the  mortgaged  property,  which 
they  conveyed  to  a  new  company  chartered  by  the  legislature.  In  a  suit 
in  a  State  court,  to  which  they  were  made  defendants,  they  set  up  that  they 
were  entitled  to  the  possession  of  the  county  bonds  for  delivery  to  the  new 
company.  Held,  that  a  decree  against  them  does  not  estop  the  creditors 
of  the  old  company,  who  were  secured  by  that  mortgage,  from  asserting 
their  right  to  subject  the  county  bonds  to  the  payment  of  their  claims, 
the  proceeds  of  the  sale  of  the  mortgaged  property  being  insufficient  for 
the  purpose. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

The  County  Court  of  Morgan  County,  in  the  State  of  Illi- 
nois, at  its  December  Terra,  1856,  in  pursuance  of  authority 
conferred  by  statute  (Private  Laws  Illinois,  1853,  p.  53 ;  id., 
1854,  p.  207),  and  in  accordance  with  a  vote  of  the  people  at 
an  election  previously  held,  entered  upon  its  records  a  subscrip- 
tion, unconditional  in  form,  of  the  sum  of  $50,000,  payable  in 
bonds  of  the  county,  to  the  capital  stock  of  the  Illinois  River 
Railroad  Company,  a  corporation  created  by  the  laws  of  Illi- 
nois, with  power  to  construct  a  railroad  from  Jacksonville,  in 
Morgan  County,  via  the  towns  or  cities  of  Virginia,  Bath, 
Pekin,  and  Lacon,  to  La  Salle,  in  La  Salle  County.  At  the 
same  time,  by  an  order  of  record,  authority  was  given  the 
county  judge  to  act  in  regard  to  such  subscription  as  might  be 
necessary,  according  to  the  charter,  rules,  or  by-laws  of  the 
company,  to  perfect  the  same,  to  represent  the  county  in  voting 
upon  the  stock,  and  to  provide  for  the  issuing  and  delivery  of 
the  bonds  as  they  might  be  required. 

By  an  act  passed  Jan.  29,  1857,  the  vote  taken  was  declared 
to  have  been  legally  taken,  and  the  county  court  was  required 
to  subscribe  the  stock  and  to  issue  bonds  therefor.  Shortly 
thereafter  a  subscription,  unconditional  in  form,  was  made  by 
the  proper  county  officers  on  the  books  of  the  company.     Tho 


500  County  op  Morgan  v.  Allen.  [Sup.  Ct 

bonds  were  not  issued  immediately,  and  application  therefor 
was  made  by  R.  S.  Thomas,  the  president  of  the  company.  In 
order  to  meet  some  objections  urged  against  their  immediate 
issue,  that  officer  (upon  his  own  responsibility,  so  far  as  the 
evidence  discloses)  filed  with  the  county  clerk  a  certificate 
stating  that  the  part  of  the  railroad  north  of  the  town  of  Vir- 
ginia was  then  in  process  of  construction  and  that  the  part  be- 
tween Jacksonville  and  Virginia  was  "  under  contract  to  be 
completed  by  the  1st  of  December,  1858,  and  that  it  is  pro- 
vided in  the  contract  for  the  construction  of  said  road  that  the 
Morgan  County  bonds  are  to  be  expended  for  work  done  in 
Morgan  County,  and  not  elsewhere."  The  county  court,  at 
its  September  Term,  1857,  thereupon  entered  of  record  an 
order,  which,  after  reciting,' among  other  things,  the  execution 
of  that  certificate,  and  that  the  interest  and  advantage  of  the 
county  would  be  promoted  by  the  delivery  of  the  bonds  there- 
tofore subscribed,  directed  "  that  there  be  delivered  to  the 
Illinois  River  Railroad  Company  the  amount  of  $50,000  of  the 
bonds  of  this  county  of  this  date,"  &c. ;  also,  that  the  certifi- 
cate of  stock  "  be  deposited  with  the  treasurer  of  the  county 
for  safe  keeping,"  &c. 

The  bonds  were  thereupon  issued,  and  deposited  by  the 
county  judge  with  Elliott  &  Brown,  bankers,  for  the  railroad 
company.  The  evidence  is  conflicting  as  to  whether  the 
bankers  were  instructed  to  hold  them  until  the  further  order 
of  the  county  court,  or  to  deliver  them  to  the  company  upon 
receiving  the  certificate  of  stock  for  the  county.  The  records 
of  the  court  indicate  an  absolute  unconditional  delivery ;  and 
the  weight  of  the  evidence  supports  such  a  delivery. 

In  1859,  the  bonds  still  being  in  the  custody  of  Elliott  & 
Brown,  the  company  gave  Allen  &  McGrady,  contractors, 
two  orders  for  $2,000  each  for  work  done  by  them  outside  of 
Morgan  County,  but  payable  on  their  face  in  Morgan  County 
bonds.  These  were  subsequently  transferred  for  value  to  Wil- 
liam Thomas. 

Vail  &  Ladd,  creditors  of  the  Illinois  River  Railroad  Com- 
pany, having  obtained  against  it  judgments  amounting  in  prin- 
cipal and  interest  to  $7,008.10,  and  sued  out  executions  which 
were   returned    nulla   bona,   instituted   garnishee   proceedings 
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to  obtain  satisfaction  of  the  judgments  out  of  the  bonds  in 
the  hands  of  Elliott  &  Brown.  The  latter  thereupon  filed  a 
bill  of  interpleader  in  the  Circuit  Court  of  Morgan  County, 
against  Vail  &  Ladd,  the  Illinois  River  Railroad  Company,  the 
county  of  Morgan,  Studwell,  Hopkins,  and  Cobb  (trustees  in  a 
mortgage  executed  Nov.  1,  1858,  by  the  company  to  secure  its 
bonds  amounting  to  11,020,000),  R.  S.  Thomas  (who  held  an 
acknowledged  debt  against  the  company  of  $16,502.24,  pay- 
able out  of  any  funds  belonging  to  the  company),  and  Wil- 
liam Thomas,  the  holder  of  the  two  orders  issued  to  Allen  & 
McGrady. 

By  an  interlocutory  decree  entered  in  that  case,  the  bonds, 
after  deducting  $200  interest  coupons  for  charges  and  solicitors' 
fees,  were  placed  in  the  custody  of  Ayres  &  Co.,  to  await  the 
further  order  of  the  court.  In  that  suit  the  county  denied  its 
liability  upon  the  ground  that  no  work  had  been  done  in  Morgan 
County,  and  that  by  agreement  between  it  and  the  company 
the  latter  was  not  entitled  to  the  bonds  except  for  work  done 
by  it  in  that  county.  The  trustees  named  in  the  trust  deed  of 
1858,  in  their  answer,  claimed  that  they  were  entitled  to  hold 
the  bonds  for  the  use  and  benefit  of  the  Peoria,  Pekin,  and 
Jacksonville  Railroad  Company  as  the  successor  of  the  Illinois 
River  Railroad  Company,  to  be  used  by  the  former  in  the  con- 
struction of  the  road  in  the  county  of  Morgan,  in  accordance 
with  the  alleged  agreement  that  they  should  be  so  used.  Upon 
final  hearing,  the  bills  of  all  the  parties  interpleading  were  dis- 
missed, but  the  court  directed  that  the  bonds  remain  in  the  cus- 
tody of  Ayres  &  Co.  All  the  parties  except  thr  county  of  Morgan 
took  an  appeal  to  the  Supreme  Court,  which  held :  First,  That 
whether  the  bankers  had  notice  or  not  of  the  certificate  executed 
by  R.  S.  Thomas,  as  president  of  the  company,  it  showed  an  un- 
derstanding, at  least  between  the  county  and  him,  as  to  the  use 
of  the  bonds  for  work  to  be  done  in  Morgan  County,  and  his 
claim,  as  a  creditor,  should  not  be  allowed  in  violation  of  that 
understanding.  Second,  As  to  the  claim  of  William  Thomas, 
he  was  affected  by  the  notice  disclosed  in  the  contract  between 
Allen  &  McGrady,  which  provided  for  the  payment  of  their 
claims  by  these  bonds  only  for  work  done  in  Morgan  County. 
Third,  That  the  claims  of  Vail  &  Ladd  stood  upon  an  entirely 
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different  footing ;  that  they  were  creditors  of  the  company  for 
ties  furnished,  and  had  no  notice  of  the  condition  upon  which  the 
bonds  were  issued ;  that  they  only  knew  that  the  county  had 
subscribed  to  the  stock  and  issued  them ;  that  any  agreement 
or  understanding  between  the  company  and  the  county,  of 
which  they  had  no  knowledge,  and  the  effect  of  which  would 
be  to  place  the  bonds  beyond  their  reach  as  creditors,  would 
be  fraudulent  as  to  them ;  that  the  county  subscription  and 
the  absolute  order  of  the  county  court  directing  the  issue  and 
delivery  of  the  bonds  may  have  induced  them  to  give  credit  to 
the  company  ;  that  while,  as  against  the  president  and  Allen 
&  McGrady,  who  had  notice  of  the  specific  purpose  for  which 
the  bonds  were  to  be  used,  the  county  might  insist  that  the 
delivery  was  qualified,  it  could  not  do  so  as  to  those  creditors; 
that,  a  as  to  them,  it  cannot  prove  that  the  delivery  was  not 
as  absolute  as  its  records  indicated ;  they  had  a  right  to  regard 
the  bonds  as  assets  in  the  hands  of  the  company/'  Fourth, 
The  trustees,  Studwell,  Hopkins,  and  Cobb,  having  failed 
to  assign  errors,  the  court  did  not  consider  the  propriety  of 
the  decree  as  to  them.  Thomas  et  al.  v.  County  of  Morgan,  39 
111.  496. 

Upon  the  return  of  that  cause  to  the  inferior  State  court  a 
decree  was  entered  (by  consent  of  the  creditors,  Vail  &  Ladd, 
and  the  county)  by  which  the  county  obtained  possession  of 
its  bonds  of  the  nominal  value  of  $17,832.18,  with  coupons 
attached,  in  consideration  of  its  paying  off  the  judgments  of 
Vail  &  Ladd,  amounting  to  the  sum  already  stated.  The  cou- 
pons alone  exceeded  in  amount  and  value  the  debts  of  those 
creditors. 

A  suit  in  equity  subsequently  instituted  by  William  Thomas, 
as  the  assignee  of  the  orders  issued  in  favor  of  Allen  &  Mc- 
Grady, raised  the  question  as  to  whether  he  was  not  entitled  to 
be  paid  out  of  the  county  bonds,  inasmuch  as  the  road  had  then 
been  finally  constructed  in  the  county  by  the  successors  of 
the  first  company.  It  proceeded  upon  the  ground  that  such 
construction,  for  all  the  purposes  for  which  the  stock  was  sub- 
scribed, was  equivalent  to  a  construction  by  the  original  com- 
pany. He  alleged  in  his  bill  that  certain  judgment  creditors 
of  the  railroad  company  who  had  filed  a  bill  in  chancer)*  in  the 
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Morgan  Circuit  Court,  made  as  defendants  thereto  only  the 
Illinois  River  Railroad  Company,  the  county  of  Morgan,  and 
Ayres  &  Co.,  for  the  purpose  of  subjecting  to  those  judgments 
the  county  bonds  left  in  the  custody  of  Ayres  &  Co.  Although 
the  complainants  knew  he  was  interested  in  the  disposition 
of  the  bonds;  that  by  an  agreement  between  those  creditors 
and  the  county,  which  was  carried  into  decree  by  a  collusive 
arrangement,  the  county,  by  paying  only  $6,000  in  cash  and 
about  $6,000  in  bonds  in  full  satisfaction  of  the  claims  of  those 
creditors,  had  received  from  Ayres  &  Co.  $32,500  in  nominal 
value  of  its  bonds,  with  coupons  attached  (the  latter  alone 
exceeding  the  amount  of  the  debts  thus  paid  off),  and  had 
cancelled  the  same.  To  the  bill  a  demurrer  was  interposed 
by  the  county,  which  being  sustained,  the  bill  was  dismissed. 
Thomas  appealed  to  the  Supreme  Court  of  Illinois.  The 
case  is  reported  as  Thomas  v.  County  of  Morgan^  59  111.  479. 
The  court  in  that  case,  speaking  by  Chief  Justice  Breese, 
sayl:  — 

"  It  is  undeniable  that  the  moving  cause  for  the  subscription, 
the  real  motive,  was  the  construction  of  the  road  in  Morgan 
County.  It  did  not  matter  to  the  county  by  what  particular 
agencies  the  road  should  be  made,  —  it  was  sufficient  that  it 
was  made.  The  stipulation  must  be  construed  with  reference 
to  its  object  and  substance.  The  object  was  to  secure  the  road 
in  Morgan  County.  Had  the  company  built  the  road  out  of  its 
general  assets,  it  is  very  certain  they  could  have  demanded  the 
bonds.  The  sense  of  the  stipulation  is,  not  that  these  identical 
bonds  shall  pay  for  work  done  in  Morgan  County,  but  it  is,  if 
the  work  is  done  in  the  county  the  bonds  shall  be  delivered. 
The  fact  that  the  road  has  been  completed  from  Virginia  to 
Jacksonville  is  a  substantial  performance  of  the  condition  upon 
which  the  bonds  were  issued,  and  the  Allen  &  McGrady  orders 
for  $4,000  of  them,  drawn  by  the  company,  which  have  hon- 
estly come  into  the  possession  of  the  appellant,  operated  as  an 
equitable  transfer  of  so  much  of  the  county  subscription  from 
the  railroad  company  to  the  appellant." 

In  another  part  of  the  opinion  the  court  said :  — 
u  Upon  the  theory  that  these  bonds  are  a  trust  fund  in  the 
custody  of  the  court,  it  is  the  duty  of  the  court  to  see  that  it  is 
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not  wasted  or  misapplied,  as  the  demurrer  admits  it  has  been, 
in  the  respects  alleged  in  the  bill  of  complaint. 

44  It  is  not  denied  that  the  parties  prosecuting  that  suit 
agreed  to  receive  from  the  county,  in  full  satisfaction  of  their 
claims,  the  sum  of  $6,000  in  cash  and  $6,360  of  these  bonds. 
There  wei  e  then  in  the  hands  of  the  custodian,  Ayres  &  Co„ 
bonds  of  the  nominal  value  of  $32,500.  These  were  surren- 
dered, by  the  custodian,  to  the  solicitor  of  the  complainants  in 
that  action,  in  discharge  of  an  indebtedness  of  only  $12,360. 
This,  without  explanation,  is  a  wasting  and  misappropriation  of 
the  fund,  which  a  court  of  chancery  can  and  ought  to  correct." 

The  decree  was  reversed,  with  directions  to  require  an  answer 
to  the  bill. 

Upon  the  return  of  the  cause  the  county  filed  an  answer, 
claiming  that  its  bonds  had  all  been  cancelled  except  those  dis- 
posed of  pursuant  to  the  previous  decrees  of  the  court.  That 
cause  was  consolidated  subsequently  with  the  suit  of  Morgan 
Covnty  v.  The  Peoria,  Pekin,  ft  Jacksonville  Railroad  Company, 
in  which  the  county  sought  to  recover  from  that  company  the 
possession  of  some  of  the  bonds  which  had  gone  wrongfully,  as 
claimed  by  the  county,  into  its  custody.  From  the  final  decree 
in  that  case  the  county  prosecuted  an  appeal  to  the  Supreme 
Court  of  Illinois.  That  case  is  reported  as  Morgan  County  v. 
Thomas,  76  111.  120.  The  court  re-examined  the  grounds  of  the 
previous  decisions,  and,  among  other  things,  adjudged  in  that 
case  — 

First,  That  the  claim  of  William  Thomas  should  be  sus- 
tained, not  for  the  reason  that  the  supposed  condition  upon 
which  the  bonds  were  placed  in  the  custody  of  Elliott  &  Brown 
was  performed,  "but  because  no  such  condition,  so  far  as  the 
stockholders  and  creditors  of  the  Illinois  River  Railroad  Com- 
pany, including  Mr.  Thomas,  were  concerned,  ever  existed. 
The  subscription  which  the  county  court  was  authorized  to 
make  for  capital  stock  in  the  Illinois  River  Railroad  Company 
by  the  vote  of  the  people,  and  the  subsequent  enactment  of  the 
legislature,  was  not  conditional,  but  absolute,  and  the  subscrip- 
tion made  pursuant  to  this  authority  was  unconditional.  It  was 
made  prior  to  any  issue  of  bonds,  and  when  made,  the  contract 
between  the  county  on  the  one  side  and  the  railroad  company 


Oct.  1880.]        County  of  Morgan  v.  Allen.  50  > 

on  the  other  was  complete.  The  county  was  then  legally  bound 
to  issue  and  deliver  its  bonds  to  the  company  in  conformity  with 
the  terms  of  its  subscription,  and  upon  its  doing  so,  the  company 
was  bound  to  deliver  to  the  county  the  requisite  certificate 
showing  that  it  was  the  owner  of  the  number  of  shares  sub- 
scribed for  in  its  capital  stock.  This  claim  for  unpaid  subscrip- 
tion then  became  a  part  of  the  assets  of  the  company.  Creditors 
might  rely  upon  it  for  payment  of  their  debts  as  implicitly  as 
upon  any  other  assets  of  the  company,  and  this,  too,  although 
the  company,  subsequently  to  the  making  of  the  subscription, 
may  have  abandoned  all  proceedings  under  its  charter,  on  ac- 
count of  its  insolvency." 

Second,  "  The  subscription  being  absolute  in  its  terms,  and, 
therefore,  constituting  a  part  of  the  assets  of  the  company,  R. 
S.  Thomas  had  no  authority,  simply  as  president  of  the  com- 
pany, to  consent  that  it  should  become  conditional ;  nor  could 
the  county  make  such  claim  as  a  matter  of  right." 

Third,  "  The  Peoria,  Pekin,  and  Jacksonville  Railroad  Com- 
pany acquired  no  claim  to  the  Morgan  County  bonds  at  the 
sale  under  the  deed  of  trust,  because  they  were  neither  ex- 
pressly nor  by  necessary  implication  included  within  its 
terms ; "  that  "  the  bonds,  then,  remaining  as  assets  of  the 
Illinois  River  Railroad  Company,  could  not  have  been  donated 
by  the  county  to  the  Peoria,  Pekin,  and  Jacksonville  Railroad 
Company.  Nor  was  it  competent  for  the  legislature,  by  enact- 
ment, to  make  such  donation.  They  were  a  trust  fund,  to  be 
hfeld  for  the  payment  of  the  debts  of  the  company  to  which 
they  belonged,  and  this,  even  if  the  failure  of  that  corpo- 
ration to  exercise  its  corporate  powers  had  worked  its  dissolu- 
tion." 

It  thus  appears  that  the  county,  by  the  payment  of  a  little 
over  $19,000  to  certain  creditors  of  the  Illinois  River  Railroad 
Company,  attempted,  to  the  prejudice  of  other  creditors,  to  dis- 
charge its  own  indebtedness  to  that  insolvent  corporation, 
represented  by  bonds  of  the  nominal  value  of  about  #50,000, 
with  coupons  attached,  the  latter  alone  exceeding  the  claim  of 
the  particular  creditors  thus  paid  off. 

In  pursuance  of  authority  conferred  by  its  charter,  the  Illi- 
nois River  Railroad  Company  conveyed,  by  way  of  mortgage, 
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dated  Nov.  1,  1858,  to  Alexander  Studwell,  Lucius  Hopkins, 
and  George  S.  Cobb,  as  trustees,  all  of  its  corporate  property, 
real  and  personal,  franchises  and  effects,  acquired  and  to  be 
acquired,  including  all  rents,  issues,  income,  profits,  moneys, 
rights,  and  advantages,  derived  and  to  be  derived  therefrom,  in 
trust  to  secure  the  payment  of  one  thousand  three  hundred  and 
twenty  bonds,  aggregating  the  sum  of  $1,020,000,  and  payable 
in  New  York  on  the  first  day  of  January,  1880,  with  semi- 
annual interest  at  the  rate  of  ten  per  cent  per  annum. 

The  deed  provided  that,  if  the  company  failed  at  any  time 
to  meet  the  annual  interest  on  the  bonds,  all  of  them  might  be 
treated  as  matured  obligations,  and  the  mortgaged  property,  in 
that  event,  should  be  surrendered  to  the  trustees,  to  be  owned, 
operated,  and  held  for  the  use  and  benefit  of  the  holders  of  the 
bonds. 

The  company  failed  to  pay  the  interest  when  due,  after  hav- 
ing constructed  only  the  part  of  the  road  between  Pekin,  in 
Tazewell  County,  and  Virginia,  in  Cass  County.  Its  board  of 
directors,  at  a  meeting  held  on  the  12th  of  July,  1862,  ordered 
a  surrender  of  the  mortgaged  property  to  the  trustees.  It  then 
suspended  all  further  operations,  and  ceased  to  discharge  its 
functions.  The  trustees  took  possession  by  an  agent,  and,  on 
the  17th  of  December,  1862,  instituted  a  suit  for  foreclosure  in 
the  court  below. 

By  an  act  of  assembly  passed  June  11,  1863,  Studwell,  Hop- 
kins, and  Cobb,  trustees,  and  Allen,  Arnold,  and  Trowbridge, 
holders  of  the  bonds  secured  by  the  deed  of  trust,  and  their 
associates,  who  should  thereafter  become  purchasers  of  the 
mortgaged  property  under  any  decree  of  foreclosure,  were  con- 
stituted a  corporation,  under  the  name  of  the  Peoria,  Pekin, 
and  Jacksonville  Railroad  Company,  with  power  to  purchase 
that  property,  and,  upon  receiving  a  proper  transfer  thereof,  to 
have  and  be  vested  with  all  the  corporate  powers,  privileges, 
immunities,  and  franchises  theretofore  given  or  granted  to  the 
Illinois  River  Railroad  Company. 

A  final  decree  was  rendered  in  the  foreclosure  suit,  from 
which  it  appears  that  the  principal  and  interest,  then  due  and 
unpaid,  of  the  bonds  was  $1,419,666.  A  sale  thereunder  was 
made  on  the  1st  of  October,  1863,  to  Allen,  Arnold,  and  Trow- 
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bridge,  at  the  pri^e  of  $400,000,  and  was  duly  confirmed.  A 
further  decree  was  entered  in  June,  1864,  against  the  company 
for  the  sum  of  $1,061,292.56,  the  balance  then  due  upon  the 
debt  after  crediting  the  proceeds  of  sale. 

Shortly  before  the  last  decree  the  purchasers  at  the  sale  con- 
veyed and  transferred  the  railroad,  franchises,  and  property  of 
the  company  to  the  Peoria,  Pekin,  and  Jacksonville  Railroad 
Company,  which  thereafter  completed  the  road  from  Virginia, 
in  Cass  County,  to  Jacksonville. 

The  present  suit  in  equity  was  instituted  by  Allen,  Arnold, 
and  Trowbridge,  the  holders  jointly  of  all  the  bonds  secured  by 
the  trnst  deed,  and,  therefore,  the  equitable  owners  of  the  de- 
cree in  the  foreclosure  suit,  for  the  purpose  mainly  of  subject- 
ing to  that  decree  such  amount  as  was  due  from  the  county  of 
Morgan  upon  its  subscription,  to  the  capital  stock  of  the  Illi- 
nois River  Railroad  Company.  The  bill  proceeds  upon  the 
ground  that  the  bonds  issued  for  the  subscription  were  a  part 
of  the  assets  of  that  corporation,  constituting  a  trust  fund  to 
which  its  creditors  could  resort  for  the  satisfaction  of  their 
debts.  Before  the  commencement  of  this  suit  the  county  had 
obtained  possession  of  and  destroyed  or  cancelled  its  bonds.  It 
denied  all  liability  to  the  complainants,  as  creditors  of  the  com- 
pany, by  reason  of  the  alleged  subscription,  or  upon  any  other 
ground.  The  complainants  contended  that  the  county  obtained 
possession  of  the  bonds  in  fraud  of  their  rights  as  creditors  of 
the  company,  and  that,  to  the  extent  it  had  not,  in  fact,  paid 
the  amount  due  upon  the  bonds  given  for  the  subscription,  but 
remained,  notwithstanding  their  cancellation,  liable  to  the 
creditors  of  the  company.  In  that  view  the  court  concurred, 
and  having  ascertained  through  a  master  that  there  was  due 
from  the  county,  principal  and  interest,  on  its  original  subscrip- 
tion of  $50,000  in  bonds,  the  sum  of  $72,539.56,  after  allowing 
all  payments  theretofore  made  by  it  to  creditors  of  the  com- 
pany, a  decree  was  rendered  in  favor  of  the  complainants  for 
that  amount.  From  that  decree  the  present  appeal  is  prose- 
cuted by  the  county. 

The  case  was  argued  by  Mr,  William  Brown  and  Mr.  William 
M.  Springer  for  the  appellant,  and  by  Mr.  Washington  H.  Camp* 
bell  and  Mr.  Henry  S.  Green  for  the  appellees. 
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Mr.  Justice  Harlan,  after  making  the  foregoing  statement 
of  the  case,  delivered  the  opinion  of  the  court. 

The  right  of  the  creditors  of  the  Illinois  River  Railroad 
Company  to  subject  to  the  satisfaction  of  their  claims  the 
bonds  issued  by  Morgan  County  for  its  subscription  to  the  cap- 
ital stock  of  the  company  has  for  many  years  been  the  subject 
of  litigation  in  Illinois. 

The  preceding  statement  mentions  the  cases  in  her  supreme 
court,  where  the  history  of  that  litigation  will  be  found,  and 
summarizes  the  essential  facts  which  gave  rise  to  it.  They  are 
numerous  and  complicated,  and  our  labor  in  ascertaining  them 
with  accuracy  has  been  greatly  increased  by  the  confused  con- 
dition of  the  transcript. 

We  will  notice  such  of  the  questions  of  law,  suggested  by 
the  assignments  of  error,  as  we  deem  necessary  to  consider  or 
determine. 

1.  In  Sawyer  v.  Hoag  (17  Wall.  610),  we  had  occasion  to 
consider  the  question  whether  the  creditors  of  an  insolvent 
corporation  were  at  liberty  to  assail  a  transaction  between  it 
and  its  debtor,  whereby  his  subscription  of  stock  was  with- 
drawn, so  far  as  general  creditors  were  concerned,  from  the 
assets  of  the  corporation.  In  that  case  we  declared  the  doc- 
trine to  be  well  established,  that  the  capital  stock  of  a  corpo- 
ration, especially  its  unpaid  subscriptions,  constitutes  a  trust 
fund,  for  the  benefit  of  its  general  creditors,  and  that  its  gov- 
erning officers  cannot,  by  agreement  or  other  transaction  with 
the.  stockholder,  release  him  from  his  obligation  to  pay,  to  the 
prejudice  of  its  creditors,  except  by  fair  and  honest  dealing, 
and  for  a  valuable  consideration.  In  the  subsequent  case  of 
Sawyer  v.  Upton  (91  U.  S.  66),  we  had  occasion  to  consider 
the  same  question,  and  there  said :  "  The  capital  stock  of  an 
incorporated  company  is  a  fund  set  apart  for  the  payment  of 
its  debts.  It  is  a  substitute  for  the  personal  liability  which 
subsists  in  private  copartnerships.  When  debts  are  incurred,  a 
contract  arises  with  the  creditors  that  it  shall  not  be  withdrawn 
or  applied  otherwise  than  upon  their  demands,  until  such  de- 
mands are  satisfied.  The  creditors  have  a  lien  upon  it  in 
equity.  If  diverted,  they  may  follow  it  as  far  as  it  can  be 
traced,  and  subject  it  to  the  payment  of  their  claims,  except 
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as  against  holders  who  have  taken  it  bona  fide  for  a  valuable 
consideration  and  without  notice.  It  is  publicly  pledged  to 
those  who  deal  with  the  corporation  for  their  security.  Unpaid 
stock  is  as  much  a  part  of  this  pledge,  and  as  much  a  part  of 
the  assets  of  the  company,  as  the  cash  which  has  been  paid  in 
upon  it.  Creditors  have  the  same  right  to  look  to  it  as  to  any- 
thing else,  and  the  same  right  to  insist  upon  its  payment  as 
upon  the  payment  of  any  other  debt  due  the  company.  As 
regards  creditors,  there  is  no  distinction  between  such  a  demand 
and  any  other  assets  which  may  form  a  part  of  the  property 
and  effects  of  the  corporation."  The  same  doctrines  are  held 
in  Upton  v.  Tribilcock^  91  U.  S.  45 ;  Webster  v.  Upton^  id.  65 ; 
Hatch  v.  Dana,  101  id.  205.  In  no  court  have  they  been 
more  distinctly  approved  than  in  the  Supreme  Court  of  Illi 
nois,  when  considering  the  liability  of  the  county  of  Morgan 
to  creditors  of  the  Illinois  River  Railroad  Company  arising 
out  of  these  identical  bonds.  Morgan  County  v.  Thomas,  76 
111.  120. 

These  principles  condemn  the  arrangements  with  certain 
creditors  of  the  company,  through  which  the  county,  to  the 
prejudice  of  other  creditors,  attempted  to  discharge  its  liability 
to  the  common  debtor  by  paying  less  than  the  entire  sum  due 
from  it.  The  suits  in  the  State  court,  under  cover  of  which 
these  arrangements  were  consummated,  were  all  commenced 
after  the  decree  of  foreclosure,  and  after  the  company  bad  sus- 
pended operations  and  was  notoriously  insolvent.  The  county 
recognized  the  dangers  which  beset  the  original  enterprise,  in 
furtherance  of  which  its  people  had  voted  a  subscription  of 
stock  payable  in  bonds.  Its  officers  believed  that  it  would  in- 
evitably fail,  and  that  the  ends  expected  to  be  accomplished  by 
the  aid  voted  would  not  be  attained.  It  was,  for  these  reasons, 
that  they  sought,  or  acceded  to,  an  arrangement  looking  to  the 
protection  of  the  county  against  liability.  But  it  is  clear  that 
other  creditors  besides  those  with  whom  it  combined  had  an  in- 
terest in  the  disposition  of  the  assets  of  the  company,  and  that 
the  plan,  as  conceived  and  consummated,  was  wholly  inconsis- 
tent with  the  established  doctrines  of  equity.  Upon  recognized 
principles  of  public  policy  and  good  faith,  the  debt  which  the 
county  owed,  by  reason  of  its  subscription  and  the  bonds  given 
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therefor,  constituted,  with  other  property  of  the  company,  a 
trust  fund,  to  which  all  its  creditors  could  rightfully  look  for 
satisfaction  of  their  claims.  The  county  was  liable  for  the 
whole  ot  that  debt,  and  by  no  device  or  combination,  to  which 
particular  creditors  were  parties,  could  it  withdraw  its  bonds 
from  that  fund,  and  thereby  avoid  liability  to  the  general 
creditors  of  the  company. 

Had  the  county's  liability  to  the  company  rested  upon  its 
original  subscription,  the  present  case,  it  must  be  conceded, 
would  come  within  the  very  letter  of  our  decisions  in  the  cases 
just  cited.  That  the  subscription  was  paid  or  merged  in  bonds 
can  certainly  make  no  difference  in  the  application  of  the  prin- 
ciple upon  which  those  cases  were  determined.  The  bonds 
were  the  evidence  of  the  debt  created  by  the  original  subscrip- 
tion. The  company  had  become,  as  all  its  creditors  knew, 
wholly  unable  to  meet  its  engagements,  and  had  practically 
ceased  to  exist.  The  bonds  in  question  were  part  of  its  assets, 
in  which  all  the  creditors  had  an  interest.  The  county,  by  an 
arrangement  with  some  of  those  creditors,  attempted  to  lessen 
its  obligation  to  pay  what  it  had  stipulated  to  pay,  and  thereby 
defeat  the  rights  of  other  creditors,  who  had  as  much  claim 
upon  the  assets  of  the  company  as  those  with  whom  the  county 
contracted.  What  it  did  is  utterly  indefensible  under  any 
known  rules  of  equity. 

2.  But  it  is  contended  that  the  subscription  was  without  au- 
thority of  law,  and  that,  consequently,  the  county  is  not  liable 
thereon,  or  upon  the  bonds.  The  specific  ground  upon  which 
this  contention  rests  is  that  the  vote  of  the  people  in  1856  con- 
ferred no  legal  authority  to  make  the  subscription,  such  vote  hav- 
ing been  taken  under  an  order  of  the  county  court  submitting, 
as  a  single  proposition,  the  question  of  subscribing  $50,000 
to  the  capital  stock  of  three  separate  railroad  companies,  one 
of  which  was  the  Illinois  River  Railroad  Company;  that  a 
vote  upon  such  a  proposition,  submitted  in  that  form,  was  not 
one  upon  which  a  municipal  subscription  could  rest.  There 
are  two  sufficient  answers  to  this  suggestion.  One  is,  that  in  no 
one  of  the  three  cases  in  the  Supreme  Court  of  Illinois  involv- 
ing this  subscription  was  any  such  question  distinctly  raised  by 
the  county.    All  of  them  proceeded  manifestly  upon  the  undis- 
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puted  ground  that  the  county  court  had  ample  power  by  stat- 
ute to  make  the  subscription.  We  are  not  now  disposed  to 
inquire  whether  the  particular  mode  in  which  the  people  were 
invited  to  pass  upon  the  proposed  subscription  affected  the  sub- 
stance or  validity  of  the  subscription  when  made ;  or,  whether 
the  subscription  was  not  a  waiver  of  any  irregularity  in  that 
respect.  Until  this  suit  was  brought,  more  than  fifteen  years 
after  the  subscription  had  been  made,  the  county  never  disputed, 
in  any  direct  form,  the  legality  of  the  order  submitting  the 
question  of  subscription.  Another  answer  to  this  objection  is 
suggested  by  the  act  of  Jan.  29,  1857,  declaring  the  vote  to 
have  been  legally  taken,  and  requiring  a  subscription  and  the 
issuing  of  bonds  in  accordance  with  the  vote  of  the  people. 
That  act,  it  is  argued,  was  beyond  the  power  of  the  legislature 
to  pass,  in  that,  in  violation  of  section  9  of  article  5  of  the  Con- 
stitution of  1848,  as  construed  by  the  Supreme  Court  of  Illinois, 
it  imposed  upon  the  people  *of  the  county  a  debt  which  they 
had  never  legally  voted  to  incur;  that  the  vote  in  1856,  upon 
the  proposition  to  subscribe  stock  in  three  distinct  railroad  cor- 
porations, was  an  absolute  nullity,  which  could  not  be  consti- 
tutionally remedied  by  any  act  of  assembly,  or  otherwise  thun 
by  a  direct  vote  of  the  electors  upon  a  new  proposition  sub- 
mitted in  legal  form.  In  support  of  these  views  we  are  re- 
ferred to  numerous  decisions  of  the  State  court,  which  we  had 
occasion  heretofore  to  examine  in  other  cases.  We  deem  it 
unnecessary  to  consider  the  general  doctrine,  with  all  its  limi- 
tations and  qualifications,  of  the  power  of  the  legislature,  by 
retrospective  enactments,  to  cure  defects  or  omissions  which 
occurred  in  elections  relating  to  municipal  subscriptions.  It  is 
often  difficult  to  determine,  as  matter  of  local  constitutional 
law,  whether  the  defect  or  omission  in  a  particular  case  in- 
volves a  mere  irregularity  in  the  execution  of  a  statutory  power, 
or  is  vital  and  jurisdictional.  It  is  quite  sufficient  on  this 
point  to  say  that  the  Supreme  Court  of  the  State,  in  Thomas 
et  al.  v.  County  of  Morgan  (89  111.  496),  as  well  as  in  Morgan 
County  v.  Thomas  (76  id.  120),  recognized  the  act  of  the  29th 
of  January,  1857,  as  having  legalized  the  vote  of  the  county. 
Those  cases,  in  connection  with  Thomas  v.  County  of  Morgan 
(59  id.  479),  are  adjudications  under  which  certain  creditors  of 
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the  Illinois  River  Railroad  Company  have  received  payments 
of  their  claims  out  of  the  amount  due  from  the  county  upon 
the  bonds  issued  in  payment  of  its  subscription.  The  decrees 
in  those  cases  could  not  have  been  rendered  except  upon  the 
ground  that  the  subscription  was  not  invalid  by  reason  of  the 
particular  mode  in  which  the  question  of  county  aid  was  sub- 
mitted to  the  electors. 

8.  It  is  further  contended  that  the  bonds  were  deposited  with 
Elliott  &  Brown,  to  be  delivered  upon  the  condition,  to  which 
the  railroad  company  assented,  that  they  should  be  used  only 
for  the  payment  of  work  done  in  Morgan  County ;  and,  since 
no  such  work  was  done  by  that  company,  neither  the  latter  nor 
its  creditors  can  enforce  liability  upon  the  county. 

Undoubtedly  the  county  authorities,  at  the  outset,  expected 
that  the  bonds  would  be  applied  only  upon  such  work,  and 
there  is  no  reason  to  suppose  that  the  president  of  the  company 
intended  any  application  of  them  'inconsistent  with  the  paper 
which  he  executed  and  delivered  to  the  county  prior  to  their 
issue.  The  county  court  relied  upon  the  assurances  given  by 
that  officer,  and  made  an  order,  at  its  September  Term,  1857, 
that  the  bonds  be  delivered  to  the  company.  In  conformity 
with  that  order  the  bonds  were  deposited  with  Elliott  &  Brown, 
the  bankers  of  the  company,  and  were  held  by  them  subject  to 
its  order.  They  in  return  received,  for  the  county  and  by  its 
direction,  the  certificate  of  stock.  Subsequently,  and  after  the 
bonds  were  issued  and  delivered  to  Elliott  &  Brown,  the  county 
voted  as  a  stockholder  in  the  election  of  directors,  and  for  two 
years  paid  the  interest  on  its  bonds.  During  all  that  time  who 
owned  the  bonds?  We  have  already  seen  that  the  Supreme 
Court  of  the  State  adjudged,  and,  as  we  think,  rightly,  that  the 
subscription  was  absolute  and  unconditional,  and,  when  made, 
the  company  became  entitled  to  the  bonds,  and  the  county 
to  the  stock.  When  the  absolute  subscription  was  made,  the 
claim  for  its  payment  became,  as  was  held  by  that  court,  a  part 
of  the  assets  of  the  company,  upon  which  creditors  could  rely 
for  the  payment  of  their  debts.  While,  as  held  by  the  State 
court,  Thomas  might  bind  himself  to  treat  the  subscription  as 
conditional,  he  had  no  authority,  simply  as  president  of  the 
company,  u  to  consent  that  it  should  become  conditional."    The 


Oct.  1880.]        County  op  Morgan  v.  Allen.  513 

present  appellees,  by  their  purchase  of  its  mortgage  bonds 
(about  $900,000  of  them  purchased  in  April  or  May,  1862,  and 
the  remainder  in  1868),  became  creditors  of  the  company,  and 
nothing  is  disclosed  by  the  evidence  which  estops  them  from 
claiming,  as  against  the  county,  that  the  bonds  given  for  the 
county's  unconditional  subscription  constituted,  from,  at  least, 
the  time  of  their  issue  and  delivery  to  Elliott  &  Brown,  a  part 
of  the  assets  of  the  company,  to  which  the  latter's  creditors 
could  look.  Upon  this  very  point  the  Supreme  Court  of  the 
State  expressed  similar  views,  and  said  that  "where  a  party 
receives  property  from  another  in  discharge  of  precedent  lia- 
bility, and  the  party  delivering  the  property  has  no  legal  right 
to  prescribe  its  future  disposition  or  use,  as  in  the  present 
instance,  the  mere  fact  that  when  he  delivers  it  he  expects  and 
intends  that  it  shall  be  applied  to  a  particular  disposition  or 
use,  does  not  make  such  an  application  of  it  a  condition  prece- 
dent to  the  vesting  of  title." 

4.  The  objection  that  the  appellees  are  concluded  by  the 
decree  in  the  State  court,  under  which  the  county  obtained 
possession  of  its  bonds,  is  not  well  taken.  They  were  not  par- 
ties to  any  of  those  suits,  but  it  is  contended  that  they  are 
nevertheless  bound  by  the  adjudication  upon  the  claim  asserted 
therein  by  Studwell,  Hopkins,  and  Cobb,  in  their  capacity  as 
trustees  in  the  mortgage  deed,  that  they  were  entitled  to  the 
possession  of  the  bonds,  for  delivery  to  the  new  company  in 
completion  of  the  original  contract  with  the  county.  The 
Supreme  Court  of  the  State  was  of  opinion  that  the  mortgage 
deed  did  not,  by  its  terms,  include  these  bonds ;  that  the  Peoria, 
Pekin,  and  Jacksonville  Railroad  Company  was  not  a  reorgani- 
zation of  the  Illinois  River  Railroad  Company,  but  a  new 
and  totally  independent  organization ;  and,  therefore,  the  new 
company  acquired  no  claim  to  the  bonds  at  the  sale  under  the 
deed  of  trust.  76  111.  But  if  the  trustees,  after  obtaining 
the  decree  of  foreclosure  and  a  sale  of  the  mortgage  property 
for  the  benefit  of  the  bondholders,  were  under  a  duty,  or  by 
virtue  of  their  position  were  authorized  to  enforce,  for  the 
benefit  of  those  creditors,  the  collection  of  the  decree  against 
the  company  for  the  balance  of  the  mortgage  debt,  it  is  mani- 
fest that  they  did  not  assume,  in  the  suit  in  the  State  court,  to 
vol.  xiii  33 
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which  they  and  the  county  were  parties,  to  represent  the  bond- 
holders. In  the  suit  commenced  by  Elliott  &  Brown,  and 
reported  in  89  111.,  they  claimed  the  right  to  hold  the  bonds 
for  the  benefit  of  the  new  company,  and  not  for  the  bond- 
holders, whose  claims,  after  crediting  the  proceeds  of  the  fore- 
closure sale,  were  unsatisfied  to  the  extent  of  $1,061,292.56. 
Besides,  the  State  court  did  not,  in  that  case,  decide  that  Mor- 
gan County  was  discharged  altogether,  and  as  to  everybody, 
from  responsibility  upon  the  bonds,  because  of  the  failure  of 
the  old  company  to  construct  the  road  in  that  county.  In  the 
original  decree  it  directed  the  bonds  to  remain  in  the  custody 
of  Ayres  &  Co.  And  in  the  case  in  59  111.  the  court  held 
that  the  construction  of  the  road  by  the  new  company  was 
a  substantial  compliance  with  the  contract  between  the  old 
company  and  the  county.  There  was  no  adjudication,  in  the 
State  court,  against  the  claims  of  the  present  appellees.  On 
the  contrary,  the  grounds  upon  which  the  claims  of  Vail, 
Ladd,  Thomas,  Blair,  and  other  creditors  were  adjudged  by  the 
Supreme  Court  of  the  State  to  be  payable  out  of  these  bonds 
are  the  precise  grounds  upon  which  we  sustain  the  claims  of 
appellees  as  creditors  of  the  old  company. 

5.  In  reference  to  the  suit  which,  it  is  suggested,  was  insti- 
tuted by  Studwell,  Hopkins,  and  Cobb  in  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  Illinois,  it  is 
sufficient  to  say  that  the  present  transcript  contains  nothing 
upon  that  subject.  We  are  not  advised,  in  any  proper  form, 
of  the  nature  and  object  of  that  suit,  nor  who  were  parties  to 
it.  We  cannot,  therefore,  say  that  the  final  decree  in  that  case, 
if  any  was  rendered,  would  affect  the  rights  of  parties  in  this 
litigation. 

There  are  many  other  questions  which  counsel  have  dis- 
cussed, but  we  do  not  regard  them  as  material  in  determining 
the  essential  rights  of  the  parties.  We,  therefore,  refrain  from 
any  discussion  of  them.  The  decree  below  is  in  line  with  the 
adjudications  of  the  Supreme  Court  of  the  State,  and,  in  onr 
judgment,  is  right. 

While  upon  the  bench  Mr.  Justice  Swaynb  and  Mr.  Jus- 
tice Strong  participated  in  the  decision  of  this  case.  They 
concur  in  this  opinion ;  and  it  is  ordered  that  the  judgment  be 
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entered  as  of  the  date  when  this  cause  was  submitted  to  this 
court. 

Decree  affirmed. 

Mr.  Justice  Miller,  Mb.  Justice  Field,  and  Mb.  Jus- 
tice Bbadley  dissented. 

Kotb. — A  petition  was  filed  for  rehearing. 

Mr.  Justicb  Harlan  delivered  the  opinion  of  the  court 

We  do  not  perceive  that  the  petition  for  rehearing  in  behalf  of  the  county 
of  Morgan  contains  any  suggestion  which  was  not  pressed  upon  our  attention 
in  oral  argument,  as  well  as  in  the  printed  briefs  heretofore  filed.  All  that 
counsel  said  was  carefully  considered  by  us.  But  there  were  one  or  two  mat- 
ters, not  distinctly  covered  by  our  opinion,  to  which  we  may  properly  refer. 
A  rehearing  is  asked  to  the  end  that  a  complete  record  of  the  suit,  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of  Illinois,  of  StudweU, 
Hopkins,  and  Cobb,  Trustees,  v.  Morgan  County,  frc,  may  be  obtained  and  embodied 
in  the  transcript  of  the  present  case.  If  the  record  of  that  case  were  here,  it 
could  be  of  no  use  to  the  county.  The  decree  therein  is  not  pleaded  for  any 
purpose.  Further,  it  is  apparent,  as  well  from  the  printed  arguments  filed  in 
this  court,  for  and  against  the  county,  as  from  the  testimony  of  the  witnesses  who 
refer  to  the  case  in  the  Circuit  Court,  that  the  suit  of  Studwell,  frc.  v.  Morgan 
County,  fa.,  was  dismissed  by  the  complainants  therein,  and  that  there  was  no  adjudica- 
tion upon  the  merits.  The  decree  of  dismissal  in  that  suit,  therefore,  concluded 
none  of  the  parties  to  it,  even  were  it  conceded  that  the  trustees  had  authority, 
in  virtue  of  their  position,  to  represent  the  present  appellees  in  any  litigation 
with  Morgan  County  touching  its  liability  to  creditors  of  the  Illinois  River  Rail- 
road Company. 

We  did  not,  as  counsel  seem  to  suppose,  overlook  the  argument  based  upon 

the  subscription  made  by  the  city  of  Jacksonville.    That  subscription,  as  matter 

of  law,  was  wholly  disconnected  from  the  subscription  made  by  the  county,  and 

we  could  not  regard  the  former  as  payment,  in  whole  or  in  part,  of  the  latter, 

without  assuming  to  make  for  the  parties  a  contract  which  they  did  not  choose 

to  make  for  themselves.    If,  as  urged,  that  the  result  is  unfortunate  for  the 

county,  we  can  only  say,  what  cannot  be  too  often  repeated,  that  hard  cases 

cannot  be  permitted  to  make  bad  law. 

Petition  denied. 

Allen  t.  County  of  Morgan,  appeal  from  the  same  decree,  was  argued  by  the 
counsel  who  appeared  in  the  preceding  case.  Mb.  Justicb  Harlan  remarked, 
in  giving  the  opinion  of  the  court,  that  no  error  was  perceived  in  the  record 
to  the  substantial  prejudice  of  the  appellants.    The  decree  below  was  therefore 

Affirmed. 

Mb/ Justicb  Millbb,  Mb.  Justicb  Fibld,  and  Mb.  Justicb  Bbadlbt  dis- 
sented. 
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Water-works  Company  v.  Barret. 

1.  An  order  made  by  the  court  below,  pursuant  to  the  consent  of  parties,  ■ 

binding  upon  them  here. 

2.  A  company  who,  under  a  contract  with  a  city,  was  constructing  water-worki, 

executed  a  mortgage  on  them,  to  secure  certain  bonds  and  the  conpom 
thereto  attached,  which  stipulates  that  if  the  company  shall  fail,  for  the 
space  of  ninety  days,  to  pay  the  coupons  when  they  shall  become  due,  pro- 
Tided  such  failure  is  not  caused  by  the  city  under  the  contract,  all  of  the 
bonds  shall  become  due,  and  the  lien  of  the  mortgage  may  be  enforced  for 
the  whole  debt.  Coupons  remained  due  and  unpaid  for  the  specified  period 
Held,  that  the  bill  need  not  negative  the  failure  of  the  city,  but  that  such 
failure,  if  it  existed,  must  be  set  up  as  matter  of  defence. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Augustus  H.  Garland  for  the  appellant. 
Mr.  U.  M.  Rose,  contra. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

The  Little  Rock  Water-works  Company,  a  corporation 
under  the  laws  of  the  State  of  Arkansas,  undertook  to  construct 
a  system  of  water-works  for  the  use  of  the  city  of  Little  Rock 
and  the  citizens  of  that  city,  under  an  ordinance  passed  by  the 
city  authorities. 

In  order  to  raise  the  money  necessary  to  do  this  work  the 
company  issued  its  bonds  to  the  amount  of  $80,000,  the  pay- 
ment of  which  was  secured  by  a  mortgage  on  its  entire  works 
and  property  to  Barret  and  Alexander,  as  trustees,  who,  on 
failure  of  payment  of  the  semi-annual  interest  coupons,  brought 
in  the  State  court  this  foreclosure  suit.  In  its  progress  it  was 
removed  into  the  Circuit  Court  of  the  United  States,  where  a 
receiver  was  appointed  to  take  charge  of  the  property  pending 
the  litigation.  The  court  rendered  a  final  decree  ordering  a 
sale  to  satisfy  the  full  amount  of  the  bonds  and  coupons  se- 
cured by  the  mortgage.  This  appeal  was  taken  by  the  com- 
pany. 

Two  errors  are  assigned: — 

1.  The  appointment  of  a  receiver. 
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2.  The  rendering  of  a  decree  for  the  amount  of  the  bonds 
which  by  their  terms  are  not  yet  due. 

As  regards  the  first  assignment  of  error,  it  is  sufficient  to  say 
that  the  record  shows  that  the  appointment  of  receiver  was 
made  by  consent  of  parties,  the  attorneys  of  appellant  being  in 
court  at  the  time.  However  other  parties  may  complain  of  this 
act,  and  there  were  other  parties,  none  of  whom  have  appealed, 
the  present  appellants  are  bound  by  their  consent  in  this  court 
as  well  as  in  the  court  below,  and  cannot  be  heard  to  object  to 
what  they  then  agreed  to. 

As  to  the  second  error  assigned,  the  counsel  for  appellant 
says,  "The  court  will  search  in  vain  through  the  bill,  two 
amended  bills,  and  supplemental  bill,  to  find  any  reason  why 
the  appellees  should  have  a  decree  for  the  payment  of  bonds 
which  will  not  be  due  for  many  years."  Yet  in  the  very  body 
of  the  original  bill  is  a  long  extract  from  the  deed  of  trust  on 
which  the  suit  is  founded,  a  part  of  which  is  in  this  language : 
41  It  is  further  agreed  that  in  the  event  said  party  of  the  first 
part  (the  water-works  company)  shall  fail  for  the  space  of 
ninety  days  to  pay  the  semi-annual  interest  due  on  said  bonds 
as  and  when  the  same  may  become  due,  or  any  of  said  annual 
instalments  of  the  sinking-fund  as  and  when  the  same  may 
become  due,  provided  that  such  failure  is  not  caused  by  the 
said  city  of  Little  Rock  under  the  contract  aforesaid,  after 
presentation  and  demand  of  the  payment  of  said  coupons,  or 
after  the  demand  of  any  instalment  of  said  sinking-fund,  then 
and  in  that  event  all  of  said  bonds  shall  become  due  and  paya- 
ble, and  the  lien  hereby  created  may  be  enforced  for  the  whole 
debt."  The  bill  shows  that  one  set  of  coupons  was  due  and 
unpaid  over  ninety  days  when  this  suit  was  begun,  that  others 
fell  due  during  the  litigation,  and  that  the  company  was  insol- 
vent and  the  works  going  to  ruin.  A  copy  of  the  deed  of  trust 
is  made  a  part  of  the  bill  by  reference  and  is  attached  to  it  as 
an  exhibit. 

It  is  said,  however,  that  it  does  not  appear  by  any  allegation 
of  the  bill  that  the  failure  to  pay  was  not  by  reason  of  the  fault 
of  the  city  of  Little  Rock  mentioned  in  the  mortgage.  It  seems 
probable  that  the  fault  of  the  city,  which  might  mitigate  the 
failure  of  the  company  to  pay  its  interest,  so  far  as  to  prevent 


#f7" 


618  Green  v.  Fisk.  [Sap.  Gt. 

the  whole  sum  falling  due  for  that  failure,  had  reference  to  the 
money  which  the  city  had  agreed  to  pay  for  the  use  of  water 
in  the  public  buildings  and  certain  hydrants  which  were  to  be 
for  public  use. 

If  there  was  any  such  fault  in  the  city  it  was  matter  of  de- 
fence to  be  made  out  by  the  defendant,  for  the  innocent  pur- 
chaser of  the  bonds  could  not  be  supposed  to  know  whether  the 
city  had  paid  as  it  should  or  not.  No  such  case  is  made  by 
the  appellant.  On  the  contrary,  it  appears  that  the  appellant 
did  not  construct  the  works,  but  let  out  the  job  to  Dennis  Long 
and  Samuel  A.  Miller ;  that  by  reason  of  their  failure  to  do  the 
work  according  to  the  contract  of  the  company  with  the  city, 
the  latter  refused  to  accept  it,  and  the  company  sued  Long  and 
Miller  for  that  cause  and  attached  the  work  they  had  con- 
structed, which  suit  was  pending  when  the  foreclosure  suit 
began,  the  record  of  the  former  being  made  a  part  of  the  latter. 
It  was  obviously  the  fault  of  the  appellant  and  not  the  city 
which  caused  the  default  in  paying  the  coupons. 

These  are  all  the  errors  assigned,  and  they  are  not  sustained 

by  the  record. 

Decree  affinncd. 
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1108  RiSJ  Upon  a  petition  filed  by  A.,  alleging  that  he  was  the  owner  of  an  undivided  half 

L-td  4S5|  of  certain  real  estate  which  was  not  susceptible  of  a  division,  and  praying 

~.  33e'  for  a  partition  thereof  by  sale,  the  court  below  decreed  that  he  was  enti- 

ty 495  tied  to  one-half  of  the  property,  and  referred  the  case  to  a  master,  "to 

■J*0  w  proceed  to  a  partition  according  to  law,  under  the  direction  of  the  court" 

Held,  that  this  is  not  a  final  decree,  and  that  an  appeal  does  not  lie  there- 
from. 

i 

Motion  to  dismiss  an  appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Louisiana. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Thomas  J.  Durant  and  Mr.  Charles  W.  Hornor  in  support 
of  the  motion. 

Mr.  Thomas  J".  Semmes,  contra. 


J 


Oct  1880.]  Green  v.  Fisk.  519 

Mb.  Chief  Justice  Watte  delivered  the  opinion  of  the 
court. 

This  was  a  suit  begun  by  Mrs.  Fisk,  the  appellee,  in  a  State 
court  of  Louisiana,  to  obtain  a  partition  of  real  property.  She 
alleged  that  she  was  the  owner  of  one-half  the  property ;  that 
she  was  not  willing  to  continue  her  joint  ownership,  and  that  a 
partition  by  sale  was  necessary,  as  a  division  could  not  be  made 
in  kind.  The  prayer  of  her  petition  was  in  accordance  with 
these  allegations. 

Green,  the  defendant  below,  being  a  citizen  of  California, 
removed  the  case  to  the  Circuit  Court  of  the  United  States  for 
the  District  of  Louisiana.  In  that  court,  on  the  81st  of  March, 
1879,  Mrs.  Fisk  was  decreed  to  be  the  owner  of  one-half  the 
property,  and  the  case  was  referred  to  "J.  W.  Gurley,  Esq., 
master,  to  proceed  to  a  partition  according  to  law,  under  the 
direction  of  the  court."  From  that  decree  an  appeal  was  taken 
by  the  defendant,  which  Mrs.  Fisk  now  moves  to  dismiss, 
because  the  decree  appealed  from  is  not  the  final  decree  in  the 
cause. 

We  think  the  motion  must  be  granted.  In  the  Circuit  Court 
the  suit  was  one  in  equity  for  partition.  Although  no  formal 
order  was  entered  assigning  it  to  the  equity  side  of  the  court, 
that  was  clearly  its  proper  place,  and  it  was  so  treated  by  the 
parties  and  the  court. 

In  partition  causes,  courts  of  equity  first  ascertain  the  rights 
of  the  several  persons  interested,  and  then  make  a  division  of 
the  property.  After  the  division  has  been  made,  and  confirmed 
by  the  court,  the  partition,  if  in  kind,  is  completed  by  mutual 
conveyances  of  the  allotments  to  the  several  parties.  Mitford, 
Eq.  PL  (4th  ed.  by  Jeremy),  120;  1  Story,  Eq.,  sect.  650; 
2  Daniell,  Ch.  Pr.  (4th  Am.  ed.)  1151. 

A  decree  cannot  be  said  to  be  final  until  the  court  has  com- 
pleted its  adjudication  of  the  cause.  Here  the  several  interests 
of  the  parties  in  the  land  have  been  ascertained  and  deter- 
mined, but  this  is  merely  preparatory  to  the  final  relief  which 
is  sought;  that  is  to  say,  a  setting  off  to  the  complainant  in 
severalty  her  share  of  the  property  in  money  or  in  kind.  This 
can  only  be  done  by  a  further  decree  of  the  court.  Ordinarily, 
in  chancery,  commissioners  are  appointed  to  make  the  necessary 
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examination  and  inquiries  and  report  a  partition.  Upon  the 
coming  in  of  the  report  the  court  acts  again.  If  the  commis- 
sioners make  a  division  the  court  must  decide  whether  it  shall 
be  confirmed  before  the  partition,  which  is  the  primary  object 
of  the  suit,  is  complete*  If  they  report  that  a  division  cannot 
be  made  and  recommend  a  sale,  the  court  must  pass  on  this 
view  of  the  case  before  the  adjudication  between  the  parties 
can  be  said  to  be  ended. 

In  this  case  a  partition  by  sale  was  asked  for,  because  the 
property  was  not  susceptible  of  division  in  kind.  That  the 
court  has  not  ordered,  and  the  reference  to  the  master  was 
undoubtedly  to  ascertain,  among  other  things,  whether  such  a 
proceeding  was  in  fact  necessary  in  order  to  divide  the  property. 
The  master  was  in  everything  to  proceed  under  the  direction 
of  the  court.  He  had  no  fixed  duty  to  perform.  He  was  the 
mere  assistant  of  the  court,  not  in  executing  its  process,  but  in 
completing  its  adjudication  of  the  partition  which  was  asked. 
There  are  still  questions,  in  which  the  parties  have  each  a  direct 
interest,  and  they  must  be  determined  judicially  before  the 
relief  has  been  granted  which  the  suit  calls  for. 

In  foreclosure  suits  it  has  been  held  that  a  decree  which 
settles  all  the  rights  of  the  parties  and  leaves  nothing  to  be  done 
but  to  make  a  sale  and  pay  over  the  proceeds  is  final  for  the 
purposes  of  an  appeal.  The  reason  is  that  in  such  a  case  the 
sale  is  the  execution  of  the  decree  of  the  court,  and  simply 
enforces  the  rights  of  the  parties  as  finally  adjudicated.  Here, 
however,  such  is  not  the  case,  because  still  the  court  must  act 
judicially  in  making  the  partition  it  has  ordered.  What  remains 
to  be  done  is  not  ministerial  but  judicial.  The  law  has  pre- 
scribed no  fixed  rules  by  which  the  officers  of  the  court  are  to 
be  governed  in  the  performance  of  the  duty  assigned  to  them. 
The  court  is  still  to  exercise  its  judicial  discretion  in  directing 
the  movements  and  approving  the  acts  of  its  assistants,  until  it 
has  finally  settled  and  determined  on  the  details  of  the  parti- 
tion, if  made  in  kind,  or  directed  a  sale  by  the  ministerial 
officers  and  prescribed  the  rules  for  a  division  of  the  proceeds. 

Appeal  dismmed. 
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Louisiana  v.  New  Orleans. 

A  cause,  not  presenting  questions  entitling  it  to  precedence,  will  not,  over  the 
objection  of  a  party  thereto,  be  advanced  in  order  that  it  may  be  heard  with 
another  case  standing  before  it  on  the  docket. 

Ebrob  to  the  Supreme  Court  of  the  State  of  Louisiana. 
Motion  to  advance. 

Mr.  John  A.  Campbell  and  Mr.  Edward  Bermudez  in  support 
of  the  motion. 
Mr.  Benjamin  F.  Jonas  and  Mr.  Henry  0.  Miller,  contra. 

Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

We  decided  at  the  last  term  that  this  case  did  not  present 
questions  which  entitled  it  to  a  hearing  in  advance  of  others 
standing  before  it  on  the  docket.  It  is  now  suggested  that 
United  States  v.  New  Orleans  involves  the  consideration  of  the 
same  questions  and  the  construction  of  the  same  statute,  and 
we  are  asked  to  advance  this  case  to  be  heard  with  that.  To 
this  the  defendant  in  error  objects.  When  a  case  is  advanced 
to  be  heard  with  another  which  has  precedence  on  the  docket, 
the  rule  is  to  require  the  two  to  be  argued  as  one.  This  rule 
is  never  departed  from  except  under  very  peculiar  circum- 
stances. As  we  cannot  compel  a  party  against  his  will  to 
argue  his  case  with  another,  we  have  always  heretofore  denied 
motions  of  that  kind  when  they  are  resisted.  There  are  no 
such  special  circumstances  in  this  case  as  to  make  it  proper 
that  it  be  advanced  and  heard  separately  from  the  other.  The 
motion  to  advance  will,  therefore,  be  overruled,  but  counsel  may 
submit  printed  arguments  in  the  other  case  on  the  questions 
presented  in  that  which  are  common  to  the  two,  provided 
twenty  copies  of  such  arguments  are  filed  with  the  clerk  at 
least  six  days  before  that  case  comes  up  for  hearing. 

Motion  overruled. 
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Dennison  v.  Alexander. 

A  Judgment  or  a  decree  of  the  Supreme  Court  of  the  District  of  Columbia 
cannot  be  re-examined  here,  unless  the  matter  in  dispute,  exclusive  of  costs, 
exceeds  the  Yalue  of  $2,600. 

Appeal  from  the  Supreme  Court  of  the  District  of  Co- 
lumbia. 

Alexander,  on  the  fifth  day  of  January,  1875,  filed  his  bill  in 
the  court  below  against  Dennison  and  others,  commissioners  of 
the  District  of  Columbia,  and  the  First  National  Bank,  to  re- 
strain the  sale  of  real  estate  in  the  city  of  Washington  which 
the  commissioners  had  advertised  to  satisfy  the  amount  due  for 
improvements  made  by  the  board  of  public  works.  The  cer- 
tificate of  indebtedness  issued  by  that  board  and  transferred 
to  the  bank,  was  for  less  than  $400  and  more  than  $100.  A 
perpetual  injunction  was  awarded  and  an  appeal  allowed  by  a 
justice  of  this  court. 

Mr.  Albert  Q-.  Riddle  for  the  appellant. 
Mr.  Joseph  J.  Stewart  for  the  appellee. 

Mb.  Chief  Justice  Waits  delivered  the  opinion  of  the 
court. 

We  think  this  case  is  governed  by  Railroad  Company  v. 
Grant,  98  U.  S.  898.  In  that  case  we  held  that  the  act  of 
Feb.  25, 1879,  c.  99,  sects.  4,  5  (20  Stat.  820),  took  away  our 
right  to  hear  and  determine  cases  from  the  Supreme  Court  of 
the  District  of  Columbia  where  the  matter  in  dispute  did  not 
exceed  $2,500,  and  that  it  operated  on  pending  cases  which  had 
been  brought  here  under  the  provisions  of  sect.  847  of  the  Re* 
vised  Statutes  relating  to  the  District.  This  case  came  here 
under  sect.  848,  which  provided  for  the  allowance  of  appeals  and 
writs  of  error  by  the  justices  of  this  court  under  certain  circum- 
stances, when  the  matter  in  dispute  was  less  than  $1,000,  the 
then  general  jurisdictional  amount,  but  exceeded  $100.  There 
is  no  reservation  in  the  repealing  act  as  to  this  class  of  pending 
cases  any  more  than  the  other.     Both  sections  have  reference 
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to  the  same  general  subject-matter,  that  is  to  say,  our  review 
of  the  judgments  and  decrees  of  the  Supreme  Court  of  the  Dis- 
trict in  cases  where  jurisdiction  has  been  made  to  depend  on 
the  value  of  the  matter  in  dispute.  Under  the  act  of  1879  we 
can  no  longer  hear  any  of  that  class  of  cases,  unless  the  amount 
exceeds  $2,500. 

Appeal  dismissed,  each  party  to  pay  his  own  costs. 


County  op  Tipton  v.  Locomotive  Works. 

].  A  general  statute  of  Tennessee  required  the  county  courts,  when  thereunto  au- 
thorized by  a  popular  rote  at  an  election  held  for  the  purpose,  to  subscribe 
for  stock  in  a  railroad  company.  A  special  statute  was  subsequently 
passed,  which,  without  requiring  the  submission  of  the  question  of  sub- 
scription to  a  popular  vote,  conferred  power  on  the  county  courts  of  the 
counties  on  the  line  of  a  particular  railroad  to  make,  and  on  the  company 
to  receive,  a  subscription  for  its  stock.  Held,  that  the  special  statute  is  not 
in  violation  of  the  provisions  of  sect  8,  art.  1,  or  of  sect.  7,  art  11,  of  the 
Constitution  of  Tennessee  of  1834,  infra,  p.  525. 

8.  A  county,  having  lawful  authority,  issued  its  bonds  in  payment  of  its  sub- 
scription to  a  railroad  company.  Between  the  latter  and  another  company 
a  consolidation  was  about  to  take  place,  upon  condition  that  the  county 
court  would,  on  an  extension  of  time  being  granted,  levy  and  collect  a  tax 
sufficient  to  pay  the  amount  due  on  the  bonds.  The  county  court  accepted 
the  proposition,  and  gave  the  requisite  assurance.  The  consolidation  there- 
upon took  place.  Held,  that  the  county  was  estopped  from  denying  the 
validity  of  the  bonds  in  the  hands  of  a  bona  fide  holder,  to  whom  they  were 
transferred  for  value  by  the  consolidated  company. 

Ebrob  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Tennessee. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  George  Qantt  for  the  plaintiff  in  error. 
Mr.  William  Y.  C.  Humes,  Mr.  Henry   T.  Ellett,  and  Mr. 
Stanley  Matthews  for  the  defendant  in  error. 

Mb.  Justice  Harlan  delivered  the  opinion  of  the  court. 
This  is  a  writ  of  error  from  a  judgment  in  favor  of  the 
Rogers  Locomotive  and  Machine  Works  against  the  county  of 
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Tipton,  in  the  State  of  Tennessee,  for  the  principal  and  interest 
of  fifty  bonds  of  $500  each,  dated  Jan.  1, 1869,  and  payable  on 
the  first  day  of  January,  1878,  to  the  Mississippi  River  Bail- 
road  Company  or  bearer,  with  interest  from  date  at  the  rate  of 
six  per  cent  per  annum. 

Each  bond,  signed .  by  the  chairman  of  the  Tipton  County 
court,  and  countersigned  by  its  clerk,  recites  that  it  is  "  issued 
under  and  by  virtue  of  sect.  6  of  an  act  of  the  legislature  of  the 
State  of  Tennessee,  passed  Feb.  25,  1867,  amended  on  the 
twelfth  day  of  February,  1869 ; "  also,  that  "  a  special  tax  is 
levied,  by  authority  of  law,  upon  all  the  taxable  property  in  the 
county  of  Tipton,  to  meet  the  principal  and  interest  of  these 
bonds,  collectible  in  equal  instalments,  running  through  five 
years,  as  the  bonds  themselves  mature;"  and  further,  that  "this 
is  one  of  four  hundred  bonds,  all  of  the  same  denomination  and 
rate  of  interest,  issued  by  Tipton  County  in  payment  of  a  sub- 
scription of  $200,000  to  the  Mississippi  River  Railroad  Com- 
pany, made  by  the  county  court  of  said  county,  under  the 
authority  of  the  acts  above  recited, — these  bonds,  transferable 
by  delivery  and  redeemable  in  five  years  at  the  rate  of  $40,000 
a  year,  commencing  Jan.  1,  1870." 

When  the  foregoing  acts  were  passed  there  was  in  force  a 
general  statute,  under  the  provisions  of  which  counties,  incor- 
porated cities,  and  towns  could  subscribe  stock  in  railroads, 
upon  certain  terms  and  conditions,  one  of  which  was  the  previ- 
ous approval  of  the  legal  voters  of  such  county,  city,  or  town, 
at  an  election  called  and  held  for  the  ascertainment  of  their 
will.  These  special  acts,  in  connection  with  the  act  of  Nov.  5, 
1867,  for  the  benefit  of  the  Mississippi  River  Railroad  Com- 
pany, authorized  the  county  courts  of  counties  on  the  line  of 
that  company' 9  road  (among  which  was  the  county  of  Tipton) 
to  subscribe  to  its  capital  stock,  without  requiring  a  submission 
of  the  question  of  subscription  to  a  popular  vote,  —  the  majority 
of  the  justices  in  commission  being  present,  and  a  majority  of 
those  present  concurring. 

The  validity  of  those  acts  is  questioned  here,  as  it  was  in  the 
court  below,  upon  the  ground  that  they  are  unconstitutional, 
and,  therefore,  gave  no  authority  to  make  the  subscription,  or 
issue  bonds  in  payment  thereof. 
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The  provisions  of  the  Constitution  of  Tennessee  (that  of 
1834),  to  which,  it  is  supposed,  they  are  repugnant,  are  sect.  8 
of  art.  1,  and  sect.  7  of  art.  11 ;  the  first  of  which  declares  that 
"  no  freeman  shall  be  taken,  or  imprisoned,  or  disseised  of  his 
freehold,  liberties,  or  privileges,  or  outlawed,  or  exiled,  or  in 
any  manner  destroyed,  or  deprived  of  his  life  or  property,  ex- 
cept by  the  judgment  of  his  peers,  or  the  law  of  the  land;" 
and  the  last  of  which  provides  that  "  the  legislature  shall  have 
no  power  to  suspend  any  general  law  for  the  benefit  of  any 
particular  individual ;  nor  to  pass  any  law  for  the  benefit  of 
individuals,  inconsistent  with  the  general  law  of  the  land ;  nor 
to  pass  any  law  granting  to  any  individual,  or  individuals, 
rights,  privileges,  immunities,  or  exemptions,  other  than  such 
as  may  be,  by  the  same  law,  extended  to  any  member  of  the 
community  who  may  be  able  to  bring  himself  within  the  pro- 
visions of  such  law:  Provided,  always,  the  legislature  shall 
have  power  to  grant  such  charters  of  incorporation  as  may  be 
deemed  expedient  for  the  public  good." 

It  is  contended  that  these  special  actB  are  in  violation  of 
sect.  7,  art.  11,  of  the  State  Constitution  in  that  they  authorized 
a  limited  number  of  counties  to  subscribe  to  the  capital  stock 
of  a  particular  railroad  corporation,  and  also  because  they  dis- 
pensed with  the  previous  sanction  of  a  popular  vote,  as  required 
by  the  general  statute  regulating  railroad  subscriptions  by 
counties,  incorporated  cities,  and  towns;  and,  further,  that 
being  partial  and  special  laws,  inconsistent  with  the  general 
law  upon  the  subject  of  municipal  subscriptions,  they  do  not 
constitute  "  the  law  of  the  land,"  within  the  meaning  of  sect.  8, 
art.  1,  of  that  Constitution.  The  argument  in  behalf  of  the 
plaintiff  in  error  is,  that  the  power,  reserved  to  the  legislature 
in  the  proviso  to  sect.  7  of  art.  11,  "to  grant  such  charters  of 
incorporation  as  may  be  deemed  expedient  for  the  public  good," 
is  limited,  in  its  exercise,  by  the  prohibitions  contained  in  the 
body  of  the  same  section ;  and  that  a  charter  conferring  upon 
a  particular  railroad  company,  or  upon  particular  municipal 
corporations,  special  privileges  and  immunities,  not  given  by 
the  general  law,  was  inconsistent  with  those  prohibitions,  and, 
besides,  was  not  a  "  law  of  the  land "  within  the  meaning  of 
fleet.  8  of  art.  1. 
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These  propositions  have  received  at  our  hands  that  considera- 
tion which  their  importance  confessedly  demands ;  and  if  we 
err  in  the  conclusions  reached,  it  will  not  be  the  fault  of  able 
counsel,  who,  both  in  oral  and  printed  arguments,  have  pressed 
upon  our  attention  every  suggestion  which  seems  to  have  any 
bearing  upon  the  question  presented  for  determination. 

The  earnestness  with  which  they  have  asserted  their  positions 
to  be  sustained  by  adjudications  of  the  Supreme  Court  of  tbe 
State  has  made  it  necessary  for  us  to  examine,  with  great  care, 
a  very  large  number  of  the  reported  decisions  of  that  learned 
tribunal*  If,  when  the  acts  in  question  were  passed,  the  Gen- 
eral Assembly  was  without  power,  under  the  Constitution,  as 
interpreted  by  the  highest  court  of  Tennessee,  to  enact  a  special 
law  authorizing  a  designated  number  of  counties,  without  a  pre- 
vious vote  of  the  people,  to  make  subscriptions  of  stock  to  a 
particular  railroad  running  through  such  counties,  our  duty  is 
to  accept  that  construction  of  the  fundamental  law  of  the  State. 
But  if  there  was  no  such  contemporaneous  or  fixed  construction, 
this  court,  as  was  the  court  of  original  jurisdiction,  is  under  a 
duty  imposed  by  the  Constitution  of  the  United  States,  from 
the  performance  of  which  it  is  not  at  liberty  to  shrink,  to  de- 
termine, for  itself,  what  were  the  legal  rights  of  parties  at  the 
time  the  bonds  in  suit  were  issued. 

It  would  extend  this  opinion  to  an  improper  length  should 
we  extract  from  the  numerous  decisions  of  the  State  court, 
cited  by  counsel,  so  much  of  their  language  as  seems  pertinent 
to  the  questions  before  us.  We  must,  therefore,  content  our- 
selves with  stating  only  the  general  doctrines  to  be  deduced 
from  the  adjudged  cases,  some  of  which  are  cited  in  a  note  to 
this  opinion.1 

Prior  to  the  case  of  Wallace  v.  Tipton  County  (to  which  we 

*  Budd  v.  The  State,  8  Ham.  488 ;  Vanzant  y.  WaddeJ,  2  Yerg.  200 ;  State  Beak 
y.  Cooper,  id.  690 ;  Tate  v.  BeU,  4  id.  202 ;  Officer  y.  Young,  6  id.  820;  Fisher  i. 
DaJbbs,  6  id.  110 ;  Jones  v.  Perry,  10  id.  69,  78 ;  Marr  v.  Enloe,  1  id.  462 ;  Sheppafd 
y.  Johnson,  2  Hum.  286;  Hcaen  y.  Union  Bank  of  Tennessee,  1  Sneed,  115, 118; 
Nichol  y.  Mayor,  £*.,  9  Hum.  262 ;  City  of  Memphis  r.  The  Memphis  Water  Csn 
6  Heisk.  496 ;  Memphis  City  Railroad  Co.  y.  Mayor  f  Aldermen  of  Memphis,  4  Cold. 
406;  L.  fr  N.  Railroad  Co.  y.  County  Court  of  Davidson,  1  Sneed,  638;  McCeHk 
y.  Mayor,  frc.,  3  Head,  817.  See  alto  numerous  cases  cited  in  the  head-notes  of  tbe 
foregoing  cases  as  they  appear  in  Chancellor  Cooper's  Tennessee  Reports. 
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if  ill  hereafter  refer  more  particularly),  the  following  rules  or 
principles  seem  to  have  been  established  by  repeated  adjudica- 
tions in  the  Supreme  Court  of  the  State,  viz. :  — 

That  a  law,  which  did  not  alike  embrace  and  equally  affect 
all  persons  in  general,  or  all  persons  who  exist,  or  may  come 
into  the  like  state  and  circumstances,  was  a  partial  and  special 
law,  and,  therefore,  not  "  the  law  of  the  land,"  within  the  mean- 
ing of  the  Constitution  of  1796,  from  which  was  taken  sect. 
8  of  art.  1  of  the  Constitution  of  1834 ; 

That  sect.  7  of  art.  11,  prohibiting  the  suspension  of  a  gen- 
eral law  for  the  benefit  of  any  particular  individual,  or  the 
passage  of  any  law  for  the  benefit  of  individuals,  inconsistent 
with  the  general  laws  of  the  land,  or  the  passage  of  any  law 
granting  to  any  individual  or  individuals,  rights,  privileges, 
immunities,  or  exceptions,  other  than  such  as  may  by  the  same 
law  be  extended  to  any  member  of  the  community  who  may  be 
able  to  bring  himself  within  the  provisions  of  such  law,  is  a 
statement,  in  condensed  form,  of  the  construction  which  the 
Supreme  Court  of  the  State  had  in  several  decisions  placed 
upon  the  phrase,  "  the  law  of  the  land,1'  as  used  in  both  the 
Constitutions  of  1796  and  of  1884; 

That,  nevertheless,  the  authority  of  the  legislature  to  create 
corporations  with  special  rights  and  privileges,  existed  as  an 
incident  of  sovereignty ;  that  a  law  creating  a  corporation  and 
granting  a  franchise  was  more  in  the  nature  of  a  contract  than 
a  "law  of  the  land,"  in  the  sense  of  the  Constitution ;  and,  upon 
that  ground,  the  right  given  to  a  bank  by  its  charter,  granted 
in  1882,  to  take  a  greater  rate  of  interest  than  was  allowed  by 
a  general  statute  to  individual  citizens,  was  held  not  to  be  ob- 
noxious to  the  Constitution  upon  the  ground  that  it  was  not  a 
general  law,  or  "  the  law  of  the  land  ;  " 

That  the  proviso  in  sect.  7  of  art.  11  of  the  Constitution  of 
1834  was  inserted  "  for  the  purpose  of  enabling  the  legislature 
thereby  to  grant  exclusive  privileges,  which,  but  for  the  pro- 
viso, would  be  prohibited  by  the  body  of  the  section ; "  that 
the  power  to  create  corporations  was  not  curtailed  or  restricted 
by  the  general  prohibitions  in  that  section,  but  only  by  the 
positive  provisions  to  be  found  in  other  parts  of  the  Constitu- 
tion; 
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That  prior  to  the  adoption  of  the  Constitution  of  1834  the 
Supreme  Court  of  the  State  suggested  doubts  as  to  whether 
the  taxing  power,  being  legislative  in  its  nature,  could  be  cod- 
stitutionally  conferred  upon  the  subordinate  municipal  corpora- 
tions or  civil  divisions  of  the  State ;  and,  that  for  the  purpose 
of  removing  those  doubts,  the  convention  which  framed  that 
Constitution  incorporated  into  it  sect.  29  of  art.  2,  which  de- 
clares that  "  the  General  Assembly  shall  have  power  to  au- 
thorize the  several  counties  and  incorporated  towns  in  the 
State  to  impose  taxes  for  county  and  corporation  purposes, 
respectively,  in  such  manner  as  shall  be  prescribed  by  law; 
and  all  property  shall  be  taxed  according  to  its  value,  upon  the 
principles  established  in  regard  to  State  taxation  ; " 

That  the  construction  of  a  railroad  to  or  through  a  county 
or  incorporated  town  is,  in  the  one  case,  a  county,  and  in  the 
other  a  corporate  purpose,  for  which  the  legislature  may  invest 
such  county  or  town  respectively  with  the  power  to  impose 
taxes; 

That  under  sect.  29  of  art.  2  the  legislature  could,  by  special 
act,  confer  upon  the  mayor  and  aldermen  of  an  incorporated 
town,  directly  and  exclusively  (and,  consequently,  upon  the 
county  court  of  a  county),  the  power  to  subscribe  railroad 
stock,  without  first,  or  at  all,  submitting  the  question  of  sub- 
scription to  a  vote  of  the  inhabitants  of  such  town. 

Such  were,  beyond  question,  as  we  think,  the  established 
principles  of  the  Constitution  as  announced  by  the  highest  ju- 
dicial tribunal  of  the  State,  up  to  the  decision  in  Wallace  v. 
Tipton  County,  to  which  reference  has  already  been  made. 
These  doctrines,  it  must  be  conceded,  would  sustain  the  stat- 
utes of  1867  and  1869  against  the  objections  urged.  But  it  is 
contended  that  the  decision  in  that  case  is  a  direct  authority 
against  the  constitutionality  of  those  acts,  and  should  control 
our  judgment. 

That  case  deserves  special  examination.  It  was  a  suit  com- 
menced in  1873,  in  an  inferior  State  court  of  Tennessee,  by 
certain  taxpayers  of  Tipton  County  against  the  county  court 
of  that  county,  the  Paducah  and  Memphis  Railroad  Company 
(a  corporation  lawfully  created  by  the  consolidation,  in  1872, 
of  the  Mississippi  River  Railroad  Company,  with  the  Paducah 
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and  Gulf  Railroad  Company,  a  Kentucky  corporation),  and  the 
local  collectors  of  Tipton  County  engaged  in  the  collection  of 
taxes  which  had  been  levied  to  meet  the  bonds  constituting  the 
issue  of  $200,000  to  the  Mississippi  River  Railroad  Company, 
under  the  aforesaid  acts  of  1867  and  1869.  The  object  of  that 
suit  was  to  enjoin  the  collection  of  such  taxes,  upon  the  ground 
that  those  acts  were  unconstitutional  and  void.  In  May,  1874, 
certain  citizens  of  other  States,  holders  of  a  portion  of  the  Tip- 
ton County  bonds,  were,  upon  their  own  application,  made  par- 
ties defendant  in  that  suit.  They  thereupon  filed  a  petition 
for  its  removal  to  the  Circuit  Court  of  the  United  States,  and, 
as  to  them,  the  opinion  of  the  court  states,  the  suit  was  re- 
moved. The  railroad  company,  by  an  amended  answer,  dis- 
claimed all  interest  in  the  suit,  and  informed  the  court  that  it 
neither  held  nor  owned  any  of  the  bonds,  but  that  they  were 
held  and  owned  by  others  who  had  paid  value  therefor.  Thence- 
forward it  was  a  suit,  practically  if  not  exclusively,  between 
parties  who  had  no  interest  in  enforcing  the  collection  of  the 
county's  bonds.  It  was  finally  determined  without  the  pres- 
ence of  any  of  the  holders  of  the  bonds.  Waiving  any  question 
as  to  whether,  under  the  act  of  Congress,  the  whole  suit  was 
not  removed  to  the  Federal  court,  it  is  sufficient  to  say  that, 
in  accordance  with  the  prayer  of  the  taxpayers,  a  decree  was 
entered,  which  was,  by  the  Supreme  Court  of  the  State,  in  all 
respects,  affirmed.  Although  the  case  was  determined  in  the 
Supreme  Court,  at  its  September  Term,  1875,  it  has  not,  that 
we  can  ascertain,  been  published  in  its  reported  decisions,  and 
we  are  not,  therefore,  advised  of  the  precise  grounds  upon 
which  the  acts  of  1867  and  1869  were  assailed  in  argument,  as 
being  in  conflict  with  the  Constitution.  But  the  opinion  of  the 
court  discloses  the  fact  that  those  acts  were  held  to  be  repug- 
nant to  sect.  8  of  art.  1,  and  sect.  7  of  art.  11,  of  the  State  Con- 
stitution, upon  the  ground,  that  while  the  general  law  of  1852, 
regulating  railroad  subscriptions  by  counties,  towns,  and  cities, 
required  a  popular  vote  as  a  condition  precedent  to  any  au- 
thority to  make  subscriptions,  the  special  acts  of  1867  and 
1869  permitted  a  few  counties,  upon  the  line  of  the  Mississippi 
River  railroad,  by  their  respective  county  courts,  and  without 
a  submission  of  the  question  to  the  people,  to  subscribe  to  that 
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company's  stock.  No  comment  whatever  is  made  in  the  origi- 
nal opinion,  and  very  little  in  the  opinion  on  the  rehearing, 
upon  the  scope  or  effect  of  the  proviso  in  sect.  7  of  art.  11, 
giving  or  reserving  to  the  legislature  the  power  to  grant 
such  charters  of  incorporation  as  it  deemed  expedient  for 
the  public  good.  But  it  is  to  be  assumed  that  the  court 
did  not  regard  that  proviso  as  materially  affecting  the  con- 
clusion reached.  If  there  had  been  no  decision  of  the  State 
court,  subsequent  to  that  of  Wallace  v.  Tipton  County,  on 
the  subject  of  municipal  subscriptions,  under  special  stat- 
utes, we  should  feel  greatly  embarrassed  by  the  circumstance, 
that  the  judgment  of  the  Circuit  Court  could  not,  upon  this 
branch  of  the  case,  be  sustained,  except  by  disregarding  that 
decision. 

But  all  difficulty,  we  think,  is  removed  by  the  decision  of 
the  State  court  in  the  more  recent  case  of  the  Knoxville  and 
Ohio  Railroad  Company  v.  Hicks^  determined  in  1877.  Unless 
we  mistake,  altogether,  the  import  of  that  decision,  it  is  incon- 
sistent with  the  doctrines  of  Wallace  v.  Tipton  County^  and, 
upon  the  point  now  before  us,  practically  overrules  the  latter 
case. 

In  Knoxville  and  Ohio  Railroad  Company  v.  2ZiV?&«,  it  was  a 
question  whether  an  act  passed  in  1852,  exempting  the  capital 
stock,  dividends,  roads,  and  fixtures  of  the  Knoxville  and  Ken- 
tucky Railroad  Company  from  taxation,  until  the  stock  paid  a 
dividend  equal  to  the  legal  rate  of  interest,  was  in  conflict  with 
the  Constitution  of  1834.  That  Constitution  declared  (sect.  28, 
art.  2)  "  that  all  lands,  liable  to  taxation,  held  by  deed,  grant, 
or  entry,  town  lots,  bank  stock,  &c,  and  such  other  property  as 
the  legislature  may  from  time  to  time  deem  expedient,  shall  be 
taxable."  In  view  of  that  constitutional  injunction,  the  case 
was  a  very  strong  one  for  the  application  of  the  prohibitions, 
against  special  and  partial  laws,  contained  in  sect.  7  of  art.  11, 
if  such  prohibitions  had  any  application  whatever  to  charters 
of  incorporation  granted  by  the  legislature.  But  the  court, 
after  stating  that  the  convention  of  1834  comprised  among  its 
delegates  some  of  the  ablest  lawyers  the  State  ever  had,  who 
were  familiar  with  the  principles  of  the  Dartmouth  College 
case,  and  knew  that  the  legislature,  under  the  previous  Const*- 
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tution,  had,  without  question,  exercised  the  power  of  granting 
charters,  with  total  or  partial  exemptions,  said :  "  With  these 
facts  prominently  before  the  convention,  if  it  was  their  purpose 
to  restrict  the  power  of  the  legislature,  one  should  expect  to 
find  such  restriction  expressed  in  unequivocal  language.     But 
the  only  direct  provision,  in  regard  to  the  power  of  the  legisla- 
ture in  respect  to  charters  of  incorporation,  is  in  the  proviso  to 
sect.  7  of  art.  11,  to  the  effect  that  the  restriction  upon  the 
power  of  the  legislature  to  grant  special  privileges,  immunities, 
and  exemptions  was  not  to  be  construed  to  affect  the  power  of 
the  legislature  to  grant  such  charters  of  incorporation  as  they 
might  deem  expedient  for  the  public  good,  thereby  leaving  the 
power  as  it  previously  existed.    See  Hope  v.  Deaderick^  8  Hum. 
1.     If  it  had  been  the  purpose  of  the  convention  to  restrict  the 
power  of  the  legislature  in  this  particular,  this  would  certainly 
have  been  the  appropriate  place  to  insert  the  restriction ;  but 
so  far  from  doing  so,  we  find  only  the  proviso  above  referred 
to,  which  was  intended  to  exclude  the  idea  that  the  first  clause 
of  the  section  against  the  granting  of  special  privileges,  immu- 
nities, or  exemptions  was  intended  to  limit  the  power  of  the 
legislature  in    regard   to  granting  charters  of   incorporation. 
From  this,  the  conclusion  seems  necessarily  to  follow,  that  the 
legislature  was  still  left  the  power  to  pass  laws  creating  bodies 
corporate,  with  all  the  rights,  privileges,  immunities,  and  ex- 
emptions which  it  was  usual  to  vest  in  such  fictitious  persons 
under  the  general  principles  previously  recognized  ;  and,  as  we 
have  seen,  the  power  in  question  was  previously  recognized  by 
the  general  law  and  the  authorities  of  the  State.     We  do  not 
say  rights,  privileges,  or  immunities  might  be  granted  incon- 
sistent with  other   positive  restrictions  of   the  Constitution." 
The  court  then  proceeds  to  consider  the  language  of  sect.  28  of 
art.  2,  already  cited,  in  reference  to  taxation,  and  says :  "  On 
the  other  hand,  this  section  may  well  be  construed  as  having 
no  reference  to  the  property  of  corporations  to  be  created,  and 
as  leaving  the  power  of  the  legislature,  in  this  regard,  as  it 
stood  before.     This  is  the  more  natural  construction  when  we 
take  this  section  in  connection  with  the  clause  before  referred 
to,  arid  find  that  no  express  restriction  is  placed  upon  the  power 
conceded  to  have  previously  existed  in  the  legislature,  in  re- 
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spect  to  corporations,  in  that  clause  which  refers  directly  to 
the  power  to  grant  such  charters." 

The  chief  significance  of  the  decision  in  the  last  case  lies  in 
the  explicit  declaration  by  the  court,  that  the  power  expressly 
granted  to  the  legislature  in  the  proviso  to  the  seventh  section 
of  article  eleven,  to  create  corporations  with  such  charters  as, 
in  its  judgment,  were  expedient  for  the  public  good,  was  not 
limited  or  restrained  in  its  operation  by  the  prohibitions  in 
the  same  section  against  special  rights,  privileges,  immunities, 
or  exemptions ;  in  other  words,  that  the  legislature,  as  to  corpo- 
rations, could  grant  special  rights  and  privileges  which,  but  for 
the  proviso,  might  be  deemed  obnoxious  to  the  prohibitory 
clauses  of  that  section.     And  in  that  view  we  concur. 

The  case  of  McKinney  v.  Overton  Hotel  Co.  (12  Heisk. 
(Tenn.)  104),  cited  by  counsel  for  plaintiff  in  error,  is  not 
adverse  to  this  conclusion.  The  main  question  there  was  as 
to  the  constitutionality  of  an  act,  passed  in  1860,  authorizing 
the  hotel  company  to  issue  mortgage  bonds  bearing  a  greater 
rate  of  interest  than  was  allowed  by  the  general  law  of  the 
State.  It  was  held  that  sect.  7  of  art.  11,  giving  power  to 
grant  such  charters  of  incorporation  as  the  legislature  deemed 
expedient  for  the  public  good,  must  be  construed  in  connection 
with  sect.  6  of  the  same  article,  which  imposed  upon  the  legis- 
lature the  duty  of  fixing  the  rate  of  interest,  and  declared,  that 
the  "  rate  so  established  shall  be  equal  and  uniform  throughout 
the  State.'9  The  decision  was  that  the  legislature,  in  creating 
corporations  under  sect.  7,  could  not  grant  to  them  "  powers  or 
rights  expressly  forbidden  by  any  other  clause  of  the  Constitu- 
tion." Consequently,  the  rate  of  interest  fixed  by  the  legisla- 
ture was  applicable  to  corporations  as  well  as  to  individuals. 
The  language  of  the  court,  in  connection  with  prior  decisions, 
upon  the  general  subject  of  corporations,  justifies  the  conclusion 
that  the  act  of  1860  would  not  have  be$n  declared  void  had  not 
the  Constitution  of  1834  expressly  required  the  rate  of  interest 
to  be  equal  and  uniform  throughout  the  State. 

Looking,  then,  as  well  at  the  language  of  the  Constitution  as 
at  the  course  of  decision  in  the  Supreme  Court  of  Tennessee 
up  to  the  time  the  acts  of  1867  and  1869  were  passed,'  and 
giving  full  effect  to  its  latest  utterance,  to  which  our  attention 
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has  been  called,  and  remembering,  also,  that  the  power  given 
to  a  municipal  corporation  to  subscribe  to  the  stock  of  a  rail- 
road company  may  be,  also,  a  right  and  privilege  of  that  com- 
pany ( County  of  Scotland  v.  Thomas^  94  U.  S.  682 ;  Wilson  v. 
Salamanca,  99  id.  499;  Empire  v.  Darlington^  101  id.  87,  91), 
our  conclusion  is,  that  those  acts  were  not  repugnant  to  the 
constitutions  of  the  State,  by  reason  of  the  authority  they 
confer  on  a  limited  number  of  counties  to  make,  and  on  a  par 
ticular  railroad  corporation  to  receive,  a  subscription  of  stock, 
nor  because  they  dispensed  with  the  previous  assent  of  the 
people  of  such  counties  expressed  at  a  popular  election. 

It  remains  to  inquire  whether,  in  view  of  the  evidence,  the 
Circuit  Court  committed  any  error  of  law,  either  in  giving  or 
refusing  instructions  to  the  jury. 

Certain  facts  should  be  stated  as  explanatory  of  the  instruc- 
tions which  were  given  to  the  jury.  Upon  the  trial  evidence 
was  introduced  in  behalf  of  the  county  tending  to  establish 
**  fraud,  moral  coercion,  intimidation,  and  bribery  in  the  pro- 
curement and  issuance  of  the  bonds  in  suit  in  this  case  upon 
the  part  of  the  Mississippi  River  Railway  Company,"  and  that 
snch  corrupt  practices  were  not  known  to  the  county  court 
until  February,  1875.  On  the  30th  of  September,  1871,  at 
a  meeting  of  the  board  of  directors  of  the  railroad  company,  a 
resolution  was  offered  by  one  who,  at  the  time,  was  a  justice  of 
the  peace  of  Tipton  County,  which,  after  reciting  the  failure 
of  the  county  to  provide  means  for  the  payment  of  its  bonds 
and  coupons,  designated  E.  Norton,  as  agent  of  the  company, 
to  make  the  following  proposition  to  the  county,  namely : 
"That  this  company  will  grant  an  extension  of  time  for  the 
payment  of  said  bonds  and  interest,  so  that  the  said  payments 
shall  be  extended  to  the  period  of  ten  years  from  the  date  of 
the  bonds,  in  ten  annual  instalments,  instead  of  the  time  they 
now  have  to  run ;  this  extension  to  apply  to  all  bonds  which 
this  company  owns  or  controls.  Put  this  proposition  should 
be  made  on  condition  that  the  County  Court  of  Tipton  County 
shall  immediately  levy  a  tax,  and  proceed  to  its  collection,  for 
the  amount  now  due  under  this  offer,  and  that  they  shall  each 
year  levy,  collect,  and  promptly  pay  over  the  amount  to  fall 
due  each  year,  as  the  same  falls  due  during  the  whole  period 
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of  this  proposed  extension ;  and,  in  case  of  a  failure  to  levy, 
collect,  or  promptly  pay  over  said  annual  amount,  then  the 
remaining  bonds  to  become  due,  according  to  their  original 
terms." 

This  proposition  was  presented  to  the  county  court  by  Nor- 
ton at  its  October  Terra,  1871.  Several  of  the  justices  were 
then  present  who  had  attended  the  July  meeting  of  1870,  on 
which  latter  occasion  the  court,  by  resolutions,  entered  upon 
its  records,  declared  that  the  bonds  had  been  issued  without 
lawful  authority,  and  were  not  binding  upon  the  county.  Across 
the  record  of  those  resolutions  was,  however,  subsequently  writ- 
ten the  word  "  void"  but  by  whom,  or  when,  so  written,  does 
not  appear. 

In  addition  to  this  evidence,  the  substantial  facts  upon  which 
the  case  went  to  the  jury  are  indicated  in  the  following  charge 
given  by  the  court  at  the  request  of  the  plaintiffs :  — 

"  That  if  you  credit  the  testimony,  and  from  it  believe  that 
Mr.  Norton,  as  president  of  the  Paducah  and  Gulf  Railroad 
Company,  in  October,  1871,  appeared  before  a  duly  organized 
county  court  of  Tipton  County,  and  in  open  court  fully  ex- 
plained to  it  that  a  consolidation  was  contemplated  between 
his  company  and  the  Mississippi  River  Railroad  Company,  and 
that  such  consolidation  depended  upon  the  fact  whether  the 
bonds  in  controversy  were  to  be  paid  by  the  county,  and  whether 
it  would  proceed  to  levy  a  tax  for  the  same,  and  then  and  there 
presented  the  proposition  of  the  said  Mississippi  company, 
recited  in  the  resolution  of  that  date,  passed  by  the  said  county 
court,  and  that  said  Paducah  company  was  then  solvent,  and 
owned  and  operated  a  railroad  from  the  town  of  Paducah,  in 
Kentucky,  to  Troy,  in  Tennessee,  and  that  no  portion  of  the 
railroad  in  Tipton  County  was  then  completed,  and  that  but  a 
few  thousand  dollars  had  been  expended  in  work  thereon,  and 
that  the  purpose  of  said  consolidation  was  to  complete  said  road 
in  Tipton  County,  and  to  connect  it  with  the  line  of  said  Padu- 
cah and  Gulf  road,  and  that  said  road  has  since  been  completed 
to  the  town  of  Covington,  in  said  county,  to  the  city  of  Mem- 
phis, being  a  distance  of  thirty-seven  miles,  twenty-one  whereof 
are  in  said  Tipton  County,  and  that  said  Norton  communicated 
to  his  company  the  action  of  said  county  court  at  its  said  Octo- 
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ber  session  of  1871,  and  that  in  consequence  thereof,  and  in 
reliance  thereupon,  said  consolidation  took  place,  whereby  said 
Pad u cab  and  Memphis  railroad  was  created,  and  that  said 
latter  company  thereafter  completed  the  road  from  Covington 
to  Memphis,  and  has  regularly  run  and  operated  the  same  from 
the  25th  of  June,  1873,  to  this  date,  and  that  the  plaintiffs  in 
this  action,  in  the  ordinary  course  of  trade,  and  without  any 
notice  of  ill  faith  in  the  procuration  of  said  bonds,  gave  full 
value  therefor  to  the  said  Paducah  and  Memphis  Railroad 
Company,  by  furnishing  engines  to  be  employed  on  said  road, 
and  that  said  Paducah  and  Memphis  Railroad  Company  received 
said  bonds  without  any  notice  whatsoever  of  any  fraud  in  their 
issuance ;  then  the  fact  that  one  or  more  of  the  justices  of  said 
county  court,  who  originally  voted  for  said  subscription  of 
stock,  were  induced  so  to  do  by  corrupt  means,  and  all  other 
proofs  or  matters  of  fraud,  constitute  no  defence  to  this  action." 

To  the  giving  of  that  charge  the  county,  by  its  attorney, 
excepted. 

At  the  request  of  the  county  the  court  charged  the  jury  that 
*'  if  the  railway  procured  the  issuance  of  the  bonds  by  bribery, 
fraud,  and  corruption,  that  they  would  be  void  in  the  hands  of 
the  railway  company,  just  as  if  they  had  not  been  issued;  that 
all  persons  taking  them  from  the  company  with  notice,  or 
under  circumstances  to  put  the  vendor  on  inquiry,  would  stand 
in  no  better  plight  than  the  railway  company  would ; "  and  that 
"if  it  appears  that  there  was  actual  fraud  in  procuring  the 
bonds,  then  the  plaintiffs  would  be  bound  to  show  that  they 
were  bona  fide  holders." 

The  defendant  requested  the  court  to  further  charge  the 
jury  as  follows :  "  That  if  the  plaintiff  took  them  (the  bonds) 
after  due,  they  would  stand  like  the  railway  company's ;  "  which 
request  was  granted,  with  the  modification  that  kfc  unless  the 
jury  believed  as  stated  in  the  charge  given  at  the  request  of 
the  plaintiffs : " 

"  That  a  party  may  waive  the  fraud  by  subsequent  acts,  but 
in  order  to  make  this  doctrine  apply,  it  must  appear  that  the 
party  waiving  was  fully  apprised  of  the  fraud  which  he  waives. 
He  must  know  of  the  fraud,  and,  knowing,  waive  it;"  which 
was  given  with  this  modification :  "  Although  this  is  generally 
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true,  it  has  no  application  to  this  case  if  the  jury  believe  as  in 
the  charge  stated  in  favor  of  the  plaintiffs.  If  one  citizen  about 
to  buy  a  demand  against  another  applies  to  him  in  good  faith 
to  ascertain  whether  the  demand  will  be  paid,  and  is  informed 
that  it  will  be,  and  buys  in  reliance  upon  such  information,  the 
party  admitting  his  obligation  will  not  be  permitted  to  defend, 
although  the  admission  was  made  in  ignorance  of  a  valid 
defence." 

"  That  if  before  a  contract  which  was  void,  which  is  no  con- 
tract, had  become  a  subsisting  and  valid  contract,  a  constitu- 
tional provision  intervenes,  which  took  away  all  power  from 
one  of  the  contracting  parties  to  enter  into  the  contract,  then 
there  could  be  no  contract  by  ratification,  because  the  party 
would  be  under  disability  of  contracting  either  expressly  or  by 
ratification.  Therefore,  if  the  contract  was  void  in  its  making, 
for  fraud,  and  the  facts  of  the  fraud  were  not  known,  and  known 
waived,  before  May,  1870,  when  the  new  constitution  was 
adopted,  then  there  could  be  no  contract  by  ratification  or 
otherwise,  as  all  power  to  make  such  a  contract  as  this  was 
then,  by  the  mandate  of  the  Constitution,  taken  away  from 
the  county  court."  That  instruction  was  also  granted,  with 
this  modification :  "  That  although  the  general  reasoning  of 
this  request  is  correct  in  legal  principle,  still,  if  the  jury  believe 
as  stated  in  the  charge  for  the  plaintiffs,  the  defendant  will 
be  estopped  to  set  up  fraud  as  a  defence,  after  having  induced 
their  purchase  by  answering  to  an  inquiry  of  whether  they 
would  be  paid,  that  they  would  be.  And  if  the  jury  believe 
that  such  were  the  facts  in  this  case,  then  fraud  will  not  con- 
stitute a  defence." 

"That  if  the  influences  which  procured  the  contract  were 
afterwards  successfully  exerted  in  concealing  the  fraud  and 
defeating  its  discovery  and  efforts  to  resist  the  contract,  then 
there  can  be  no  such  thing  as  a  waiver ;  that  communities  may 
waive  fraud,  but  more  indulgence  is  extended  to  them  than  to 
individuals ;  that  accepting  the  road  and  using  it,  and  paying 
a  part  of  the  consideration  in  ignorance  of  the  fraud  by  which 
a  vote  was  produced,  will  not  be  a  waiver."  This  request  was 
given  with  the  same  modifications,  however,  as  made  in  refer- 
ence to  the  last  two  preceding  requests  by  the  defendant. 


Oct.  1880.]     County  op  Tipton  v.  Locomotive  Works.     537 

We  are  unable  to  perceive  that  any  error  of  law  was  com- 
mitted to  the  prejudice  of  the  county.  The  case  went  to  the 
jury  under  circumstances  quite  as  favorable  to  it  as  the  evi- 
dence justified.  If  the  facts  disclosed  in  the  instructions  were 
believed  by  the  jury  to  be  established  by  the  testimony,  its 
duty  was  to  return  a  verdict  for  the  plaintiffs.  The  charge  of 
fraud,  bribery,  moral  coercion,  and  intimidation  applied,  it 
must  be  observed,  to  the  Mississippi  Railroad  Company  and  to 
the  justices  composing  the  county  court  at  the  time  the  original 
subscription  was  made,  and  the  bonds  issued  and  delivered. 
When  the  court,  subsequently,  received  the  written  proposition 
from  the  railroad  company,  for  an  extension  of  time  upon  cer- 
tain conditions,  it  was  distinctly  informed  that  its  action  would 
affect  and  control  large  business  operations  in  which  others 
were  concerned  who  had  no  connection  with  the  original  sub- 
scription, or  with  the  issue  of  the  bonds.  The  extension  of 
time  was  accepted  upon  the  terms  and  conditions  set  out  in  the 
proposition  of  the  company,  and  without,  so  far  as  the  record 
discloses,  any  dissent  among  the  twenty-two  justices  present; 
and,  as  evidence  of  its  purpose  to  adhere  to  the  new  agreement 
and  provide  for  the  payment  of  the  bonds  and  coupons,  the 
county  court  ordered  the  levy  of  a  tax  upon  all  of  the  taxable 
property  of  the  county.  We  have  already  seen  that  at  the 
meeting  of  the  county  court  held  in  July,  1870,  resolutions 
were  entered  of  record  declaring  that  the  bonds  had  been  issued 
without  lawful  authority,  and  directing  such  steps  to  be  taken  as 
were  necessary  to  protect  the  people  against  the  proposed  bur- 
den. With  this  record  before  the  justices  who  composed  the  court 
in  October,  1871,  the  proposition  for  an  extension  of  time  was 
accepted,  and  an  assurance  of  record  was  thereby  given,  that 
the  county  would  meet  the  bonds  according  to  the  nevr  terms. 
The  force  of  this  action  of  the  court  was  increased  in  view  of 
sect.  402  of  the  Code  of  Tennessee,  adopted  in  1858,  declaring 
that  "every  county  is  a  corporation,  and  the  justices  in  the 
court  assembled  are  the  representatives  of  the  county  and 
authorized  to  act  for  it." 

Whether  upon  the  faith  of  these  proceedings  in  the  county 
court  the  Paducah  and  Gulf  Railroad  Company  consolidated 
with  the  Mississippi  River  Railroad  Company,  was  fairly  sub- 
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raitted  for  the  determination  of  the  jury.  The  new  company 
having  become,  in  virtue  of  that  consolidation,  the  owner  of 
the  assets  of  the  constituent  companies,  including  the  bonds  in 
suit,  proceeded  with  the  work  of  construction.  There  was  evi- 
dence tending  to  show  that  at  the  time  of  the  consolidation 
only  a  few  thousand  dollars  had  been  expended  in  building  the 
Mississippi  River  railroad  in  Tipton  County ;  that  after  the  con- 
solidation about  half  a  million  of  dollars  had  been  expended  in 
Tipton  County  by  the  Paducah  and  Memphis  Railroad  Com- 
pany ;  that  the  road  from  Memphis  to  Covington,  the  county 
seat  of  Tipton,  a  distance  of  thirty-seven  miles  (of  which  twenty- 
one  miles  were  in  Tipton  County),  had  been  built  and  equipped, 
and  trains  running  thereon  regularly,  ever  since  June  25, 1873; 
that  the  road  had  been  graded,  bridged,  and  made  ready  for 
the  cross-ties  and  rails  from  Covington  to  one  and  a  quarter 
miles  north  of  Ripley,  in  Lauderdale  County;  that  since  the" 
consolidation  the  road  had  been  completed  and  equipped  from 
Troy  to  Trumber,  a  distance  of  fifteen  miles,  and  trains  run 
regularly  between  those  places ;  that  the  road  had  been  graded, 
bridged,  and  cross-tied  for  the  rails  from  Trumber  to  Dyers- 
burg,  and  the  right  of  way  secured  on  about  twenty-one  miles 
of  the  road  between  Dyersburg  and  Ripley.  This  is  not  all. 
The  stock  which  Tipton  County  originally  received  in  pay- 
ment of  its  subscription  was  voted  by  its  official  representative 
in  favor  of  the  consolidation,  and  the  county  received,  in  place 
of  its  stock  in  the  Mississippi  River  Railroad  Company,  stock 
for  like  amount  in  the  new  company.  Besides,  the  county  voted 
the  new  stock  in  favor  of  the  execution  of  a  mortgage  for 
$1,951,000,  which  was  placed  upon  the  property  of  the  company 
which  was  formed  by  the  consolidation. 

The  acceptance  by  the  county  court  of  the  terms  and  con- 
ditions set  forth  in  the  proposition  of  Sept.  30,  1871,  and  its 
participation,  under  the  circumstances  adverted  to,  by  its  au- 
thorized representatives,  in  the  proceedings  which  resulted  in 
the  consolidation,  whereby  the  situation  of  the  Paducah  and 
Gulf  Railroad  Company  became  materially  altered,  was,  in 
effect,  a  representation  to  those  interested  in  that  company  that 
the  county  would  not  withhold  payment  of  its  bonds  or  coupons, 
but  would  meet  them  according  to  the  terms  of  the  new  agree- 
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nient.  By  its  conduct  it  induced  those  interested  in  the  Padu- 
cah  and  Gulf  Railroad  Company  —  then  solvent,  out  of  debt, 
and  owning  and  operating  a  complete  railroad  from  Paducah, 
Ky.,  to  Troy,  Tenn.,  worth  $1,000,000  — to  believe  that  the 
bonds  would  constitute  a  part  of  the  available  assets  of  the 
new  company.  The  defendants  in  error  received  a  portion 
of  these  bonds  as  early  as  March  15,  1873.  The  integrity  of 
the  business  transaction  by  which  they  acquired  them  is  not 
questioned  by  any  evidence  recited  in  the  record.  Nor  does  it 
appear  that  any  evidence  was  offered  that  impugned  in  any 
degree  the  good  faith,  in  respect  of  these  matters,  of  those  who 
controlled  the  Paducah  and  Gulf  Railroad  Company,  or  of  those 
who  controlled  the  Paducah  and  Memphis  Railroad  Company 
subsequent  to  the  consolidation  of  1872.  The  defendants  in 
error  obtained  the  bonds  in  suit  from  the  Paducah  and  Mem- 
phis Railroad  Company,  paying  value  therefor,  and,  so  far  as 
the  record  discloses,  without  any  reason  to  suspect  their  pay- 
ment would  be  resisted  by  the  county.  In  view,  then,  of  the 
conduct  throughout  all  these  proceedings  of  those  who  repre- 
sented the  county  of  Tipton,  it  is  estopped,  by  every  consid- 
eration of  law,  justice,  and  fair  dealing,  from  disputing  its 
liability  to  defendants  in  error  upon  the  bonds  in  suit.  The 
discovery  by  the  county,  in  February,  1875,  of  fraud  and  cor- 
rupt practices  upon  the  part  of  the  Mississippi  River  Railroad 
Company,  in  procuring  the  issue  of  the  bonds  in  1869,  cannot 
be  permitted  to  affect  the  rights  of  those  who  had,  in  good  faith, 
acquired  the  bonds  in  reliance  upon  the  explicit  assurance  which 
the  county,  in  effect,  gave  in  October,  1871,  that  it  would  pro- 
vide for  the  payment  of  the  bonds  and  their  coupons.  The 
defendants  in  error  having  obtained  the  bonds  under  the  cir- 
cumstances which  have  been  detailed,  may  rightfully  invoke, 
in  support  of  their  claims,  any  facts  which  would  have  estopped 
the  county  from  disputing  the  claim  of  the  Paducah  and  Mem- 
phis Railroad  Company,  had  the  latter  company  never  parted 
with  the  bonds. 

There  are  other  grounds  arising  upon  the  evidence  upon 
which  the  judgment  below  might,  perhaps,  be  sustained,  and 
there  are  other  questions  suggested  in  argument  upon  which 
we  deem  it  unnecessary  to  comment. 
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Mr.  Justice  Swaynb  and  Mb.  Justice  Strong  partici- 
pated in  the  decision  of  this  case  in  conference  before  their 
retirement,  and  we  are  authorized  to  say  that  they  concur  in 

this  opinion  and  judgment. 

Judgment  affirmed. 

Note.  —  County  of  Tipton  ▼.  Norton  and  County  of  Tipton  r.  Edmunds,  error  from 
the  same  court,  were  argued  at  the  same  time  by  the  same  counsel  as  the 
preceding  case,  and,  upon  its  authority,  the  judgments  therein  rendered  were 
affirmed. 


The  "Richmond." 

1.  Where  in  a  case  in  admiralty  the  decree  below,  determining  the  liability  of 

the  respective  vessels  in  a  collision,  was  rendered  before  the  act  of  Feb.  16, 
1875,  c.  77  (18  Stat.,  pt.  3,  p.  815),  took  effect,  this  court,  the  case  being 
properly  here  on  appeal,  will  re-examine  the  evidence,  and,  if  the  appellant 
does  not  show  that  in  the  concurring  action  of  the  courts  below  error  was 
committed  to  his  prejudice,  the  decree  will  be  affirmed. 

2.  Where,  after  such  a  decree,  and  the  taking  effect  of  that  act,  the  ascer- 

tainment of  the  amount  of  damages  sustained  by  the  vessel  not  in  fault 
was  referred  to  a  master,  the  action  of  the  Circuit  Court  upon  exception* 
to  his  report,  all  of  which  relate  to  questions  of  fact,  will  not  be  reviewed 
here. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

This  was  a  libel  filed  by  Shirley  and  others,  owners  of  the 
steamboat  "  Sabine."  They  allege,  in  substance,  that  between 
two  and  three  o'clock  of  the  morning  of  Feb.  11,  1872,  while 
she  was  descending  the  Mississippi  River  about  twelve  miles 
above  New  Orleans,  the  steamer  "Richmond"  ran  into  and 
sunk  her ;  that  the  collision  was  owing  entirely  to  the  gross 
and  culpable  negligence  of  the  officers  and  pilot  of  the  "  Rich- 
mond ; "  and  that  the  libellants  suffered  damages  to  the  sum 
of  $37,500. 

The  owners  of  the  "  Richmond  "  filed  an  answer  and  cross- 
libel,  claiming  $12,000  damages. 

The  Merchants'  Mutual  Insurance  Company  filed  its  libel 
against  the  "  Richmond  "  and  the  "  Sabine,"  alleging  that  it 
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had  insured  the  cargo  of  the  "  Sabine,"  and  paid  a  large  sum 
on  the  policy,  and  that  both  vessels  were  at  fault. 

Other  intervenors  appeared  and  filed  their  respective  libels. 

The  suits  were  consolidated.  The  District  Court  dismissed 
the  libel  April  14,  1873.  An  appeal  was  prayed  for  and 
allowed  to  the  Circuit  Court,  which  adjudged  and  decreed, 
April  19,  1875,  that  the  libel  of  the  "Sabine"  be  dismissed 
with  costs ;  that  the  "  Richmond  "  recover  of  the  "  Sabine  "  all 
damages  the  "  Richmond  "  suffered  by  the  collision ;  that  the 
libel  of  the  Merchants'  Mutual  Insurance  Company  against  the 
"Sabine"  and  the  "  Richmond"  be  dismissed  as  to  the  "  Rich- 
mond ; "  and  that  said  company  and  intervenors  have  judgment 
against  N.  C.  Selby,  mastei  of  the  steamer  "  Sabine,"  for  all 
damages  sustained  by  the  company  by  reason  of  said  collision, 
with  privilege  on  any  balance  of  the  proceeds  in  the  registry 
arising  from  the  sale  of  the  "  Sabine." 

It  was  further  ordered  that  it  be  referred  to  J.  W.  Gurley, 
United  States  commissioner,  to  ascertain  and  report  the  damage 
sustained  by  the  "  Richmond,"  the  Merchants'  Mutual  Insurance 
Company,  and  the  intervenors.  He  reported,  June  4,  1875, 
that  the  "  Richmond "  had  sustained  damages  in  the  sum  of 
$7,892.60.  He  subsequently  filed  a  report  of  the  losses  of  the 
Merchants'  Mutual  Insurance  Company  and  of  the  various  in- 
surance companies,  subrogees  of  the  individual  intervenors. 

The  court,  March  11,  1876,  confirmed  the  report  and  con- 
demned the  sureties  on  the  bond  of  the  "  Sabine  "  to  pay  the 
amount  for  which  they  respectively  bound  themselves.  The 
owners  of  the  "  Sabine  "  and  the  various  insurance  companies 
prayed  an  appeal  from  the  decrees  of  the  Circuit  Court. 

The  insurance  companies  who  claimed  to  be  subrogated 
to  the  rights  of  the  individual  intervenors  filed  no  new  plead- 
ings. 

Mr.  Bentinck  Uffan,  Mr.  22.  H.  Marry  and  Mr.  Charles  B. 
Singleton  for  the  appellants. 
Mr.  GHven  Campbell,  contra. 

Mr.  Chief  Justice  Waitb  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  decree  in  admiralty  which  was 
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entered  before  the  act  of  Feb.  16, 1875,  c.  77,  went  into  effect; 
consequently  the  whole  case  comes  up.  On  examination  we 
find  that,  so  far  as  the  merits  are  concerned,  the  questions  in- 
volved are  of  fact  only.  Two  courts  have  already  found  against 
the  appellants.  Under  such  circumstances  the  burden  is  on 
the  appellants  to  show  the  error,  with  every  presumption  in 
favor  of  the  decrees  below.  The  S.  B.  Wheeler,  20  Wall.  385. 
The  testimony  is  voluminous  and  conflicting,  but  it  certainly 
makes  no  such  clear  case  in  favor  of  the  appellants  as  will 
justify  us  in  reversing  the  decrees  against  them. 

The  decree  of  the  Circuit  Court  will  be  consequently  affirmed, 
and  as  it  will  serve  no  useful  purpose  to  enter  into  a  discussion 
of  the  evidence  in  detail,  no  further  opinion  will  be  delivered. 
Having  reached  this  conclusion,  it  is  unnecessary  to  consider 
how  much  of  the  case  has  been  brought  here  by  the  appeals 

that  were  taken. 

Decree  affirmed. 

A  petition  for  rehearing  having  been  filed,  Mr.  Chief  Jus- 
tice Waite  delivered  the  opinion  of  the  court. 

We  are  asked  to  rehear  this  case  on  two  grounds :  1,  because 
on  the  evidence  the  decree  below  should  have  been  reversed ; 
and,  2,  because  the  exceptions  to  the  commissioner's  report 
were  not  considered. 

Notwithstanding  what  has  been  said  in  the  briefs  filed  with 
this  application,  we  still  think  the  question  of  the  liability  of 
the  "  Richmond  "  is  one  of  fact  only.  She  was  not  a  carrier  of 
the  "  Sabine's  "  cargo,  and  consequently  not  liable  in  any  re- 
spect as  such.  If  not  at  fault  for  the  collision,  she  is  no  more 
liable  for  damages  to  the  cargo  of  the  "  Sabine "  than  she 
is  for  the  damages  to  the  "  Sabine,"  on  which  the  cargo  was 
carried. 

So  far  as  the  "  Sabine  "  or  her  cargo,  therefore,  is  concerned, 
the  only  question  presented  on  this  application  is  whether,  in 
law,  the  Richmond  was  in  fault  for  the  collision,  and  that  de- 
pends on  the  fact  whether  the  "Sabine  "  had  "  fled  to  the  wall," 
and  for  that  purpose  had  gone  closer  to  the  left-hand  shore 
than  her  pilot  had  ever  seen  a  boat  before,  and  the  4<  Richmond  " 
followed  her.     On  that  question  of  fact  the  case  hinges,  for  if 
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the  u  Richmond  "  did  what  is  thus  claimed  against  her,  the  law 
clearly  charges  her  with  fault.  As  to  the  fact  the  testimony 
is  voluminous  and  conflicting.  Two  courts  have  already,  on 
the  same  testimony,  decided  against  the  "  Sabine  "  and  the 
insurers  of  her  cargo.  As  long  ago  as  1861  we  said,  speaking 
through  Mr.  Justice  Grier,  in  the  case  of  The  Ship  Marcellus, 
1  Black,  414 :  "  We  have  had  occasion  to  remark  more  than 
once  that  when  both  courts  below  have  concurred  in  the  deci- 
sion of  questions  of  fact,  .  .  .  parties  ought  not  to  expect  this 
court  to  reverse  such  a  decree  by  raising  a  doubt  founded  on 
the  number  or  credibility  of  witnesses.  The  appellant  in  such  a 
case  has  all  presumptions  against  him,  and  the  burden  is  cast 
on  him  to  prove  affirmatively  some  mistake  made  by  the  judge 
below  in  the  law  or  in  the  evidence.  It  will  not  do  to  show 
that  on  one  theory,  supported  by  some  witnesses,  a  different 
decree  might  have  been  rendered,  provided  there  be  sufficient 
evidence  to  be  found  on  the  record  to  establish  the  one  that 
was  rendered."  This  rule,  thus  stated  from  the  preceding 
cases,  was  uniformly  followed  afterwards  until  the  act  of  Feb. 
16,  1875,  c.  77  (18  Stat.,  pt.  3,  p.  315),  which  took  effect 
on  the  first  day  of  the  following  May,  relieved  us  from  the 
labor  of  weighing  evidence.  Newell  v.  Norton  and  Ship, 
3  Wall.  257 ;  The  Hypodame,  6  id.  216  ;  The  S.  B.  Wheeler, 
20  id.  385  ;  The  Lady  Pike,  21  id.  1.  It  is  true  that,  notwith- 
standing this  rule,  we  were  required  "  to  re-examine  the  facts 
as  well  as  the  law  of  the  case  "  {The  Baltimore,  8  id.  377)  ;  but 
we  did  not  reverse  except  in  a  clear  case.  Such  was  the  well- 
established  rule  of  decision. 

The  decree  on  the  merits  was  rendered  April  19, 1875,  a  few 
days  before  the  act  of  1875  took  effect.  We  were,  therefore, 
as  we  thought  at  the  hearing,  compelled  to  consider  and  weigh 
the  evidence  on  the  question  involved  when  that  decree  was 
rendered.  We  are  clear  now,  as  we  were  on  the  first  hearing, 
that  the  presumptions  in  favor  of  the  correctness  of  the  two 
decrees  below  have  not  been  overcome.  If  one  set  of  wit- 
nesses are  to  be  believed,  the  decree  is  right ;  if  the  other,  it 
is  wrong.  There  is,  to  say  the  least,  no  such  preponderance  in 
favor  of  the  appellants  as  to  justify  us  in  overruling  the  deci- 
sions of  the  two  courts  below. 
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As  to  the  exceptions  to  the  report  of  the  commissioner.  It 
was  presented  June  4,  1875,  after  the  law  of  1875  went  into 
effect.  The  exceptions  were  filed  the  next  day.  All  the  ex- 
ceptions that  were  argued  in  the  court  below  or  here  relate 
only  to  questions  of  fact,  depending  on  the  weight  of  evidence. 
The  court  omitted  to  find  the  facts,  and  the  case  comes  here 
on  the  evidence.  This,  since  the  act  of  1875,  we  are  not 
bound  to  consider.  If  the  appellants  had  desired  to  press 
their  exceptions,  they  should  have  got  a  finding  of  the  facts, 
so  as  to  present  questions  of  law  alone.  The  case  on  its  mer- 
its came  up  under  the  old  law,  and  we  were  compelled  to 
consider  the  testimony,  but  on  the  master's  report  the  act  of 
1875  was  applicable,  and  our  review  is  confined  to  questions 

of  law. 

Petition  denied. 


Insurance  Company  v.  Nelson. 

A  suit  was  brought  to  foreclose  a  mortgage  made  by  husband  and  wife  of  land, 
a  part  of  which  belonged  to  him  and  a  part  to  her.  Her  answer  sets  up 
that  he  obtained  her  signature  by  physical  violence,  and  that  he  and  the 
officer  who  took  her  acknowledgment,  both  of  whom  died  before  her  answer 
was  filed,  represented  to  her  that  the  mortgage  did  not  cover  her  land. 
Held,  that  her  testimony  is  not  sufficient  to  impeach  the  mortgage. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Kansas. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  D.  Q-.  Hooker  for  the  appellant. 
Mr.  John  J.  IngalU  for  the  appellee. 

Mb.  Justice  Woods  delivered  the  opinion  of  the  court. 

The  Northwestern  Mutual  Life  Insurance  Company,  appel- 
lant, filed  its  bill  in  the  court  below  for  the  foreclosure  of 
a  mortgage  on  certain  lots  in  the  city  of  Wyandotte,  and  a 
tract  of  land  containing  sixty  acres  situate  outside  that  city, 
all  in  the  county  of  Wyandotte,  in  the  State  of  Kansas, 
alleged  to  have  been  executed  by  William  Cook  and  Jane 
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Cook,  his  wife,  dated  Dec.  10,  1874,  to  secure  his  bond  for 
•5,000. 

The  city  lots  were  his  property,  but  the  tract  of  sixty  acres 
was  the  separate  property  of  his  wife. 

She  filed  her  answer,  in  which  she  admitted  the  execution 
of  the  bond,  but  denied  the  execution  of  the  mortgage  as  set 
forth  in  the  bill  of  complaint.  Her  account  of  the  execution  of 
the  mortgage,  aa  given  in  her  answer,  was  as  follows :- 

"  This  defendant  alleges  that,  on  or  about  the  time  men- 
tioned in  the  plaintiff's  bill  as  the  time  when  said  bond  and 
mortgage  therein  set  out  were  executed,  the  said  William  Cook, 
her  husband,  requested  her  (this  defendant)  to  sign  a  mortgage 
to  the  plaintiff  as  mortgagee,  to  secure  a  loan  of  money  to  be 
loaned  by  the  plaintiff  to  him,  said  William  Cook,  her  husband, 
and  informed  her  that  such  mortgage  was  upon  certain  lots  of 
his,  in  Wyandotte  City,  and  upon  this  defendant  asking  him, 
her  said  husband,  to  let  her  read  the  said  mortgage,  he,  her 
said  husband,  refused  to  permit  this  defendant  to  read  the 
same.  This  defendant  then  asked  whether  said  mortgage  cov- 
ered her  land  outside  the  city,  and  was  told  by  her  said  hus- 
band that  it  did  not;  but  this  defendant  refused  to  sign  the 
same,  whereupon  her  said  husband  took  hold  of  this  defendant, 
and  by  physical  force  seated  this  defendant  in  a  chair  at  the 
table  and  put  a  pen  in  her  hand,  and  placing  his  hands  on  this 
defendant's  shoulder  and  arm,  commanded  and  compelled  her 
to  write  her  name,  which  she  did  and  not  otherwise,  and  not  of 
her  own  free  will  and  accord,  but  that  she  was  compelled  to 
sign  said  mortgage  by  force  and  threats  of  her  said  husband, 
and  that  the  same  was  signed  under  duress,  by  actual  force, 
physical  coercion,  and  the  use  of  violence  and  compulsion  of 
her  said  husband,  and  through  and  by  such  duress,  force,  physi- 
cal coercion,  and  not  otherwise,  she  was  made  to  sign  such 
mortgage,  and  this  defendant  avers  and  alleges  that  such  mort- 
gage is  not  her  deed. 

"  And  this  defendant  further  answering,  says  that  afterwards, 
when  Alison  Crockett,  the  officer  certifying  to  the  acknowledg- 
ment of  said  mortgage,  came  into  the  room  where  this  defend- 
ant was,  to  take  such  acknowledgment,  said  Crockett  informed 

defendant  that  said  mortgage  was  upon  some  city  lots  belonging 
vol.  xiii.  36 
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to  her  husband  and  did  not  cover  her  land.  That  defend- 
ant believed  said  declaration  to  be  true ;  that  Crockett  did  not 
read  said  mortgage  to  defendant,  or  otherwise  explain  the  con- 
tents thereof,  except  as  herein  stated;  that  defendant  did  not 
read  said  mortgage,  because  she  believed  the  declaration  of 
said  Crockett  to  be  true,  and  feared  to  offend  her  husband 
by  refusing  to  acknowledge  the  signature  to  said  mortgage  as 
hers." 

Her  answer  further  alleged  as  follows :  — 

"The  said  Alison  Crockett  was  the  agent  of  the  plaintiff 
herein,  in  loaning  money  to  her  said  husband,  William  Cook, 
and  taking  said  mortgage  in  security  therefor;  and  when  he 
took  said  acknowledgment  and  made  the  representations  afore- 
said, that  this  defendant's  land  was  not  included  in  said  mort- 
gage, he  was  acting  as  the  agent  of  the  plaintiff  herein,  and 
that  he  then  had  full  knowledge  and  well  knew  that  the  land 
above  described  (the  sixty-acre  tract)  was  the  property  of  this 
defendant  and  was  included  in  said  mortgage." 

To  this  answer  the  general  replication  was  filed. 

William  Cook  having  died  before  the  commencement  of  the 
suit,  George  P.  Nelson,  administrator  of  his  estate,  and  other 
defendants,  answered ;  but  their  answers  are  immaterial,  as  no 
questions  are  involved  in  this  appeal  except  such  as  arise  upon 
the  answer  of  Jane  Cook. 

Upon  the  issue,  made  by  the  pleadings,  proofs  were  taken, 
and  upon  final  hearing  the  court  made  a  decree  foreclosing  the 
mortgage  upon  the  city  lots,  but  as  to  the  sixty-acre  tract 
the  court  found  for  defendant,  Jane  Cook,  and  declared  that 
the  mortgage  was  not  a  lien  thereon,  and  omitted  said  tract 
from  the  decree  of  sale. 

The  insurance  company,  being  dissatisfied  with  the  decree  of 
the  court  below,  has  brought  the  case  here  on  appeal. 

The  defence  relied  on  is,  that  the  signature  of  Jane  Cook  to 
the  mortgage  was  obtained  by  means  of  the  false  representa- 
tions of  her  husband  and  by  compulsion  through  the  application 
of  physical  force,  and  that  her  acknowledgment  was  obtained 
by  means  of  the  false  representations  of  her  husband  and  the 
officer  before  whom  she  made  it,  in  respect  to  the  contents  of 
the  mortgage. 
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The  defence  rests  mainly  upon  the  answer,  and  upon  the 
deposition  of  Mrs.  Cook. 

The  only  person  present  besides  Mrs.  Cook,  when  the  mort- 
gage was  signed  by  her  was  her  husband.  There  were  only 
two  persons  present  besides  her  when  the  acknowledgment  of 
the  mortgage  was  taken.  These  were  her  husband,  and  Alison 
Crockett,  register  of  deeds  for  Wyandotte  County,  before 
whom  the  acknowledgment  was  made,  both  of  whom  are  dead. 
She  is,  therefore,  the  only  living  witness  of  what  transpired 
when  the  mortgage  was  signed  and  acknowledged. 

She  admitted  her  signature  to  the  mortgage,  but  said  it  was 
obtained  in  the  following  manner:  Cook,  her  husband,  came  in 
and  asked  her  to  sign  the  mortgage.  He  stated  that  it  covered 
the  town  lots  in  Wyandotte.  She  declined  to  sign  it.  What 
then  took  place  is  thus  stated  by  her :  "  He  said  if  I  did 
not  sign  that  mortgage  he  would  come  off  down  town  and  go 
to  drinking  till  he  killed  himself;  these  are  just  the  words 
he  said,  and  then  from  that  he  said  he  was  going  to  compel 
me  to  sign  it,  and  then  as  I  say  he  forced  me  into  the  chair, 
he  took  me  and  set  me  in  the  chair  and  held  me  there,  and 
took  the  pen  and  put  it  in  my  hand  and  guided  my  hand  and 
wrote  my  name  there." 

In  answer  to  the  question,  "How  is  it  that  your  name  is 
so  well  written  on  the  mortgage?"  she  said,  "After  he  got 
through  he  took  the  pen  and  straightened  the  places." 

She  further  testified  as  follows  :  — 

"After  the  mortgage  was  signed,  Crockett  came  in.  He 
asked  me,  *  Whore  is  the  paper,  are  you  going  to  sign?'  Mr. 
Cook  spoke  up  and  said,  ( It  is  already  signed.'  He  asked  me 
then  if  I  signed  it.  I  did  not  say  anything.  Mr.  Cook  stood 
between  me  and  Mr:  Crockett ;  he  as  much  as  told  me  to  keep 
my  mouth  shut  by  his  motions.  He  looked  me  right  in  the 
face." 

She  further  testified  that  Crockett  did  not  explain  to  her  the 
contents  of  the  mortgage  before  taking  her  acknowledgment. 
He  simply  told  her  that  the  mortgage  was  nothing  to  injure 
her,  that  it  was  on  property  down  on  Minnesota  Avenue. 

The  complainant  introduced  in  evidence  the  original  mort- 
gage and  also  the  original  of  a  draft,  which  Mrs.  Cook  testified 
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bore  her  indorsement,  and  her  original  deposition  in  this  case 
bearing  her  signature.  The  evidence  of  three  experts  in  hand- 
writing was  also  introduced  for  complainant.  They  all  testi- 
fied that  her  signature  to  the  mortgage  and  deposition  and 
her  indorsement  of  the  draft  were  written  by  the  same  person ; 
that  the  signature  to  the  mortgage  appeared  to  be  in  the  same 
natural  and  voluntary  hand  as  the  other  signatures,  and  that 
upon  inspection  through  a  glass  showed  no  signs  of  having 
been  touched  up  or  altered. 

The  three  original  signatures  were  exhibited  to  the  court 
An  inspection  of  them  with  the  naked  eye  satisfies  us  that 
her  statement  that  her  signature  to  the  mortgage  was  made 
in  the  manner  described  in  her  deposition  cannot  be  true. 
It  is  as  free  and  natural  as  her  signature  to  her  deposition  or 
her  indorsement  of  the  draft.  It  bears  no  signs  of  constraint, 
as  would  inevitably  have  been  the  case  if  she  had  reluctantly 
held  the  pen  and  it  had  been  guided  by  another  hand  and  will. 
It  bears  no  signs  of  any  change  or  filling  up  or  straightening. 
On  this  subject  the  inspection  of  the  signatures  leaves  no  doubt 
in  our  minds.  Her  narrative  in  regard  to  the  manner  in 
which  her  signature  to  the  mortgage  was  made  is  contradicted 
by  the  signature  itself,  and  a  comparison  of  it  with  the  others 
put  in  evidence.  How,  then,  can  we  give  credence  to  her  tes- 
timony, touching  the  representations  of  her  husband  in  relation 
to  the  contents  of  the  mortgage  and  her  account  of  the  manner 
in  which  her  acknowledgment  was  taken  ? 

When  a  deed  or  mortgage,  regular  in  appearance,  and  bear- 
ing the  genuine  signature  and  duly  certified  acknowledgment 
of  the  grantor  or  mortgagor  is  attacked,  the  evidence  to  im- 
peach it  should  be  clear  and  convincing. 

In  the  case  of  Rowland  v.  Blake  (97  U.  S.  624)  this  court 
said  :  "  The  burden  rests  upon  the  moving  party  of  overcoming 
the  strong  presumption  arising  from  the  terms  of  a  written 
instrument.  If  the  proofs  were  doubtful  and  unsatisfactory,  if 
there  is  a  failure  to  overcome  this  presumption  by  testimony 
entirely  plain  and  convincing  beyond  reasonable  controversy, 
the  writing  will  be  held  to  express  correctly  the  intention  of 
the  parties.  A  judgment  of  the  court,  a  deliberate  deed  or 
writing,  are  of  too  much  solemnity  to  be  brushed  away  by 
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loose  and  inconclusive  testimony."  See  also  Shelburne  v. 
Inchiquin,  1  Bro.  Ch.  338,  341;  Henkle  v.  Royal  Assurance 
Co.,  1  Ves.  Sen.  817 ;  The  Marquis  Townshend  v.  Stungroom, 
6  Ves.  Jr.  328,  388  ;  Gillespie  v.  Moon,  2  Johns.  (N.  Y.)  Ch. 
685;  Lyman  v.  United  Insurance  Co.,  id.  630;  Graves  v. 
Boston  Marine  Insurance  Co.,  2  Cranch,  444. 

The  acknowledgment  of  a  deed  can  only  be  impeached  for 
fraud,  and  the  evidence  of  fraud  must  be  clear  and  convincing. 
Russell  v.  Baptist  Theological  Union,  73  111.  387. 

In  this  case,  the  testimony  of  Mrs.  Cook  touching  the  manner 
in  which  her  signature  to  the  mortgage  was  obtained  is  so 
incredible,  that  her  account  of  the  way  in  which  her  acknowl- 
edgment was  taken  is  entitled  to  little  weight. 

We  have  not  thought  it  necessary  to  consider  the  question 
whether,  under  the  statute  of  Kansas,  the  communications  be- 
tween her  and  her  late  husband,  to  which  she  testified,  are 
admissible  in  evidence. 

It  is  unnecessary  to  discuss  the  other  evidence  in  this  case. 
It  is  sufficient  to  say  that  it  is  entirely  circumstantial,  and  its 
weight  is  decidedly  against  the  defence  set  up. 

We  are  of  opinion  that  there  was  no  evidence  in  the  case 
sufficient  to  overcome  the  effect  of  the  mortgage  and  the  offi- 
cer's certificate.  The  Circuit  Court  should,  therefore,  not  have 
excepted  the  sixty-acre  tract  from  its  decree  of  foreclosure. 
For  this  error  the  decree  must  be  reversed,  and  the  cause  re- 
manded with  directions  to  enter  a  decree  for  the  complainant 

in  conformity  with  this  opinion ;  and  it  is 

So  ordered. 
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Dubuclet  v.  Louisiana. 

A  suit  instituted  xl  try  the  title  of  a  party  to  a  State  office,  whereof  he  is  the 
incumbent,  and  whereto  he  was,  by  the  constituted  authorities  of  the  State, 
duly  declared  to  be  elected  pursuant  to  her  laws,  cannot  be  removed  from  one 
of  her  courts  into  the  Circuit  Court  of  the  United  States  on  his  petition,  set- 
ting forth  that,  by  reason  of  bribery  and  threats,  colored  persons  who  were 
qualified  to  vote  at  the  election,  and  who  would  have  voted  for  him,  were 
deterred  from  voting,  and  that  the  returning  board  rejected  the  votes  of  the 
parishes  where  such  illegal  practices  prevailed. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  John  May  for  the  plaintiff  in  error. 
Mr.  Conway  Robimon,  contra. 

Mb.  Chief  Justice  Waits  delivered  the  opinion  of  the 
court. 

This  suit  was  brought  by  the  State  of  Louisiana  on  the  rela- 
tion of  John  C.  Moncure,  in  the  Sixth  District  Court  for  the 
parish  of  Orleans,  on  the  20th  of  March,  1877,  to  try  the  title 
of  Dubuclet,  the  plaintiff  in  error,  to  the  office  of  treasurer  of 
state,  the  duties  of  which  he  was  performing  under  a  commis- 
sion from  the  governor,  dated  Dec.  31,  1874.  The  allega- 
tions of  the  petition  are,  in  substance,  that  Moncure  was  in  fact 
elected  to  the  office  at  an  election  which  was  held  on  the  2d  of 
November,  1874,  but  that  the  returning  board,  by  a  false  and 
illegal  canvass  and  compilation  of  the  votes,  declared  that  a 
majority  were  in  favor  of  Dubuclet,  who  was  thereupon  com- 
missioned. 

On  the  2d  of  April,  1877,  Dubuclet  filed  his  petition  for  the 
removal  of  the  suit  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Louisiana.  This  petition  was  granted  by 
the  State  court,  but  when  the  case  got  to  the  Circuit  Court 
it  was  remanded  on  the  ground  that  it  was  not  in  law  remov- 
able. To  reverse  that  order  of  the  Circuit  Court  this  writ  of 
error  was  brought. 
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It  is  conceded  that,  according  to  the  decisions  in  Strauder 
v.  West  Virginia  (100  U.  S.  303)  and  Virginia  v.  Hives 
(id.  313).  a  case  was  not  made  for  removal  under  sect.  641, 
Rev.  Stat.  We  think  it  equally  clear  that  the  showing  in 
the  petition  was  not  sufficient  to  effect  a  transfer  under  the 
second  section  ot  the  act  of  March  3,  1875,  c.  137,  18  Stat. 
470.  The  averments  relied  on  for  this  purpose  are  as  fol- 
lows :  — 

u  Petitioner  further  represents  that,  at  the  election  held  in 
this  State  on  the  day  of  November,  A.  D.  1874,  for  state 

treasurer,  at  which  petitioner  was  a  candidate,  that  in  the  par- 
ishes of  De  Soto,  Bienville,  Union,  Grant,  and  other  parishes 
of  the  State,  there  were  more  than  five  thousand  citizens  of 
color  of  the  State  of  Louisiana  and  of  the  United  States  quali- 
fied by  law  to  vote  at  said  election,  and  who  offered  to  vote, 
and  if  they  had  been  permitted  to  vote  would  have  voted  for 
petitioner,  and  against  Jno.  C.  Moncure,  relator,  and  who  were 
prevented,  hindered,  and  controlled  and  intimidated  from  voting 
for  petitioner  by  relator  Moncure  and  those  acting  in  his  inter- 
est, by  means  of  bribery,  threats  of  depriving  them  of  employ- 
ment and  occupation,  and  of  ejecting  them  from  rented  houses, 
lands,  and  other  property,  and  by  threats  of  refusing  to  renew 
leases  or  contracts  for  labor,  and  by  threats  of  violence  to  them 
or  their  families,  in  violation  of  their  and  your  petitioner's  civil 
rights,  and  in  violation  of  the  laws  of  the  United  States,  made 
and  enacted  to  protect  the  civil  rights  of  citizens  of  color  and 
previous  condition  of  servitude. 

"  Petitioner  further  represents  that,  in  consequence  of  said 
illegal  acts  and  violation  of  the  laws  of  the  State  of  Louisiana 
and  the  United  States,  by  relator  Moncure,  and  those  acting  in 
his  interest,*  at  and  before  said  election,  and  for  the  purpose  of 
defeating  your  petitioner  for  treasurer  of  the  State  of  Louisiana, 
that  the  returning  officers  of  election  of  the  State  of  Louisiana, 
in  accordance  to  law,  and  their  sworn  duty,  duly  returned  your 
petitioner  elected,  by  rejecting  the  votes  cast  in  the  several 
parishes  and  at  the  several  polls  where  relators,  in  their  peti- 
tion, complain  the  vote  should  have  been  counted  in  his,  Mon- 
cure's  favor,  and  where  they  complain  the  vote  should  not  have 
been  counted  in  favor  of  petitioner. 
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"  Petitioner  further  represents  that  the  suit  of  the  rolatov  is 
for  the  object  and  purpose  of  depriving  your  petitioner  of  the 
office  of  treasurer  of  the  State  of  Louisiana,  by  reason  of  the 
denial  of  the  aforesaid  citizens  the  rigbt  to  vote  on  account  of 
race,  color,  and  previous  condition  of  servitude,  in  violation  of 
the  laws  of  the  United  States  made  to  protect  the  equal  civil 
rights  of  petitioner  and  those  offering  to  vote  for  hiin,  and  by 
reason  of  the  right  guaranteed  by  the  fifteenth  article  of  amend- 
ment to  the  Constitution  of  the  United  States." 

If  all  that  is  here  alleged  be  true,  it  does  not  show  a  case 
"arising  under  the  Constitution  or  laws  of  the  United  States." 
If  Moncure  was  guilty  of  what  is  charged  against  him,  he  had 
violated  the  provisions  of  sect.  5507  of  the  Revised  Statutes ; 
but  that  gave  Dubuclet  no  right,  under  the  laws  of  the  United 
States,  to  have  the  entire  vote  of  the  designated  parishes  thrown 
out  by  the  canvassers  of  the  election.  Moncure  might  have 
been  prosecuted  for  what  he  had  done,  but  neither  his  prosecu  - 
tion,  conviction,  nor  punishment  would  of  itself  set  aside  the 
vote  of  the  parishes  or  polls  as  returned.  The  effect  of  such 
conduct  on  the  validity  of  the  election  depended,  so  far  as  this 
record  shows,  on  the  laws  of  the  State  and  not  on  those  of  the 
United  States.  Whether  Moncure  and  those  in  his  interest 
have  been  guilty  of  a  crime  punishable  by  law,  may  depend 
alone  on  the  laws  of  the  United  States ;  but  the  United  States 
have  not  as  yet  attempted  to  declare  what  effect  such  unlawful 
acts  shall  have  on  the  election  of  a  purely  State  officer.  The 
laws  of  Louisiana,  it  is  conceded,  gave  colored  men  the  right 
to  vote  at  all  elections,  and  because  in  this  case  they  were  pre- 
vented by  intimidation  from  exercising  that  privilege,  the 
properly  constituted  canvassing  board  of  the  State,  acting,  as 
is  alleged  by  Dubuclet  in  his  petition,  "  in  accordance  to  law 
and  their  sworn  duty,"  rejected  all  votes  from  the  parishes  and 
polls  where  intimidation  occurred,  and  thus  found  that  he  was 
elected.  Had  the  vote  of  these  parishes  been  counted,  the 
result  would  have  been  in  favor  of  Moncure.  Thus,  according 
to  Dubuclet's  own  showing,  his  right  to  his  office  depends  on 
the  laws  of  the  State.  Because  the  laws  of  the  State  required 
the  returning  board  to  reject  the  votes  of  the  parishes  and 
polls  where  intimidation,  whether  of  white  or  colored  voters, 
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materially  interfered  with  the  election,  the  majority  of  the 
votes  cast  at  the  election,  which  could  be  counted,  were  in 
his  favor,  and,  therefore,  he  is  in  office.  Such  is  in  effect  his 
allegation  in  the  petition  for  removal.  Clearly,  then,  on  his 
own  showing,  his  right  arises  not  so  much  under  the  Con- 
stitution and  laws  of  the  United  States  as  under  those  of  the 
State. 

Sect.  2010  Revised  Statutes  gives  one  who  "  is  defeated  or 
deprived  of  his  election,"  to  such  an  office  as  Dubuclet  holds, 
the  right  of  suing  for  his  office  in  the  courts  of  the  United 
States,  "  where  it  appears  that  the  sole  question  touching  the 
title  to  such  office  arises  out  of  the  denial  of  the  right  to  vote 
to  citizens  who  so  offered  to  vote,  on  account  of  race,  color, 
or  previous  condition  of  servitude."  That  certainly  is  not  this 
case;  for  Dubuclet,  instead  of  being  defeated  or  deprived  of 
his  election,  is  now  in  office  under  his  election  duly  declared 
pursuant  to  the  laws  of  the  State,  and  exercising  all  the  duties  of 
his  place  and  enjoying  all  its  privileges.  This  section  provides 
for  an  original  suit  by  one  out  of  office  to  get  in,  but  not  for 
the  removal  of  a  suit  against  one  in  office  to  put  him  out.  It 
is  unnecessary  to  discuss  the  validity  of  the  law  in  its  applica- 
tion to  purely  State  offices,  for  it  does  not  affect  this  case.  It 
is  one  thing  to  have  the  right  to  sue  in  the  courts  of  the  United 
States,  and  another  to  transfer  to  that  jurisdiction  a  suit  law- 
fully begun  in  a  State  court. 

We  think  it  clear  that  the  Circuit  Court  ought  not  to  have 

taken  jurisdiction  of  the  case* 

Judgment  affirmed. 
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Supeevisoes  v.  Kennicott. 

1.  A  stipulation,  signed  by  the  parties  or  their  attorneys,  and  filed  with  the  clerk 

of  the  Circuit  Court,  submitting  a  civil  cause  for  trial  on  an  agreed  state 
ment  of  facts,  is  "  a  stipulation  in  writing  waiving  a  jury,"  within  the  mean- 
ing of  sect.  049  of  the  Revised  Statutes. 

2.  This  court  has  authority,  under  sect.  700  of  the  Revised  Statutes,  to  deter- 

mine, as  in  case  of  a  special  verdict,  whether  the  facts  set  forth  in  such 
statement  are  sufficient  in  law  to  support  the  judgment,  although  the  find- 
ing of  the  Circuit  Court  on  them  be  in  form  general. 
8.  An  appeal  was  taken  by  a  county  from  a  decree  of  foreclosure  rendered 
against  it  upon  a  mortgage  of  its  lands,  to  secure  the  bonds  of  a  railroad 
company.  The  decree  was  affirmed,  and  the  costs  of  the  appeal  were  paid. 
Held,  that  the  liability  of  the  county  and  its  sureties  upon  the  supertedeai 
bond  is  limited  to  such  damages  as  resulted  from  a  delay  in  the  sale  of  the 
lands,  and  does  not  include  the  balance  remaining  unpaid  of  the  decree 
after  applying  thereto  the  proceeds  of  the  sale,  nor  the  interest  thereon 
which  accrued  pending  the  appeal. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

The  facts  are  stated  in  the  opinion  of  the  court. 

The  case  was  argued  by  Mr.  C.  C.  Boggs  for  the  plaintiff  in 
error,  and  by  Samuel  J.  Crooks  for  the  defendant  in  error. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

The  County  of  Wayne,  Illinois,  mortgaged  its  swamp  and 
overflowed  lands  to  secure  an  issue  of  bonds  by  the  Mt.  Vernon 
Railroad  Company.  The  county  was  in  no  way  bound  for  the 
payment  of  the  debt.  It  simply  mortgaged  its  lands  for  the 
benefit  of  the  company.  Default  having  been  made  in  the  pay- 
ment of  the  bonds,  a  suit  was  begun  in  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  Illinois  to  fore- 
close the  mortgage.  In  this  suit  a  decree  was  entered,  June 
25,  1874,  finding  the  amount  due  from  the  company  on  its 
bonds,  and  directing  that  the  lands  of  the  county  be  sold  and 
the  proceeds  applied  to  the  debt.  From  this  decree  the  county 
appealed  to  this  court,  giving  a  bond,  with  a  large  number  of 
persons  as  sureties,  in  the  penal  sum  of  $40,000,  conditioned 
according  to  law,  for  a  supersedeas.     At  the  October  Term, 
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1876,  the  decree  below  was  affirmed  here  with  costs  and  the 
cause  remanded.     Supervisors  v.  Kennicott,  94  U.  S.  498. 

This  was  a  suit  on  the  appeal  and  supersedeas  bond,  the 
allegations  in  the  declaration  as  to  damages  being  as  fol- 
lows :  — 

"  A  large  amount  of  damages  hath  accrued  to  the  said  plain- 
tiffs by  the  failure  of  the  said  board  of  supervisors  to  make 
good  their  plea,  to  wit,  the  amount  of  $100,000,  consisting  of 
$40,000  of  interest  which  accrued  on  said  decree  during  the 
pendency  of  said  appeal,  which  is  wholly  unpaid,  and  of 
$200,000  of  said  decree  remaining  unsatisfied  by  sale  of  the 
lands  ordered  by  said  decree,  and  of  $50,000  depreciation  in 
the  value  of  said  lands  during  the  pendency  of  said  appeal, 
and  of  $25,000,  attorneys'  fees  for  attending  to  said  appeal, 
and  $50,000  taxes  on  said  lands  during  the  pendency  of  said 
appeal." 

The  bill  of  exceptions  shows  that  the  case  was  submitted  to 
the  court  on  an  agreed  state  of  facts,  it  being  stipulated  "  that 
pleas  proper  in  such  case  were  on  file."  This  agreed  statement 
purported  to  be  signed  by  the  attorneys  for  the  plaintiff,  the 
attorney  for  the  county,  and  the  attorney  for  the  sureties  on 
the  bond.  The  part  material  to  the  questions  presented  here 
is  as  follows :  — 

"  It  is  further  agreed,  that,  so  far  as  the  right  of  recovery  in 
this  case  is  concerned,  it  shall  be  deemed  and  considered  that  a 
sale  of  the  lands  in  the  decree  described  had  been  made  and 
approved  by  the  court  before  the  commencement  of  this  suit, 
and  that  the  lands  in  the  decree  and  mortgage  and  trust  deed 
mentioned  did  not  bring  enough  at  said  sale  to  satisfy  and  pay 
the  amount  due  the  complainant  under  the  decree  as  holders 
of  the  bonds  of  said  railroad  company  by  an  amount  largely  over 
the  amount  of  the  appeal  bond  in  this  cause  sued  on,  and  that 
the  interest  at  the  legal  rate  on  the  aggregate  amount  of  the 
bonds  of  the  railroad  company  found  due  the  complainants  as 
established  by  the  decree  during  the  pendency  of  said  appeal 
would  amount  to  a  sum  largely  exceeding  the  amount  of  the 
appeal  bond  in  this  cause  sued  on." 

It  was  further  admitted,  as  appears  of  record,  that  the  costs 
of  the  appeal  had  been  paid. 
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Upon  the  facts  so  stated  and  agreed  the  court  fonnd  gener- 
ally for  the  plaintiffs  on  the  issue  and  that  they  had  sustained 
damage  to  the  amount  of  $40,000,  the  penalty  of  the  bond. 
Judgment  was  given  accordingly.  To  reverse  that  judgment 
this  writ  of  error  has  been  prosecuted. 

It  is  contended  by  the  defendants  in  error  that  the  case  can- 
not be  re-examined  here  on  its  merits,  —  1,  because  the  record 
does  not  show  that  a  "  stipulation  in  writing  waiving  a  jury  " 
was  filed  with  the  clerk,  as  required  by  sect.  649  of  the  Re- 
vised Statutes ;  and,  2,  because  the  finding  of  the  court  was  in 
form  general,  and  not  special,  as  required  by  sect.  700. 

1.  As  to  the  waiver  of  a  jury.  The  record  does  contain  a 
stipulation  in  writing  signed  by  the  attorneys  of  the  respective 
parties,  submitting  the  cause  to  the  court  for  trial  on  the 
agreed  facts.  As  a  case  cannot  be  submitted  to  the  court  for 
trial  without  waiving  a  jury,  a  stipulation  to  submit,  especially 
if  it  be  on  agreed  facts,  is  of  itself  a  sufficient  waiver  to  meet 
the  requirements  of  sect.  649. 

2.  As  to  the  finding.  Even  before  the  act  of  1865,  c.  86, 
sect.  4  (18  Stat.  501,  reproduced  in  sects.  649  and  700,  Rev. 
Stat.),  it  was  always  held  that  a  judgment  on  agreed  facts 
spread  at  large  on  the  record  could  be  reviewed  here  on  a  writ 
of  error.  United  States  v.  Eliason,  16  Pet.  291 ;  Stimpson  ▼. 
Baltimore  ft  Susquehanna  Railroad  Co.,  10  How.  329 ;  Gra- 
ham v.  Bayne,  18  id.  60;  Suydam  v.  Williamson,  20  id.  427; 
Campbell  v.  Boyreau,  21  id.  223 ;  Burr  v.  Des  Moines  Company, 
1  Wall.  99.  Such  a  statement  was  considered  to  be  equivalent 
to  a  special  verdict  and  to  present  questions  of  law  alone  for 
the  consideration  of  the  court.  It  is  manifest  that  the  act  of 
1865  was  not  intended  to  interfere  with  this  practice.  The 
evident  object  of  that  legislation  was  to  give  special  findings 
the  same  effect  for  the  purposes  of  a  writ  of  error  as  a  special 
verdict  or  an  agreed  case. 

This  record  shows  distinctly  that  the  court  was  only  required 
to  determine  whether  in  law,  on  the  agreed  facts,  the  defend- 
ants were  liable  on  their  bond.  It  is  true  that  in  the  judgment 
as  entered  it  is  stated  that  the  court  found  the  issue  in  favor  of 
the  plaintiffs,  but  that,  when  read  in  connection  with  the  bill 
of  exceptions,  is  no  more  than  a  declaration  that  the  court 
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found  the  law  to  be  in  favor  of  the  plaintiff  on  the  case  as 
stated. 

There  were  in  fact  no  pleadings  after  the  declaration,  and 
the  effect  of  the  stipulation  that  pleas  proper  to  the  case  were 
on  file  was  that  the  pleadings  presented  in  form  the  case  as 
stated,  and  left  nothing  for  the  court  to  do  but  to  enter  judg- 
ment thereon.  There  was  no  issue  but  of  law,  and  that  the 
court  found  for  the  plaintiffs.  The  same  case  is  brought  here 
by  the  record,  and  we  are  entirely  satisfied  it  is  one  we  have 
the  power  to  review.    . 

This  brings  us  to  the  consideration  of  the  Assignment  of 
errors,  which  is  to  the  effect  that  the  court  was  wrong  in  giv- 
ing judgment  for  the  plaintiffs*  Sect.  1000  of  the  Revised 
Statutes  provides  that  when  an  appeal  "  is  a  supersedeas  and 
stays  execution,"  the  security  must  be  that  the  appellant  "  shall 
prosecute  his  appeal  to  effect,  and,  if  he  fails  to  make  his  plea 
good,  shall  answer  all  damages  and  costs."  In  regulating  the 
practice  under  this  statute,  we,  by  our  Rule  29,  provide  that  in 
suits  on  mortgages  "indemnity  ...  is  only  required  in  an 
amount  sufficient  to  secure  the  sum  recovered,  for  the  use  and 
detention  of  the  property,  and  the  costs  of  the  suit,  and  '  just 
damages  for  delay,'  and  costs  and  interest  on  the  appeal."  The 
damages  to  be  answered  for  are  clearly  only  such  as  are  inci- 
dent to  the  plea  that  fails,  that  is  to  say,  the  appeal  that  is 
taken. 

The  appeal  of  Wayne  County  was  from  a  decree  which  sub- 
jected its  lands  to  the  payment  of  the  debt  of  the  railroad  com- 
pany. By  taking  the  appeal  no  new  obligations  were  assumed 
in  respect  to  the  debt.  Clearly,  then,  the  damages  which  the 
county  and  its  sureties  bound  themselves  to  answer  must  have 
been  such  only  as  followed  from  the  delay  in  the  sale  of  the 
property.  That  does  not  necessarily  imply  an  obligation  to 
pay  the  balance  which  remains  of  the  mortgage  debt  after  the 
entire  proceeds  of  the  lands  have  been  applied  to  its  satis- 
faction. 

In  Jerome  v.  Mc  Carter  (21  Wall.  17),  we  held  that  our  rule 
did  not  require  security  for  the  payment  of  all  the  accumula- 
tion of  interest  on  the  mortgage  debt  pending  the  appeal,  but 
only  indemnity  against  loss  by  reason  of  such  accumulation, 
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the  amount  of  whicL  would  depend  in  each  case  on  its  own 
facts. 

The  damages  in  this  case  claimed  by  the  plaintiffs  are,  1,  for 
interest  on  the  debt  which  accrued  during  the  appeal ;  2,  the 
balance  of  the  decree  which  remained  unsatisfied  after  the  sale; 
3,  depreciation  in  the  value  of  the  lands  ;  4,  attorney's  fees ;  and, 
5,  taxes  on  the  lands.  No  claim  is  made  for  the  use  and  deten- 
tion of  the  property  otherwise  than  in  this  way.  The  agreed 
case  shows  that  there  was  an  accumulation  of  interest  on  the 
debt  during  the  appeal  largely  exceeding  the  penalty  of  the 
bond,  and  that  a  balance  of  the  mortgage  debt,  also  much  more 
than  the  penalty  of  the  bond,  was  left  unpaid  when  the  pro- 
ceeds of  the  sale  had  all  been  applied  in  accordance  with  the 
terms  of  the  decree.  This  is  the  extent  of  what  was  agreed 
on.  There  is  no  statement  that  the  lands  had  depreciated  in 
value  or  that  taxes  had  accumulated.  Neither  is  it  stated  that 
any  loss  had  actually  accrued  to  the  appellees  by  reason  of  the 
stay  of  sale.  So  far  as  appears,  the  lands  may  have  increased 
in  value  to  an  amount  larger  than  the  accumulation  of  interest, 
and  the  taxes  may  have  been  paid.  The  single  question, 
therefore,  was  presented  to  the  court,  whether  on  the  agreed 
facts  the  county  and  its  sureties  were  liable  in  law  to  the  ex- 
tent of  their  bond  for  the  accumulation  of  interest  or  the 
balance  of  the  mortgage  debt.  The  judgment  was  to  the  effect 
that  they  were.  In  this  we  think  there  was  error.  Upon  the 
agreed  facts  no  damages  had  resulted  from  the  appeal  for  which 
the  county  could  in  law  be  required  to  answer,  and  the  judg- 
ment  should  have  been  for  the  defendants. 

There  were  other  rulings  presented  by  the  bill  of  exceptions, 
but  as  upon  the  whole  case  as  made  there  can  be  no  recovery, 
we  have  considered  it  unnecessary  to  state  them. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and  the 

cause  remanded  for  further  proceedings  to  be  had  therein  not 

inconsistent  with  this  opinion ;  and  it  is 

So  ordered. 
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County  op  Ouachita  v.  Wolcott. 

1.  Warrants  issued  by  a  county  in  Arkansas  are  not  negotiable  paper  in  the 

sense  of  the  law  merchant. 

2.  Where  the  county  court  has  fixed,  by  its  order,  a  time  for  calling  in  the 

warrants  for  redemption,  classification,  or  other  lawful  purpose,  the  holder, 
who  neglects  or  refuses  to  present  them,  as  required  by  the  order,  and 
the  notice  thereof  given,  conformably  to  the  statute,  has  no  right  of  action 
against  the  county  to  enforce  the  payment  of  them. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Augustus  H.  Garland  and  Mr.  F.  W.  Compton  for  the 
plaintiff  in  error. 

Mr.  U.  M.  Itose,  contra. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

This  action  was  commenced  March  10,  1876,  on  fifty-four 
county  warrants  of  Ouachita  County,  of  the  State  of  Arkansas, 
the  plaintiff  being  a  citizen  of  another  State.  The  defence  was 
that  the  county  court  of  the  county  in  conformity  to  the  act 
of  the  Arkansas  legislature  of  Jan.  6,  1857,  made  an  order 
Jan.  4,  1876,  calling  in  all  the  outstanding  warrants  of  the 
county,  including  those  sued  on  in  this  case,  for  the  purpose 
of  examination,  cancellation,  and  reissue,  fixing  Friday  the 
seventh  day  of  April  of  that  year  as  the  limit  of  time 
for  presenting  them.  All  holders  were  notified  to  deposit 
them  with  the  clerk  any  time  prior  to  that  date,  and  that 
on  their  failure  to  do  so  they  would  be  forever  barred  from 
any  claim  thereon  against  the  county.  These  warrants  not 
being  presented,  were,  four  days  after  that  date,  formally  de- 
clared by  the  county  court  to  be  barred.  At  the  time  of  the 
original  order  calling  them  in  they  were  the  property  of  A.  A. 
Tufts,  a  citizen  of  the  State  of  Arkansas,  who,  some  six 
weeks  thereafter,  sold  them  to  Henry  M.  Cooper,  also  a  citizen 
of  that  State,  both  of  whom  had  legal  and  actual  notice  of  said 
order. 
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On  these  facts  the  circuit  judge  was  of  opinion  that  as 
the  plaintiff  was  a  citizen  of  another  State,  and  had  brought 
the  present  suit  before  the  time  limited  for  bringing  in  the 
warrants  under  the  order  of  the  county  court,  they  were 
not  barred  under  the  statute,  while  the  district  judge  was  of 
opinion  that,  because  of  the  failure  to  comply  with  that  order, 
the  suit  could  not  be  maintained.  Judgment  was  rendered 
April  8, 1878,  in  favor  of  the  plaintiff,  and  the  county  removed 
the  case  here. 

The  circuit  judge  does  not  appear  to  have  rested  his  judg- 
ment upon  any  idea  that  the  statute  of  Arkansas  violated  the 
contract,  and  was,  therefore,  void.  There  is  no  foundation  for 
such  a  proposition,  for  the  statute  had  been  the  law  of  the  State 
for  seventeen  years  when  the  warrants  were  issued.  They 
were,  therefore,  subject  to  its  operation.  Nor  is  there  any  ob- 
jection to  this  defence  on  the  ground  that  the  warrants  were 
negotiable  paper  in  the  mercantile  sense.  This  proposition  is 
carefully  considered  and  overruled  in  the  opiuion  of  this  court* 
delivered  at  this  term,  in  Wall  v.  County  of  Monroe,  supra, 
p.  74. 

But  the  citizenship  of  the  plaintiff  and  the  right  to  sue  in 
the  Federal  court  seems  to  have  been  the  main  point  on  which 
the  judgment  of  the  circuit  judge  rested. 

Certainly,  if  the  purpose  or  effect  of  the  statute  of  Arkansas 
was  to  deprive  a  citizen  of  another  State  of  his  right  under 
the  act  of  Congress  to  prosecute  any  legal  remedy  he  may 
have  in  that  court,  it  should  to  that  extent  be  disregarded. 
And  the  circuit  judge  probably  treated  the  Circuit  Court  and 
the  county  court  as  courts  of  co-ordinate  jurisdiction  over  the 
same  subject  and  the  same  parties,  and,  therefore,  disregarded 
the  final  judgment  of  the  county  court  barring  the  claim  of 
the  holder  which  was  entered  during  the  pendency  of  the 
suit  in  the  Circuit  Court.  If  this  manner  of  looking  at  the 
jurisdiction  of  the  two  courts  were  the  true  one,  the  result 
reached  by  the  court  would  not  follow.  For  the  county 
court,  according  to  the  course  of  procedure  prescribed  by  the 
statute,  having  first  commenced  proceedings,  of  which  the 
then  holder  of  the  warrants  had  due  notice,  and  they  not 
being  negotiable  as  mercantile  paper,  that  judgment  was  prop- 
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erly  pleadable  puis  darrein  continuance  as  a  defence  to  the 
action. 

But  we  do  not  think  this  is  the  correct  mode  of  viewing  the 
matter. 

The  statute  of  Arkansas,  though  a  peculiar  one,  is  a  law 
which  the  legislature  of  that  State  had  a  right  to  make,  and 
it  is  valid  as  to  all  county  warrants  issued  after  its  enact- 
ment. It  was  designed  to  enable  the  officers  who  had  charge 
of  the  financial  affairs  of  the  county  to  bring  before  them 
for  review,  adjustment,  and  renewal  all  the  outstanding  or- 
ders of  the  county,  that  they  might  know  the  amount  of  the 
debt,  detect  forgeries  and  frauds,  incorporate  interest  which 
had  been  long  standing  in  a  new  warrant  with  the  principal, 
assign  each  warrant  to  payment  out  of  its  appropriate  fund, 
and  make  arrangements  for  payment  according  to  priority  or 
other  just  claim  of  preference.  There  can  be  no  doubt  of  the 
legislative  authority  to  do  this,  and,  as  a  means  of  enforcing 
the  power  thus  conferred,  to  declare  that  warrants  not  pre- 
sented after  due  notice  shall  no  longer  exist  as  debts  against 
the  county. 

We  see  no  reason  to  hold  that  such  a  proceeding  is  designed 
to  deprive  a  holder  of  these  warrants  of  his  right  of  action  in  a 
court  of  the  United  States.  The  effect  of  it  is  the  same  in  the 
State  and  the  Federal  courts.  The  neglect  of  the  holder  to 
perform  the  duty  which  the  law  imposed  on  him  is  a  defence 
in  either  court.  If  he  had  presented  his  warrants,  they  would 
probably  have  been  reissued,  and  this  might  have  been  a  good 
replication  to  the  plea;  or  he  could  have  sued  in  the  same 
court  on  his  new  warrants. 

If,  after  presenting  his  warrants  in  due  time,  they  had  been 
illegally  declared  void,  or  rejected,  the  matter  might  have  been 
inquired  into  by  the  court.  But  he  had  no  right  to  disregard 
the  law,  which  was  a  part  of  the  contract  on  which  they  were 
issued,  or  to  seek  to  evade  it  by  a  suit  in  the  Circuit  Court, 
after  receiving  notice  that  he  was  called  on  to  comply  with  it. 
His  right  to  sue  in  the  Circuit  Court  is  not  denied  or  refused ; 
but  when  that  court  comes  to  decide  his  case,  the  decision 
must  be  governed  by  the  law  of  the  State  under  which  such 
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non-negotiable  warrants  were  issued,  by  one  of  its  municipal 
bodies. 

It  is  ordered  to  be  certified  that  the  plea  and  the  facts  certi- 
fied to  us  constitute  a  good  defence. 

Judgment  reverted. 
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Harter,  v.  Kebnochan. 

L  A  township  in  Illinois  and  a  taxpayer  thereof,  on  behalf  of  himself  and  other 
resident  taxpayers,  filed  their  bill  in  a  court  of  that  State  against  certain 
State,  county,  and  township  officers  and  the  "  unknown  owners  and  holders" 
of  certain  township  bonds,  each  payable  in  the  sum  of  $1,000.  The  bfll 
prayed  for  an  injunction  to  restrain  the  levy  and  collection  of  a  tax  to  pay 
the  principal  of  the  bonds  or  any  interest  thereon.  A.,  a  citizen  of  another 
State,  was  the  owner  of  all  of  them.  Held,  that  he  was  entitled,  under  the 
act  of  March  3, 1876,  c.  137  (18  Stat,  pt.  3,  p.  470),  to  remove  the  suit  to 
the  Circuit  Court  of  the  United  States. 

2.  A  decree  was  rendered  by  the  State  court  against  A.  by  default,  although 

he  was  not  summoned,  nor  served  with  a  copy  of  the  bill  or  any  notice  of 
the  pendency  of  the  suit  On  his  application  within  the  prescribed  period 
the  decree  was  set  aside,  and  he  thereupon  filed  his  petition  to  remove  the 
cause.    Held,  that  it  was  filed  in  due  time. 

3.  Neither  the  act  of  the  legislature  of  Illinois,  entitled  "An  Act  to  incorpo* 

rate  the  Illinois  Southeastern  Railway  Company,"  approved  Feb.  25, 
1867,  authorizing  townships  to  make  donations  to  that  company,  nor  the 
amendatory  act  of  Feb.  24, 1869,  authorizing  the  issue  of  township  bonds, 
for  the  amount  so  donated,  is  in  conflict  with  the  Constitution  of  the 
State. 

4.  The  bonds  of  the  township  of  Harter,  dated  April  1, 1880,  signed  by  the  su- 

pervisor and  countersigned  by  the  clerk  of  the  township,  reciting  that  they 
are  issued  in  pursuance  of  the  authority  conferred  by  those  acts  and  as 
election  of  the  legal  voters  of  the  township,  held  on  the  tenth  day  of  Novem- 
ber, 1868,  under  their  provisions,  are  valid  obligations  of  the  township, 
although  the  donation  was  voted  to  the  Illinois  Southeastern  Railway 
Company,  and  they  were  delivered  to  a  corporation  formed,  pursuant  to 
law,  by  the  consolidation  of  that  company  with  another. 
6.  As  the  records  of  the  township  show  that  the  bonds  were  directed  to  be 
issued  and  delivered  to  the  new  company,  the  township  is,  as  against  a 
bona  fide  holder  of  them  for  value,  estopped  from  denying  their  validity. 


Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Mr.  W.  J.  Henry  for  the  appellant, 
Mr.  George  A.  Sanders,  contra. 

Mb.  Justice  Harlan  delivered  the  opinion  of  the  court. 

This  suit  involves  the  liability  of  the  township  of  Harter,  in 
the  county  of  Clay,  State  of  Illinois,  upon  certain  bonds,  signed 
by  its  supervisor,  countersigned  by  its  clerk,  and  issued,  in  its 
name,  under  date  of  April  1,  1870.  They  were  each  made 
payable  in  the  sum  of  $1,000  to  the  Illinois  Southeastern  Rail- 
way Company  or  bearer,  thirty  years  after  date,  with  interest 
at  the  rate  of  ten  per  cent  per  annum;  the  right,  however, 
being  reserved  to  the  township  to  make  payment  at  any  time 
after  five  years  from  date  of  issue.  Each  recites  that  it  is  one 
of  a  series  "  issued  by  said  township  to  aid  in  the  construction  of 
the  Illinois  Southeastern  Railway,  in  pursuance  of  the  author- 
ity conferred  by  an  act  of  the  General  Assembly  of  the  State 
of  Illinois,  entitled  '  An  Act  to  incorporate  the  Illinois  South- 
eastern Railway  Company,  approved  Feb.  25, 1867,'  and  an  act 
amendatory  thereof,  approved  Feb.  24,  1869,  and  an  election 
of  the  legal  voters  of  the  aforesaid  township,  held  on  the  tenth 
day  of  November,  1868,  under  the  provisions  of  said  act." 
Upon  each  bond  also  appears  the  certificate  of  the  State  auditor, 
stating  that  it  had  been  registered  in  his  office,  pursuant  to  the 
provisions  of  the  act  entitled  "  An  Act  to  fund  and  provide  for 
paying  the  railroad  debts  of  counties,  townships,  cities,  and 
towns,"  in  force  April  16,  1869. 

The  bill  was  filed  in  the  year  1877,  in  the  Circuit  Court  for 
Clay  County,  by  the  township  of  Harter  and  two  of  its  resident 
taxpayers,  —  the  latter  suing  in  behalf  of  themselves  and  all 
other  taxpayers  of  the  township,  —  against  the  State  treasurer 
and  auditor,  the  county  clerk  and  treasurer,  the  township  col- 
lector, supervisor,  and  clerk,  and  two  justices  of  the  township ; 
and  also  against  the  "  unknown  owners  and  holders "  of  such 
bonds  with  their  coupons,  who  are  alleged  to  be  residents  and 
citizens  of  States  other  than  Illinois.  It  proceeded  upon  the 
ground  that  the  bonds  were  issued  without  authority  of  law, 
and,  consequently,  were  not  binding  upon  the  township.  The 
prayer  of  the  bill  was  that  such  a  decree,  with  perpetual  injunc- 
tion, be  rendered  as  would  prevent  the  State,  county,  and  town- 
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ship  officers  from  taking  any  steps  towards  the  assessment  and 
collection  of  taxes  to  meet  the  bonds  or  any  instalment  of  inter- 
est thereon ;  that  the  holders  and  owners  of  the  bonds  and 
coupons,  their  agents  and  attorneys,  be  required  to  bring  the 
same  into  court  for  cancellation ;  and  that  the  State  and  county 
treasurers  be  ordered  to  pay  oyer  to  the  township  any  money 
in  their  hands  which  had  been  raised  by  taxation  for  the 
payment  pf  the  bonds  or  their  coupons.  The  officers  who 
were  sued,  although  duly  served  with  process,  made  no  de- 
fence. The  unknown  holders  and  owners  of  the  bonds  and 
coupons  were  proceeded  against  by  publication  in  the  man- 
ner authorized  by  the  State  law.  A  final  decree  was  entered 
on  the  first  day  of  May,  1879,  giving  relief  to  the  full  extent 
prayed  for. 

On  the  seventeenth  day  of  April,  1880,  Kernochan,  the 
owner  of  all  the  bonds  and  coupons  issued  by  the  town- 
ship, —  having,  it  is  conceded,  acquired  them  before  due,  pay- 
ing value  therefor,  and  without  notice  of  any  defence  except 
that  appearing  in  the  law  and  upon  the  face  of  the  bonds  them- 
selves, —  presented  to  the  State  court  a  petition  stating  that  he 
had  neither  been  summoned  nor  served  with  a  copy  of  the  bill, 
nor  received  any  notice  of  the  pendency  of  the  suit.  Upon 
that  petition  he  based  a  motion  to  redocket  the  cause  and  open 
the  decree,  to  the  end  that  he  might  be  heard  touching  the 
matters  of  such  suit.  His  application  was  granted,  and  upon 
the  same  day  he  filed  another  petition,  accompanied  by  a  bond 
in  the  required  form,  asking  the  removal  of  the  cause  to  the 
Circuit  Court  of  the  United  States,  upon  the  ground  that  the 
controversy  was  between  citizens  of  different  States,  and  that 
he  was  then,  as  well  as  at  the  commencement  of  the  suit,  a  citi- 
zen of  Massachusetts,  while  the  complainants,  during  the  same 
period,  were  citizens  of  Dlinois. 

The  State  court  approved  the  bond  and  ordered  the  cause 
to  be  certified  to  the  Federal  court,  with  all  the  papers  per* 
taining  thereto. 

In  the  Circuit  Court  the  complainants  entered  a  motion  to 
remand  the  cause  to  the  State  court,  which  was  overruled. 
Kernochan  answered  to  the  merits*  and  to  that  answer  a  gen* 
eral  replication  was  filed.     Upon  final  hearing,  the  injunction 
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granted  by  the  State  court  was  dissolved  and  the  bill  dis- 
missed.    The  township  appealed. 

Preliminary  to  any  consideration  of  the  questions  involving 
the  validity  of  the  bonds,  as  obligations  of  the  township,  it  is 
proper  that  we  should  notice,  briefly,  some  remarks  made  by 
counsel  for  the  appellant,  in  reference  as  well  to  the  proceedings 
in  the  State  court  after  the  appearance  of  Kernochan,  as  to  the 
removal  of  the  suit  into  the  Federal  court. 

We  perceive  nothing  irregular  or  erroneous  in  the  action  of 
the  State  eourt,  whereby  the  cause  was  redocketed  and  the 
decree  opened.  By  the  statutes  of  the  State,  when  a  final 
decree  is  entered  against  a  defendant  who  has  not  been  sum- 
moned, or  served  with  a  copy  of  the  bill,  or  received  the  notice 
required  to  be  sent  to  him  by  mail,  and  such  person,  his  heirs, 
devisees,  executors,  administrators,  or  other  legal  representa- 
tives, as  the  case  may  require,  shall,  within  one  year  after 
notice  in  writing  is  given  him  of  such  decree,  or,  in  the  absence 
of  such  notice,  within  three  years  after  such  decree,  appear  in 
open  court  and  petition  to  be  heard  touching  the  matters  of 
such  decree,  and  shall  pay  such  costs  as  the  court  shall  deem 
reasonable  in  that  behalf,  "  the  person  so  petitioning  may  appear 
and  answer  the  complainant's  bill ;  and  thereupon  such  pro- 
ceedings shall  be  had  as  if  the  defendants  had  appeared  in  due 
season  and  no  decree  had  been  made.  And  if  it  shall  appear 
upon  the  hearing  that  such  decree  ought  not  to  have  been  made 
against  such  defendant,  the  same  may  be  set  aside,  altered,  or 
amended,  as  shall  appear  just ;  otherwise,  the  same  shall  be 
ordered  to  stand  confirmed  against  said  defendant."  Hurd's 
Stat.  111.,  1880,  p.  189,  sect.  19.  Kernochan  appeared  wiChin 
one  year  after  the  decree  had  been  passed.  He  was,  therefore, 
entitled,  according  to  any  reasonable  construction  of  the  stat- 
ute, to  be  heard  touching  the  matters  of  the  decree,  as  if  no 
decree  had  been  made.  When  the  order  was  made  opening 
the  decree,  he  acquired  a  position  in  which  he  could  take  any 
step  that  might  have  been  taken  had  he  appeared  in  due  season 
in  obedience  to  a  summons.  The  court  was  at  liberty  to  pro- 
ceed as  if  no  decree  had  been  made  against  him.  He  could 
have  demurred,  pleaded,  or  answered,  or,  the  suit  being  remov- 
able into  the  Circuit  Court  of  the  United  States,  have  filed  a 
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petition  and  bond  as  required  by  law  in  such  cases.  The  con- 
tention of  counsel  for  appellants  is,  in  effect,  that,  until  Kerno- 
chan answered  the  bill,  the  State  court  was  without  jurisdiction 
to  proceed  as  if  he  had  "  appeared  in  due  season  and  no  decree 
had  been  made."  But  such  a  construction  of  the  statute  is  too 
technical  and  is  scarcely  admissible  where  the  party  appearing, 
and  who  has  been  proceeded  against  by  publication  only,  is  a 
citizen  of  another  State,  entitled  under  the  Constitution  and 
laws  of  the  United  States  to  remove  the  cause  from  the  State 
court.  The  utmost  which  could  be  claimed  in  such  cases  (aud 
we  do  not  say  that  such  a  claim  could  be  sustained)  is,  that 
the  State  court  might,  in  its  discretion,  decline  to  open  the 
decree,  or  to  hear  the  defendant,  unless  he  presented  an  answer 
to  the  bill.  In  this  case,  the  motion  of  Kernochan  to  redocket 
the  cause  and  open  the  decree  was  granted,  without  requiring 
him  to  file  an  answer,  disclosing  his  defence  to  the  suit.  We 
are  not  prepared  to  say  that  the  State  court  erred  in  its  ruling. 
We  should,  under  the  circumstances,  assume  that  the  State 
court  correctly  interpreted  the  local  statute.  If,  therefore,  the 
suit  was  removable,  the  Federal  court,  upon  its  removal,  and, 
after  the  pleadings  were  made  up,  and  proofs  taken  upon  the 
issues  made  by  Kernochan,  had  the  power  to  set  aside,  alter,  or 
amend  the  decree  as  might  be  just,  or  adjudge  that  it  stand 
confirmed  as  entered  in  the  State  court.  Upon  his  appearance 
in  the  State  court  the  suit  became,  as  to  him,  for  all  practical 
purposes,  a  new  suit,  to  be  conducted,  however,  subject  to  the 
authority  of  the  court  to  confirm  the  former,  instead  of  entering 
a  new,  decree. 

We  do  not  doubt  that  the  suit  was  one  which  the  defendant 
was  entitled,  under  the  act  of  March  3,  1875,  c.  137,  to  remove 
from  the  State  court.  Disregarding,  as  we  may  do,  the  partic- 
ular position,  whether  as  complainants  or  defendants,  assigned 
to  the  parties  by  the  draughtsman  of  the  bill,  it  is  apparent 
that  the  sole  matter  in  dispute  is  the  liability  of  the  town- 
ship upon  the  bonds ;  that  upon  one  side  of  that  dispute  are 
all  of  the  State,  county,  and  township  officers  and  taxpayers, 
who  are  made  parties,  while  upon  the  other  is  Kernochan, 
the  owner  of  the  bonds  whose  validity  is  questioned  by  this 
suit.     He  alone,  of  all  the  parties,  is,  in  a  legal  sense,  inter- 


Oct.  1880.]  Harteb  v.  Kernochan.  567 

ested  in  the  enforcement  of  liability  upon  the  township.  It  is, 
therefore,  a  suit  in  which  there  is  a  single  controversy,  em- 
bracing the  whole  suit,  between  citizens  of  different  States, 
one  side  of  which  is  represented  alone  by  Kernochan,  a  citizen 
of  Massachusetts,  and  the  other  by  citizens  of  Illinois.  Re- 
moval Case*,  100  U.  S.  457. 

But  it  is  contended  that  the  petition  of  Kernochan,  for  the 
removal  of  the  suit,  was  not  filed  within  the  time  prescribed 
by  the  act,  that  is,  at  the  term  at  which  the  cause  could  be 
first  tried.  The  argument  is,  that  Kernochan,  although  not 
advised,  in  any  legal  mode,  of  the  pendency  of  the  suit,  was  at 
liberty  to  appear  therein  before  the  decree  was  entered,  and, 
consequently,  that  he  did  not  seek  its  removal  at  or  before  the 
term  at  which  the  cause  could  have  been  first  tried ;  that  his 
appearance,  and  filing  his  petition  praying  to  be  heard  touching 
the  matters  of  the  decree,  have  relation  to  the  time  when  he 
should  have  appeared  in  court,  had  he  been  duly  summoned. 
The  bare  statement  of  this  proposition  suggests  its  refutation. 
When  the  defendant  would  have  been  summoned  had  he  been 
within  the  local  jurisdiction  of  the  State  court,  we  are  not 
informed ;  and,  consequently,  it  is  difficult  to  ascertain,  upon 
the  theory  of  appellant's  counsel,  when  he  should  have  ap- 
peared in  court.  It  is  sufficient  to  say,  that  the  defendant, 
within  the  period  fixed  by  the  statute,  appeared  and  secured 
the  opening  of  the  decree.  The  first  term  thereafter,  at  which 
the  cause  could  properly  have  been  tried,  upon  the  merits,  as 
to  him,  was  the  term  at  which,  within  the  meaning  of  the  act, 
he  should  have  filed  his  petition  for  removal.  And  it  was  so 
filed. 

We  come  now  to  the  consideration  of  questions  involving  the 
merits  of  the  cause. 

.  We  have  seen  that  the  bonds  recite  that  they  were  issued  in 
pursuance  as  well  of  the  authority  conferred  by  the  act  of  Feb. 
25, 1867,  incorporating  the  Illinois  Southeastern  Railway  Com- 
pany, and  the  act  of  Feb.  24,  1869,  amendatory  thereof,  as  of 
an  election  of  the  legal  voters  of  the  township,  held  on  the 
tenth  day  of  November,  1868. 

The  first  of  those  acts  conferred  authority  upon  townships 
to  donate  to  the  railway  company  any  amount  not  exceeding 
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$30,000.  That  authority  was  not,  however,  to  be  exercised 
until  after  a  proposition  by  the  railroad  company  to  the  town- 
ship, nor  unless  the  donation  was  sanctioned  by  a  majority  of 
legal  votes,  cast  at  an  election  duly  called  and  held  to  consider 
the  question  of  donation,  upon  the  terms  proposed.  It  appears, 
from  the  record,  that  the  company  made  to  the  township 
a  proposition  which  contemplated  a  donation  of  #20,000.  pay- 
able in  three  instalments,  to  be  raised  by  a  special  tax,  to 
be  assessed  and  collected  in  1869, 1870,  and  1871 ;  and  which 
also  bound  the  company  to  accept  township  bonds  in  lieu  of 
the  special  tax,  in  the  event  legislation  could  be  obtained 
giving  authority  to  issue  them.  An  election  was  held,  on  the 
day  stated  in  {he  bonds,  and  the  donation,  upon  the  terms 
set  forth  in  the  company's  proposition,  was  approved  by  a 
vote  of  three  hundred,  out  of  a  total  vote  of  three  hundred 
and  forty-two. 

The  fifth  section  of  the  amendatory  act  of  Feb.  24,  1869,  is 
in  these  words :  — 

"And  whereas,  certain  townships  in  Wayne  and  Clay  Couuties 
have  voted  donations  to  said  railway  company,  said  townships  are 
hereby  authorized  and  empowered  to  issue  township  bonds  for  the 
amount  so  donated,  without  submitting  the  proposition  again  to  be 
voted  upon,  —  said  bonds  to  be  issued  in  sums  not  less  than  one 
hundred  nor  more  than  one  thousand  dollars  each,  with  interest 
coupons  attached,  drawing  interest  at  the  rate  of  ten.  per  cent  per 
annum,  payable  semi-annually  at  the  county  treasurer's  office,  in 
each  county  where  such  townships  are  located,  —  said  bonds  to  be 
payable  in  five  years  or  any  time  thereafter,  not  exceeding  twenty 
years,  at  the  option  of  the  townships ;  and  said  bonds  to  be  signed 
by  the  supervisors  thereof,  or  by  the  supervisor  or  supervisors  of  the 
district  wherein  such  township  is  located,  and  to  be  countersigned 
by  the  township  clerk  of  the  respective  townships  ;  and  said  bonds 
to  be  delivered,  properly  executed,  to  the  president  of  said  railway 
company,  when  the  conditions  are  complied  with  as  contained  in 
election  notices  and  propositions  submitted  to  and  voted  upon  by 
the  people  of  said  townships;  and  said  townships  shall  each,  by  its 
proper  corporate  authorities,  provide,  in  due  time,  by  a  levy  and  a 
collection  each  year  of  a  sufficient  tax  on  its  assessed  property  to 
pay  the  interest  on  its  bonds,  as  it  accrues  half-yearly,  as  aforesaid, 
and  ultimately  to  provide  for  the  principal  of  said  bonds  at  matur- 
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ity:  Provided,  that  said  bonds  shall  be  placed  in  the  hands  of  a 
trustee,  on  the  demand  of  said  railway  company  as  hereinafter  pro- 
vided :  And,  also,  provided,  that  such  townships  may  determine, 
by  a  vote  of  their  electors,  at  any  regular  or  special  town  meeting 
or  election,  whether  they  will  issue  bonds  or  not  in  payment  of  the 
donations  heretofore  voted  to  said  company."  Private  Laws  111., 
vol.  iii.  p.  310. 

In  conformity  with  the  provisions  of  that  act,  a  special  town 
meeting  of  the  township  was  duly  called  and  held  on  the 
twentieth  day  of  May,  1870,  at  which  the  electors  present 
voted  unanimously  in  favor  of  an  issue  of  bonds,  in  payment  of 
the  donation  previously  voted,  rather  than  proceed  with  the 
levy  and  collection  of  a  special  tax,  as  contemplated  by  the 
original  proposition  of  the  company.  A  few  days  thereafter, 
to  wit,  May  27,  1870,  as  appears  from  the  records  of  the  town 
ship,  the  bonds,  amounting  to  $20,000,  were  delivered  by  the 
township  officers  to  the  Springfield  and  Illinois  Southeastern 
Railway  Company,  a  corporation  which  had  been  formed  on 
the  3d  of  December,  1869,  in  accordance  with  the  laws  of  Illi* 
nois,  by  the  consolidation  of  the  Illinois  Southeastern  Railway 
Company  with  the  Pana,  Springfield,  and  Northwestern  Rail* 
way  Company.  The  bonds  were  transmitted  by  the  township 
supervisor  to  the  State  auditor  for  registration,  under  the 
provisions  of  the  funding  act  in  force  April  16,  1869.  He 
certified,  under  oath,  that  they  had  been  issued  under  the  said 
acts  of  Feb.  25,  1867,  and  Feb.  24,  1869,  and  that  all  the 
preliminary  conditions  required,  in  the  act  of  April  16,  1869, 
to  be  performed  before  such  registration,  and  to  entitle  them 
to  the  benefits  of  that  act,  had  been,  to  the  best  of  his  knowl- 
edge and  belief,  fully  complied  with.  It  may  also  be  stated 
that  taxes  were  annually  levied,  collected,  and  applied,  by  the 
township,  in  payments  of  interest  on  the  bonds  up  to  the  com- 
mencement of  this  suit  in  1877. 

In  view  of  these  facts  it  is  difficult  to  perceive  upon  what 
just  ground  the  township  can  escape  liability.  In  the  first 
place,  the  bonds  were  issued  in  pursuance  of  a  popular  vote  in 
favor  of  a  donation  to  be  met  by  a  special  tax,  and  also  of  a 
vote,  at  a  subsequent  special  election,  in  favor  of  an  issue  of 
bonds  in  payment  of  that  donation.     In  the  next  place,  and  as 
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conclusive  against  the  township,  the  recitals  in  the  bonds 
import  a  compliance  with  all  of  the  provisions  of  the  acts  of 
assembly  under  which  they  were  issued.  It  is  true  that  the 
bonds  do  not,  in  express  words,  refer  to  the  special  elec- 
tion of  May  20,  1870 ;  but  since  the  amendatory  act  author- 
ized the  township,  upon  a  vote,  at  a  regular  or  special  town 
meeting  or  election,  to  issue  bonds  in  payment  of  the  do- 
nation previously  voted,  the  recital  in  them  fairly  imports 
that  such  an  election  was,  in  fact,  held  before  they  were 
issued. 

If  those  acts  are  not  repugnant  to  the  Constitution  of  the 
State,  it  results  that,  according  to  repeated  adjudications  of 
this  court,  the  township  is  estopped,  by  the  recitals  in  the 
bonds,  to  assert  that  their  provisions  were  not  complied  with. 
The  Constitution  of  Illinois,  in  force  when  these  acts  were 
passed,  declared  that  the  corporate  authorities  of  counties, 
townships,  school-districts,  cities,  towns,  and  villages  may  be 
vested  with  power  to  assess  and  collect  taxes  for  corporate 
purposes.  It  is  the  settled  law  of  the  State,  as  heretofore 
recognized  by  this  court,  that  this  constitutional  provision  was 
intended  to  define  the  class  of  persons  to  whom  the  right  of 
taxation  might  be  granted,  and  the  purposes  for  which  it  might 
be  exercised ;  and  that  the  legislature  could  not  constitutionally 
confer  that  power  upon  any  other  than  corporate  authorities  of 
counties,  townships,  school-districts,  cities,  towns,  and  villages, 
or  for  any  other  than  corporate  purposes.  County  of  Living- 
ston  v.  Darlington,  101  U.  S.  411.  Our  attention  is  called  to 
several  cases  in  the  Supreme  Court  of  the  State,  in  which  it 
has  been  held  that  the  legislature  could  not  constitutionally 
require  a  municipal  corporation,  without  its  consent,  to  issue 
bonds  or  incur  a  debt  for  a  merely  corporate  purpose.  Some 
of  those  cases  turn  upon  the  inquiry  as  to  who  are,  in  the  sense 
of  the  Constitution,  corporate  authorities  of  counties,  cities, 
towns,  &c,  and  what  are  corporate  purposes.  A  leading  case 
is  Williams  v.  Town  of  Roberts  (88  111.  11),  where  the  court, 
speaking  by  Chief  Justice  Schol field,  said  that  under  the  sjstem 
of  township  organization  existing  in  Illinois,  the  electors  alone 
represented  the  corporate  authority  of  the  town,  and  without 
their  consent,  expressed  at  town  meetings  or  town  elections,  no 
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debt  for  a  merely  local  corporate  purpose  could  be  imposed 
upon  the  township. 

But  neither  that  nor  any  other  decision  by  the  State  court 
cited  by  counsel  distinctly  meets  the  precise  point  now  before 
us,  or  would  justify  us  in  holding  (as  we  ought  not  to  do  except 
in  a  clear  case)  that  the  General  Assembly  of  the  State  had 
transcended  its  constitutional  powers.  The  act  of  Feb.  27, 
1867,  did  not  assume  to  impose  a  debt  upon  the  township  with- 
out the  consent  of  the  electors.  It  expressly  required  an  elec- 
tion to  be  held,  at  which  the  legal  voters  could  determine  the 
question  of  donation  for  themselves.  The  election  was  held, 
and  a  donation  voted  to  aid  in  the  construction  of  a  railroad. 
That,  it  must  be  conceded,  was  a  corporate  purpose,  within  the 
meaning  of  the  Constitution  as  interpreted  by  the  State  court. 
But  it  is  contended  that  the  amendatory  act  authorized  the 
township  officers,  without  the  assent  of  the  voters,  to  impose  a 
burden  or  create  a  debt  wholly  different  from  that  to  which 
the  voters,  at  the  election  on  the  10th  of  November,  1868,  gave 
their  assent.  Counsel  overlook  or  fail  to  give  proper  force  to 
the  proviso  in  that  act  authorizing  the  electors  at  a  regular  or 
special  town  meeting  to  determine  whether  they  would  issue 
bonds  in  payment  of  the  donation  previously  voted  to  the  com- 
pany. And  there  was,  as  we  have  seen,  a  special  town  meet- 
ing, duly  called  for  the  specific  purpose  of  determining  that 
question,  and  the  decision  was  unanimous  in  favor  of  issuing 
bonds  to  pay  off  the  donation. 

It  is  urged,  in  this  connection,  that  the  Supreme  Court  of  the 
State,  in  the  recent  case  of  Schaeffer  v.  Bonham  (95  id.  878), 
decided  in  1880,  has  ruled  that  the  fifth  section  of  the  amenda- 
tory act  of  Feb.  24,  1869,  was  in  violation  of  the  Constitution 
of  the  State,  and  that  it  was  the  duty  of  this  court  to  accept 
that  decision  as  conclusive.  That  case  in  many  respects  re- 
sembles this  one,  but,  upon  the  particular  point  arising  here,  it 
is  materially  different.  It  was  submitted  upon  an  agreed  state- 
ment of  facts,  from  which  it  appears  that  a  certain  township 
had,  in  1868,  voted  a  donation  to  the  Illinois  Southeastern  Rail- 
way Company,  to  be  raised  by  special  tax,  under  the  authority 
conferred  in  the  act  of  Feb.  25,  1867.  But  it  did  not  appear, 
from  the  evidence  in  that  case,  that  an  election  had  been  held. 
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as  authorized  by  the  fifth  section  of  the  act  of  Feb.  24,  1869, 
to  determine  whether  the  donation  should  be  paid  by  township 
bonds  rather  than  by  a  special  tax  for  a  limited  period.  We 
infer  from  the  agreed  statement  of  facts  in  that  case,  as  well  as 
from  the  remarks  of  the  court,  that  no  opportunity  was,  in  fact, 
given  to  the  voters  to  determine  the  question  of  issuing  bonds. 
The  court  said  that  the  charter  authorizing  townships  to  vote 
donations  did  not  contemplate,  and,  consequently,  did  not  pro- 
vide, for  issuing  bonds ;  that  it  only  intended  a  donation  to  be 
paid  by  the  levy  of  a  tax,  and  the  payment  of  the  money,  when 
thus  collected,  to  the  railroad  company ;  that  the  legislature 
could  not  confer  upon  the  township  officers,  without  a  vote  of 
the  people,  authority  to  make  such  a  radical  change  in  the 
proposition  upon  which  the  people  voted,  as  would  oecur,  if, 
instead  of  a  special  tax,  during  a  limited  period,  to  meet  the 
donation,  township  interest-bearing  bonds  should  be  issued, 
running  from  five  to  twenty  years. 

The  State  court,  in  referring  to  the  fifth  section  of  the  act  of 
Feb.  24,  1869,  states  that  it  M  authorizes  and  empowers  town- 
ships in  Wayne  and  Clay  Counties,  that  had  voted  donations 
to  the  road,  without  submitting  the  question  to  a  vote,  to  issue 
bonds,"  &c.  We  are  unable  to  concur  in  that  construction  of 
the  act,  since  that  section,  after  authorizing  townships  in 
Wayne  and  Clay  Counties,  which  had  voted  donations  to  the 
railway  company,  "  to  issue  township  bonds  for  the  amount  so 
donated,  without  submitting  the  proposition  [for  a  donation'] 
again  to  be  voted  upon,"  expressly  declares  that  "  such  town- 
ships may  determine  by  a  vote  of  their  electors,  at  any  regular 
or  special  town  meeting  or  election,  whether  they  will  issue 
bonds  or  not  in  payment  of  the  donations  heretofore  voted  to 
said  company."  The  purpose  of  the  fifth  section  was  to  dis- 
pense, as  to  certain  townships,  with  a  second  vote  upon  the 
general  question  of  donation,  and  to  confer  authority  to  issue 
township  bonds  in  payment  of  such  donation,  when,  and  only 
when,  the  electors  so  voted  at  a  regular  or  special  town  meeting 
or  election.  In  Schaeffer  v.  Bonham  it  did  not  appear  that  the 
voters  were  consulted  as  to  whether  bonds  should  be  substituted 
in  lieu  of  the  special  tax  previously  voted.  The  parties  there 
sought  the  opinion  of  the  court  upon  an  agreed  statement  of 
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facts,  which,  in  effect,  conceded  that  no  such  election  was  held. 
Here  it  is  shown  that  the  bonds  in  suit  were  issued  in  pursu- 
ance of  the  vote  of  the  electors  at  a  special  town  meeting  called 
to  determine  the  question  whether  the  donation  previously 
to  ted  should  be  paid  in  that  mode.  It  is  clear  that  Sehaeffer 
v.  Bonham  proceeds  upon  the  ground,  in  part,  that  the  bonds 
there  in  suit  were  issued  in  payment  of  the  donation,  without 
any  submission  of  the  question  to  the  voters. 

In  another  portion  of  its  opinion,  after  stating  that  the 
assessment  of  taxes  to  pay  off  tbe  donation  was  the  imposition 
of  a  debt  upon  the  township,  the  State  court  said :  M  Had  the 
township  voted  to  incur  a  debt,  and  the  bonds  had  been  issued 
by  a  person  named  by  the  General  Assembly,  different  from  the 
corporate  authorities,  then  payment  of  interest  and  acquiescence 
for  such  a  length  of  time  might  have  operated  as  an  estoppel. 
In  such  a  case,  the  vote  to  create  the  debt,  if  authorized  by  law 
and  had  in  pursuance  of  law,  would  have  been  the  essential  act 
to  create  the  debt,  and  the  mere  signing  and  delivering  the  evi- 
dence of  the  debt  would  have  been  valid  if  done  by  a  person 
specified  by  the  General  Assembly,  whether  named  before  or 
after  the  vote  was  had.  But  such  is  not  the  case  here.  No 
debt  was  voted,  and  the  legislature  was  powerless  to  authorize 
any  but  the  corporate  authorities  to  create  a  debt."  p.  381.  If, 
as  held  by  the  State  court,  the  issuing  of  bonds,  in  payment  of 
the  donation  previously  voted,  was  incurring  a  debt,  and  if  such 
a  debt  could  not  be  incurred  without  a  direct  vote  of  the 
electors,  it  is  sufficient  to  say  that  such  a  vote  was  had  in  refer- 
ence to  the  bonds  here  in  suit. 

For  the  reasons  stated  we  are  of  opinion  that  the  acts  of 
Feb.  25,  1867,  and  Feb.  24,  1869,  are  not  in  violation  of  the 
Constitution  of  the  State;  and  in  so  holding  we  do  not, 
we  think,  come  in  conflict  with  any  decision  of  the  State  court 
in  which  the  precise  question  here  presented  has  been  passed 
upon. 

It  remains  for  us  to  consider  whether  the  township  can  avoid 
liability  upon  the  bonds  by  reason  of  the  fact  that  they  were 
delivered  to  the  Springfield  and  Illinois  Southeastern  Railway 
Company,  the  donation  having  been  originally  voted  to  the 
Illinois  Southeastern  Railway  Company. 
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We  are  of  opinion  that  there  is  nothing  of  substance  in  this 
objection.  The  act  incorporating  the  Illinois  Southeastern 
Railway  Company,  the  act  amendatory  thereof,  and  the  act  in 
relation  to  the  Pana,  Springfield,  and  Northwestern  Railway 
Company  (even  if  the  general  statutes  of  the  State  were  not 
sufficient  for  the  purpose),  fully  authorized  the  consolidation 
between  those  two  companies,  and  upon  such  consolidation  the 
new  company  succeeded  to  all  the  rights,  franchises,  and  powers 
of  the  constituent  companies.  The  power  in  the  township  to 
make  a  donation  to  aid  in  the  construction  of  the  Illinois 
Southeastern  railway  was  also  a  privilege  of  the  latter  corpora- 
tion, and  that  privilege,  upon  the  consolidation,  passed  to  the 
new  company.  The  donation  was  voted  before  the  consolida- 
tion took  effect,  and  since  the  consolidated  or  new  company 
did  not  propose  to  apply  such  donation  to  purposes  materially 
different  from  those  for  which  the  people  voted  it  in  1868,  its 
right  to  receive  the  donation,  at  least  when  the  township 
assented,  cannot  be  doubted.  The  records  of  the  township 
show  that  the  bonds  were  directed  to  be  issued  and  delivered 
to  the  new  company,  and  it  will  not,  under  the  circumstances, 
be  allowed  to  say,  as  against  a  bona  fide  purchaser  for  value, 
that  the  bonds  are  invalid.  There  is,  consequently,  no  pretext 
for  saying  that  a  burden  was  imposed  upon  the  people  to  which 
they  had  never  given  their  consent  in  the  mode  prescribed  by 
law. 

Other  questions  are  discussed,  but  we  do  not  deem  it  neces- 
sary to  refer  to  them. 

'  Decree  affirmed. 
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ASHBURNER  V.   CALIFORNIA. 

The  statute  of  California,  approved  April  16,  1880,  limiting  to  iour  yean  the 
terms  of  office  of  the  commissioners  required  by  the  act  of  Congress  of  June 
80, 1864,  c.  184  (IS  Stat.  325), "  to  be  appointed  by  the  executive  of  California/9 
to  manage  the  Yosemite  Valley  and  Mariposa  Big  Tree  Grove,  is  not  repug 
nam  to  that  act,  and  may  be  followed  by  him  in  making  his  appointments 

Error  to  the  Supreme  Court  of  the  State  of  California. 

This  is  an  action  in  the  nature  of  a  writ  of  quo  warranto  in- 
stituted by  the  State  of  California  in  the  Superior  Court  for 
Sacramento  County  to  determine  the  right  of  Ashburner  to 
hold  the  office  of  member  of  the  board  of  commissioners  to 
41  manage  the  Yosemite  Valley  and  Mariposa  Big  Tree  Grove." 
The  complaint  charges  that  he,  on  May  1,  1880,  usurped  the 
office  and  has  since  unlawfully  withheld  the  same  and  wrong- 
fully continued  to  discharge  the  duties  thereof.  This  allega- 
tion the  defendant  denies. 

The  case  was  submitted  to  the  court  upon  an  agreed  state- 
ment of  facts,  from  which  it  appears  that  in  pursuance  of  the 
act  of  Congress,  entitled  "  An  Act  authorizing  a  grant  to  the 
State  of  California  of  the  Yosemite  Valley,  and  the  land  em- 
bracing the  Mariposa  Big  Tree  Grove,"  approved  June  30, 
1864,  and  an  act  of  the  legislature  of  California,  entitled  "  An 
Act  to  accept  the  grant  by  the  United  States  government  to 
the  State  of  California  of  the  Yosemite  Valley  and  Big  Tree 
Grove,  and  to  organize  the  board  of  commissioners,  and  to  fully 
empower  them  to  carry  out  the  objects  of  the  grant,  and  fulfil 
the  purposes  of  the  trust,"  approved  April  2, 1866,  the  governor 
of  the  State  appointed  the  defendant  one  of  the  commissioners 
provided  for  in  said  acts ;  and  that  at  the  time  of  the  passage 
of  the  act  of  the  legislature,  entitled  "  An  Act  to  provide  for 
the  management  of  the  Yosemite  Valley  and  the  Mariposa  Big 
Tree  Grove,"  approved  April  15,  1880,  he  was  acting  as  such 
commissioner;  that  on  April  19,  1880,  after  the  adoption  of 
44  Senate  concurrent  resolution  No.  20,  relating  to  appointment 
of  eight  commissioners  to  manage  the  Yosemite  Valley  and  the 
Mariposa  Big  Tree  Grove,"  adopted  Feb.  17,  1880,  and  the 
passage  of  the  act  of  April  15, 1880,  the  governor,  in  pursuance 
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of  said  concurrent  resolution  and  said  act,  and  by  virtue  of  the 
authority  thereby  conferred  upon  him,  appointed  certain  persons, 
of  whom  the  defendant  was  not  one,  to  be  such  commissioners, 
and  each  of  them  accepted  the  appointment,  took,  subscribed, 
and  filed  an  oath  of  office  in  the  manner  and  form  prescribed 
by  law  for  the  officers  of  the  government  of  the  State ;  that 
more  than  four  years  had  elapsed  after  the  appointment  of  the 
defendant  and  before  the  passage  of  the  act  of  April  15,  1880; 
that  the  defendant  was  not  reappointed  as  such  commissioner ; 
that  each  of  the  commissioners  appointed  April  19,  1880,  and 
the  board  by  them  composed,  duly  demanded  of  the  defendant 
that  he  surrender  the  office  and  cease  to  discharge  the  duties 
thereof ;  but  that  he  refused  and  still  refuses  to  comply  with 
the  demand,  it  having  been  made  after  the  qualification  of  the 
commissioners  and  before  the  commencement  of  this  action; 
that  the  defendant  has,  ever  since  the  passage  of  the  act  of 
April  15,  1880,  continued  to  discharge  the  duties  of  commis- 
sioner, and  has  during  all  that  time  claimed,  and  still  claims, 
that  he  is  by  law  entitled  to  be  a  commissioner,  and  a  member 
of  the  board  as  organized  and  existing  at  the  time  of  the  pas- 
sage of  that  act,  and  to  exercise  and  discharge  all  the  powers, 
authority,  and  duties  of  commissioner,  and  of  a  member  of  the 
board,  —  he  claiming  and  insisting  that  the  board  and  the  mem- 
bers thereof  continue  to  be  and  are  such  board,  notwithstand- 
ing the  passage  of  that  act  and  the  appointments  made  by  the 
governor  April  19,  1880. 

The  provisions  of  the  act  of  June  30,  1864,  c.  184  (13  Stat 
325),  are  set  forth  in  the  opinion  of  the  court. 

Sects.  1  and  5  of  the  statute  of  California  approved  April 
15,  1880,  are  as  follows  :  — 

"  Sect.  1.  The  governor  of  the  State  of  California,  and  the  eight 
other  commissioners  appointed  by  him  in  accordance  with  the  act  of 
Congress,  entitled  'An  Act  authorizing  a  grant  to  the  State  of  Cali- 
fornia of  the  Tosemite  Valley  and  the  Mariposa  Big  Tree  Grove,' 
approved  June  thirteenth,  eighteen  hundred  and  sixty-four,  shall 
constitute  a  board  to  manage  such  premises,  and  the  governor  shall 
be  ex-officio  member  of  the  commission  and  president  of  the  board. 
The  term  of  office  of  the  commissioners  shall  be  four  years :  Pro- 
vided, that  the  eight  first  appointed  shall  so  classify  themselves,  that 
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four  shall  go  out  of  office  in  two  years,  and  four  in  four  years  ;  and 
thereafter  the  appointments  shall  be  made  four  each  two  years. 
Vacancies  occurring  in  said  commission  from  death,  resignation,  or 
other  causes,  shall  be  filed  by  appointment,  by  the  governor,  to  serve 
for  the  unexpired  term  only." 

"Sect.  5.  The  said  commission  shall,  immediately  after  organ- 
izing, demand  from  the  commissioners  now  acting,  all  the  books, 
papers,  and  documents  of  any  and  every  kind,  pertaining  to  the 
business  of  the  board,  and  it  shall  be  the  duty  of  the  commissioners 
now  acting  to  immediately  comply  with  said  demand." 

The  Superior  Court  rendered  judgment  in  favor  of  the 
defendant,  and  that  judgment  having  been  reversed  by  the 
Supreme  Court  of  the  State,  Ashburner  sued  out  this  writ  of 
error. 

Mr.  Alfred  Barstow  for  the  plaintiff  in  error. 

Mr.  John  H.  McCune  and  Mr.  A.  P.  Catlin,  contra. 

Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

By  the  act  of  June  30, 1864,  c.  184,  the  United  States  granted 
to  the  State  of  California  the  Yosemite  Valley  and  the  Mari- 
posa Big  Tree  Grove,  "with  the  stipulation,  nevertheless,  that 
the  State  shall  accept  this  grant  upon  the  express  condition  that 
the  premises  shall  be  held  for  public  use,  resort,  and  recreation, 
and  shall  be  inalienable  for  all  time  ;  .  .  .  the  premises  to  be 
managed  by  the  governor  of  the  State  and  eight  other  commis- 
sioners, to  be  appointed  by  the  executive  of  California,  who  shall 
receive  no  compensation  for  their  services."  13  Stat.  325.  In 
1866  the  State  of  California,  by  an  act  of  the  legislature,  ac- 
cepted this  grant  "  upon  the  conditions,  reservations,  and  stipu- 
lations contained  in  the  act  of  Congress."  There  cannot  be  a 
doubt  that,  in  this  way,  these  interesting  localities  were,  by  the 
joint  act  of  the  United  States  and  California,  devoted  to  a  spe- 
cial public  use.  The  title  was  transferred  to  California  for  the 
benefit  of  the  public  as  a  place  of  resort  and  recreation.  With- 
out the  consent  of  Congress  the  property  can  never  be  put  to 
any  other  use,  and  the  State  cannot  part  with  the  ownership. 
It  may  be  called  a  trust,  but  only  in  the  sense  that  all  public 
property  held  by  public  corporations  for  public  uses  is  a  trust. 
vol.  ziii.  37 
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It  must  be  kept  for  the  use  to  which  it  was  by  the  terms  of  the 
grant  appropriated.  If  it  shall  ever  be  in  any  respect  diverted 
from  this  use  the  United  States  may  be  called  on  to  determine 
whether  proceedings  shall  be  instituted  in  some  appropriate 
form  to  enforce  the  performance  of  the  conditions  contained  in 
the  act  of  Congress,  or  to  vacate  the  grant.  So  long  as  the 
State  keeps  the  property,  it  must  abide  by  the  stipulation,  on 
the  faith  of  which  the  transfer  of  title  was  made. 

The  management  of  the  property  was  intrusted  by  the 
United  States  to  the  governor  of  the  State  and  eight  other 
commissioners,  to  be  appointed  by  him.  This  is  one  of  the 
conditions  contained  in  the  act  of  Congress  to  which  the 
State  gave  its  assent  when  it  accepted  the  grant.  The  State 
cannot  commit  the  management  to  any  other  board  than 
this,  neither  can  it  control  his  discretion  in  making  the  ap- 
pointments; but  we  see  no  reason  why  the  State  may  not 
set  a  reasonable  limitation  on  the  time  a  commissioner  shall 
bold  his  place  when  appointed.  This  would  be  really  nothing 
more  than  directing  that  the  governor  revise  his  appoint- 
ments at  stated  periods.  He  will  be  left  free  to  select  whom 
he  pleases,  and  by  reappointments  to  continue  old  incum- 
bents in  their  places  if  so  inclined.  His  discretion  in  this 
respect  would  be  in  no  manner  interfered  with.  This,  in  oar 
opinion,  is  all  that  was  done  by  the  act  of  April  15,  1880. 
The  term  of  the  office  of  a  commissioner  was  fixed  at  four 
years ;  but  the  power  of  appointment  was  left  exclusively  with 
the  governor,  in  whom,  under  the  Constitution;  is  vested  the 
supreme  executive  power  of  the  State.  The  length  of  the  term 
is  that  prescribed  by  the  Constitution  for  State  offices,  and  is 
certainly  not  unreasonable. 

That  Congress  expected  the  State  would,  by  appropriate 
.egislation,  aid  the  commissioners  in  the  performance  of  their 
duties,  and  prescribe  reasonable  rules  and  regulations,  not  in- 
consistent with  the  general  purposes  of  the  grant,  for  their 
government  in  the  administration  of  the  trust,  is  abundantly 
shown  by  the  fact  that  the  acceptance  of  the  grant  was  con- 
sidered sufficient,  notwithstanding  the  act  of  the  legislature  by 
which  it  was  done  contained  various  provisions  of  such  a  charac- 
ter.    Among  other  things,  it  was  enacted  that  the  commission- 
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ers  should  be  known  in  law  as  "  The  Commissioners  to  manage 
the  Yosemite  Valley  and  the  Mariposa  Big  Tree  Grove,"  and 
by  that  name  they  and  their  successors  might  sue  and  be  sued  ; 
that  they  should  have  power  to  make  and  adopt  all  rules,  regula- 
tions, and  by-laws  for  their  own  government  and  the  government, 
improvement,  and  preservation  of  the  property,  not  inconsistent 
with  the  Constitution  of  the  United  States  or  of  California,  or 
with  the  act  making  the  grant,  or  any  law  of  Congress  or  the  leg- 
islature ;  that  they  should  hold  their  first  meeting  at  such  time 
and  place  as  should  be  designated  by  the  governor ;  that  a  ma- 
jority should  constitute  a  quorum  for  the  transaction  of  business ; 
that  they  should  appoint  a  president  and  secretary  as  well  as  a 
guardian  of  the  property,  and  that  they  should  report  through 
the  governor  to  the  legislature  at  every  regular  session.  All  this 
was  consistent  with  the  conditions  and  reservations  of  the  grant, 
and  evidently  in  aid  of  what  Congress  intended  should  be  done. 
So,  too,  in  our  opinion,  is  the  act  of  1880.  If,  as  is  contended 
here,  and  was  held  by  the  dissenting  judge  below,  when  the 
commissioners  were  once  appointed  the  power  of  the  governor 
over  appointments  was  exhausted,  until  a  vacancy  occurred  by 
death  or  resignation,  and  neither  he  nor  the  legislature  could 
remove  a  commissioner  for  cause  or  otherwise,  it  is  easy  to  see 
that  unless  some  provision  was  made  to  guard  against  the  acci- 
dents of  disabilities  incident  to  a  life  tenure  of  office,  great 
embarrassments  might  arise  in  the  management  of  this  impor- 
tant property.  It  is  entirely  unnecessary  to  decide  whether 
these  commissioners  are  State  officers  or  State  commissioners 
within  the  meaning  of  those  terms  as  used  in  the  constitutions 
of  the  State  adopted  in  1848  and  1879,  and,  therefore,  within 
the  constitutional  provision  limiting  the  terms  of  such  offices  ; 
but  we  are  of  the  opinion,  and  decide,  that  a  law  of  the  State 
which  limits  the  term  of  office  of  a  commissioner  under  one 
appointment  to  a  reasonable  time  is  not  repugnant  to  the  act 
of  Congress,  and  may  be  followed  by  the  governor  in  making 
his  appointments.  The  plaintiff  in  error  had  been  in  office 
longer  than  the  limited  period,  when  the  governor,  in  the  ex- 
ercise of  his  discretion,  appointed  another  person  in  his  place. 
Upon  this  appointment  he  should  have  surrendered  his  office. 
It  follows  that  the  judgment  of  the  court  below  was  right. 

Judgment  affirmed. 
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Mjm    y^  Jarrolt  v.  Moberly. 

M/*~*3r$¥         1.  The  act  of  the  General  Assembly  of  Missouri,  approved  March  18,  1871, 

which  provides  that  "it  shall  be  lawful  for  the  council  of  any  city,  or  the 
trustees  of  any  incorporated  town,  to  purchase  lands,  and  to  donate,  lease, 
or  sell  the  same  to  any  railroad  company  upon  such  terms  and  conditions 
as  such  board  may  deem  proper,  and  for  the  purposes  of  assisting  and 
inducing  such  railroad  company  to  locate  and  build  machine-shops  or  other 
improvements  upon  such  lands,  and,  for  such  purposes,  to  levy  taxes  upon 
the  taxable  property  of  such  city  or  town,  and  to  borrow  money  and  to 
issue  the  bonds  of  such  city  or  town  for  such  purposes :  Provided,  a  major 
ity  of  the  qualified  voters  of  such  town  or  city,  at  a  special  election  to  be 
held  therein,  shall  assent  to  such  purchase  and  donation,"  is  void,  it  being 
in  conflict  with  sect  14  of  art.  11  of  the  Constitution  adopted  in  1865,  which 
declares  that  "  the  General  Assembly  shall  not  authorize  any  county,  city, 
or  town  to  become  a  stockholder  in,  or  to  loan  its  credit  to,  any  company, 
association,  or  corporation,  unless  two-thirds  of  the  qualified  voters  of  such 
county,  city,  or  town,  at  a  regular  or  special  election  to  be  held  therein, 
shall  assent  thereto." 

2.  The  provision  which  prohibits  the  creation  of  an  indebtedness  by  a  direct 
loan  of  municipal  credit  does  not  permit  the  indirect  use  of  such  credit  for 
the  same  purpose. 

8.  The  act  of  Feb.  16, 1872,  forbidding,  under  certain  penalties  therein  prescribed, 
the  officers  of  a  municipality  in  its  behalf  to  loan  the  credit  thereof,  or 
donate  to  or  subscribe  stock  in  any  railroad  or  other  company,  without 
the  previous  assent  of  two-thirds  of  the  qualified  voters,  is  merely  prohibi- 
tory in  its  character,  and  confers  no  authority  on  those  officers  when  such 
assent  was  given. 

4.  Held,  therefore,  that  the  bonds  of  the  "  municipal  corporation  of  the  inhabi- 
tants of  the  town  of  Moberly,"  in  the  county  of  Randolph,  in  the  State  of 
Missouri,  dated  May  1, 1872,  and  reciting  that  they  are  "issued  in  pursu- 
ance of  an  election  held  in  said  town  on  the  twenty-sixth  day  of  March, 
▲.  d.  1872,  to  decide  whether  said  town  should  purchase  and  donate  to  the 
St.  Louis,  Kansas  City,  and  Northern  Railway  Company  two  hundred  acres 
of  land  for  machine-shop  purposes,  the  result  of  said  election  being  two 
hundred  and  twenty-eight  votes  for  the  purchase  and  donation  and  one 
vote  against  the  purchase  and  donation ;  and,  in  pursuance  to  orders  of 
the  board  of  trustees  of  the  inhabitants  of  the  town  of  Moberly,  made  on 
the  eighteenth  day  of  April,  a.  d.  1872,  which  orders  were  made  in  accord- 
ance with  an  act  of  the  General  Assembly  of  the  State  of  Missouri,  entitled 
*  An  Act  to  authorize  cities  and  towns  to  purchase  lands,  and  to  donate, 
lease,  or  sell  the  same  to  railroad  companies/  approved  March  18,  l.  d. 
1870,"  are  void. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Missouri. 

The  plaintiff  is  a  citizen  of  the  State  of  Illinois.    The  de- 
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fendant  is  the  city  of  Moberly,  a  municipal  corporation  of  the 
State  of  Missouri.  This  action  was  brought  to  recover  judg- 
ment upon  several  interest  coupons,  originally  annexed  to,  but 
now  detached  from,  bonds  issued  by  the  city  for  the  purchase 
of  lands,  consisting  of  two  hundred  acres,  to  be  donated  to  the 
St.  Louis,  Kansas  City,  and  Northern  Railway  Company,  for 
**  machine-shop  purposes."  The  petition  —  which  is  the  desig- 
nation given  to  the  first  pleading  in  the  action  —  avers  that  on 
the  1st  of  May,  1872,  the  city  issued  fifty  bonds,  similar  in 
form,  differing  only  in  their  numbers,  each  for  $500,  to  each  of 
which  twenty  coupons  were  attached,  each  for  the  sum  of  $25, 
payable  on  the  first  day  of  November  and  of  May  of  each  year, 
and  numbered  from  one  to  twenty ;  and  it  sets  forth  a  copy  of 
one  of  the  bonds  and  coupons,  as  follows :  — 

"Moberly  Machine-shop  Bonds. 
44  No.      .]  United  States  of  America.  [$500. 

u  Know  all  men  by  these  presents,  that  the  *  municipal  corpora- 
tion of  the  inhabitants  of  the  town  of  Moberly,'  in  the  county  of 
Randolph,  in  the  State  of  Missouri,  acknowledges  itself  indebted 
and  firmly  bound  to  W.  F.  Burrows  or  bearer  in  the  sum  of  five 
hundred  dollars,  in  current  funds,  which  sum  the  said  inhabitants 
of  the  town  of  Moberly  hereby  promise  to  pay  to  the  said  W.  F. 
Burrows  or  bearer,  at  the  Bank  of  America,  in  the  city  of  New 
York,  ten  years  after  the  date  of  this  bond,  together  with  interest 
thereon  from  date  at  the  rate  of  ten  per  cent  per  annum,  which 
interest  shall  be  paid  semi-annually,  in  current  funds,  on  the 
presentation  and  surrender  at  said  bank  of  the  annexed  coupous 
as  they  severally  become  due  and  payable,  but  this  bond  is  pay- 
able at  the  option  of  the  said  inhabitants  of  the  town  of  Mob- 
erly at  any  time  after  three  years  from  the  date  hereof,  and  is 
payable  only  by  a  special  tax  on  all  the  real  estate  and  per- 
sonal property  lying  and  being  within  the  corporate  limits  of  said 
town. 

"  This  bond  is  issued  in  pursuance  of  an  election  held  in  said 
town  on  the  26th  day  of  March,  a.  d.  1872,  to  decide  whether  said 
town  should  purchase  and  donate  to  the  St.  Louis,  Kansas  City, 
and  Northern  Railway  Company  two  hundred  acres  of  land  for 
machine-6hop  purposes,  the  result  of  said  election  being  two 
hundred  and  twenty-eight  votes  for  the  purchase  and  donation, 
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and  one  vote  against  the  purchase  and  donation;  and  in  pursu- 
ance to  orders  of  the  board  of  trustees  of  the  inhabitants  of  the 
town  of  Moberly,  made  on  the  eighteenth  day  of  April,  A.D. 
1872,  which  orders  were  made  in  accordance  with  an  act  of  the 
General  Assembly  of  the  State  of  Missouri,  entitled  '  An  Act  to 
authorize  cities  and  towns  to  purchase  lands  and  to  donate,  lease, 
or  sell  the  same  to  railroad  companies,'  approved  March  18th, 
a.d.  1871. 

"  In  witness  whereof,  the  said  inhabitants  of  the  town  of  Moberly 
have  executed  this  bond,  by  the  chairman  of  the  board  of  trustees 
of  said  town  signing  his  name  thereto,  and  by  the  clerk  of  said 
board  of  trustees,  by  order  of  said  board,  attesting  the  same  and  af- 
fixing thereto  his  signature  and  the  seal  of  said  corporation,  in  the 
town  of  Moberly,  county  of  Randolph,  State  of  Missouri,  on  the  first 

day  of  May,  1872. 

"J.  B.  Freeman, 

"Chairman  of  the  Board  of  Trustee*  of  tie 
u  ATTEST :  Inhabitants  of  the  Town  of  Moberly. 

[seal.]      "J.  W.  Dorset,  Clerk. 

"Coupon  No.  1. 

"  $25.]  Moberly,  Randolph  County,  Missouri.  [$25. 

u  The  municipal  corporation  of  the  inhabitants  of  the  town  of 
Moberly  will  pay  the  bearer,  at  the  Bank  of  America,  in  the  city 
of  New  York,  twenty-five  dollars,  on  the  first  day  of  May,  1872, 
being  six  months'  interest  on  bond  No.  ,  for  $500.00. 

«J.  W.  DoBflRY,  Clerk.* 

The  petition  also  avers  that  the  plaintiff  is  the  holder  of 
coupons  amounting  to  $4,200,  originally  annexed  to  these 
bonds,  but  now  detached  from  them,  which  are  due  and  unpaid, 
for  which  sum  he  asks  judgment.  To  the  petition  the  defend- 
ant demurred,  on  the  ground,  among  other  things,  that  the  act 
of  the  legislature  under  which  the  bonds  were  issued  is  in  con- 
flict with  the  Constitution  of  the  State,  and  that  the  petition 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  court  sustained  the  demurrer,  and  the  plaintiff  electing  to 
stand  upon  his  petition,  final  judgment  was  entered  thereon  for 
the  defendant. 

The  judges,  however,  were  divided  in  opinion  upon  the 
questions  raised  by  the  demurrer,  and,  in  accordance  with  the 
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statute,  have  certified,  for  the  decision  of  this  court,  the  follow* 
ing  points  upon  which  they  differed,  namely :  — 

Mraty  Whether  the  act  of  March  18, 1870,  entitled  "  An  Act 
to  authorize  cities  and  towns  to  purchase  lands,  and  donate, 
lease,  or  sell  the  same  to  railroad  companies,"  recited  in  the 
bonds,  is  in  conflict  with  sect.  14  of  art.  11  of  the  Constitution 
of  Missouri. 

Second^  Whether  the  petition  states  a  valid  and  sufficient 
cause  of  action. 

The  act  of  March  18,  1870,  under  which  the  bonds  were 
issued,  declares  that  "  it  shall  be  lawful  for  the  council  of  any 
city,  or  the  trustees  of  any  incorporated  town,  to  purchase 
lands,  and  to  donate,  lease,  or  sell  the  same  to  any  railroad  com- 
pany, upon  such  terms  and  conditions  as  such  board  may  deem 
proper,  and  for  the  purposes  of  assisting  and  inducing  such  rail- 
road company  to  locate  and  build  machine-shops  or  other  im- 
provements upon  such  lands;  and  for  such  purposes  to  levy 
taxes  upon  the  taxable  property  of  such  city  or  town,  and  to 
borrow  money  and  to  issue  the  bonds  of  such  city  or  town  for 
such  purposes :  Provided,  a  majority  of  the  qualified  voters  of 
such  town  or  city,  at  a  special  election  to  be  held  therein,  shall 
assent  to  such  purchase  and  donation." 

Sect.  14  of  art.  11  of  the  Constitution  of  Missouri  of  1865, 
with  which  it  was  contended  the  act  conflicted,  declares  that 
ifc  the  General  Assembly  shall  not  authorize  any  county,  city, 
or  town  to  become  a  stockholder  in,  or  to  loan  its  credit 
to,  any  company,  association,  or  corporation,  unless  two- thirds 
of  the  qualified  voters  of  such  county,  city,  or  town,  at  a 
regular  or  special  election  to  be  held  therein,  shall  assent 
thereto." 

To  meet  the  objections  to  the  alleged  invalidity  of  the  bonds, 
the  plaintiff  cited  the  act  of  the  legislature  of  Feb.  16,  1872, 
entitled  "An  Act  to  protect  counties,  cities,  and  incorporated 
towns  from  combinations  between  railroad  companies,  county 
courts,  city  councils  of  cities,  and  boards  of  trustees  of  incor- 
porated towns,"  the  first  section  of  which  declares  that  "no 
county  court  of  any  county,  city  council  of  any  city,  nor  any 
board  of  trustees  of  any  incorporated  town,  shall  hereafter  have 
the  right  to  donate,  take,  or  subscribe  stock  for  such  county, 
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city,  or  incorporated  town,  in,  or  loan  the  credit  thereof  to,  any 
railroad  company,  or  other  company,  corporation,  or  association 
unless  authorized  to  do  so  by  a  vote  of  two-thirds  of  the  quali- 
fied voters  of  such  county,  city,  or  incorporated  town.  And 
any  justice  of  a  county  court,  member  of  a  city  council,  or 
member  of  a  board  of  trustees  of  any  incorporated  town,  who 
shall  hereafter  vote  to  donate,  take,  or  subscribe  stock  for  such 
county,  city,  or  incorporated  town,  in,  or  loan  the  credit  thereof 
to,  any  railroad  company,  or  other  company,  corporation,  or 
association,  unless  authorized  to  do  so  by  a  vote  of  two-thirds 
of  the  qualified  voters  of  such  county,  city,  or  incorporated 
town,  shall  be  adjudged  guilty  of  a  felony,  and  on  conviction 
thereof  shall  be  punished  by  imprisonment  in  the  penitentiary 
for  not  less  than  two  years." 

Other  sections  repeal  all  acts  or  parts  of  acts  inconsistent 
with  it.  The  act  took  effect  on  its  passage.  On  the  29th  of 
March,  1872,  the  legislature  passed  another  act,  in  terms 
amending  the  first  section  of  the  act  of  March  18,  1870,  so  as 
to  read  as  follows :  — 

"  It  shall  be  lawful  for  the  council  of  any  city,  or  the  trustees  of 
any  incorporated  town,  to  purchase  land,  and  to  donate,  lease,  or 
sell  the  same  to  any  railroad  company,  and  to  contract,  for  a  period 
of  time  not  exceeding  twenty  years,  with  such  railroad  company, 
for  the  payment  of  all  or  any  part  of  the  tuxes  which  may  at  any 
time  be  levied  by  the  authorities  of  such  town  or  city,  and  for  such 
town  or  city  purposes  only,  upon  property  of  such  railroad  com- 
pany, and  upon  such  terms  and  conditions  as  such  board  of  said 
city  or  town  may  deem  proper,  for  the  purpose  of  assisting  and  in- 
ducing said  railroad  company  to  locate  and  build  machine,  work, 
or  other  shops,  or  other  improvements,  upon  such  land  for  the  pur- 
pose of  6uch  purchase,  to  levy  taxes  upon  the  taxable  property 
of  such  city  or  town,  and  to  borrow  money  and  issue  the  bonds  of 
such  city  or  town  for  such  purpose :  Provided^  that  two-thirds 
of  the  qualified  voters  of  such  town  or  city,  at  a  regular  or  special 
election  to  be  held  therein,  shall  assent  to  such  purchase  or  dona- 
tion." 

This  act  took  effect  on  its  passage. 

Mr.  John  D.  Stevenson  for  the  plaintiff  in  error. 
Mr.  J.  H.  Overall^  contra. 
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Mr.  Justice  Field,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  object  of  the  inhibition  in  the  State  Constitution  was  to 
prevent  the  creation  of  debts  by  counties,  cities,  and  towns  on 
behalf  of  any  company,  association,  or  corporation  without  the 
assent  of  two-thirds  of  their  qualified  voters.  The  loan  of  their 
credit,  that  is,  the  placing  of  their  obligations  for  the  payment 
of  money  for  the  use  of  companies,  was  the  usual  mode  in 
which  they  incurred  indebtedness.  Aid  in  this  way  to  com- 
panies, particularly  such  as  were  organized  for  the  construction 
of  railroads,  was  given  so  frequently  by  municipal  bodies  in 
Missouri,  before  the  Constitution  of  1865  went  into  effect,  as 
in  many  instances  to  greatly  embarrass  and  subject  them  to 
burdensome  and  oppressive  taxation  to  provide  for  the  interest 
on  their  obligations  and  the  ultimate  payment  of  the  principal. 

Numerous  acts  of  the  legislature  had  authorized  officers  of 
counties  and  cities  to  subscribe  for  stock  in  railway  companies, 
and  to  issue  bonds  for  their  aid  without  limit  as  to  amount  and 
without  the  previous  assent  of  those  who  were  to  be  taxed  for 
their  payment.  In  many  instances  the  road,  in  aid  of  which 
the  bonds  were  issued,  was  never  constructed,  and  as  no  benefit 
resulted  to  the  counties  and  cities,  their  inhabitants  naturally 
felt  impatient  under  the  burdens  which  their  officers  had  im- 
providently  imposed. 

It  was  the  purpose  of  the  constitutional  provision  to  check 
these  abuses,  by  requiring  the  previous  assent  of  two- thirds  of 
the  qualified  voters  of  the  municipal  bodies  before  any  more 
stock  should  be  subscribed  by  them  or  any  further  indebted- 
ness be  thus  incurred.  The  issue  of  obligations  directly  to  the 
company,  association,  or  corporation,  without  such  previous 
assent,  is  within  the  letter  of  the  prohibition,  and  to  purchase 
property  to  be  given  to  such  company,  association,  or  corpora- 
tion by  the  issue  of  obligations  to  others,  without  such  assent,  is 
within  its  spirit.  Both  modes  of  using  the  bonds  of  the  muni- 
cipality are  equally  a  use  of  its  credit,  the  difference  being  that 
the  one  is  a  direct  and  the  other  an  indirect  way  of  employing 
the  credit  of  the  municipality  for  the  benefit  of  the  railway 
company.  It  would  be  a  narrow  and  strict  construction  of  the 
constitutional  provision  to  hold  that  it  prohibited  the  creation 
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of  indebtedness  by  a  municipality  by  a  direct  use  of  its  credit 
for  the  railway  company,  and  yet  permitted  such  creation  by  the 
indirect  use  of  it  for  the  same  purpose.  A  constitutional  pro- 
vision should  not  be  construed  so  as  to  defeat  its  evident  pur- 
pose, but  rather  so  as  to  give  it  effective  operation  and  suppress 
the  mischief  at  which  it  was  aimed.  In  accordance  with  this 
principle,  this  court  held  in  Harshman  v.  Bates  County  that 
the  inhibition  in  question  extended  to  townships  in  Missouri 
as  well  as  to  counties,  cities,  and  towns,  although  townships 
were  not  mentioned.  To  contend,  said  the  court,  that  the  mere 
subdivision  of  counties  into  townships  enabled  the  legislature 
to  evade  the  constitutional  provision  is  to  ignore  the  manifest 
intention  and  spirit  of  that  instrument ;  that  it  could  not  be 
possible  that  it  was  intended  to  restrict  the  legislature  as  to 
counties  and  not  to  restrict  it  as  to  mere  sectional  portions  of 
the  counties.     92  U.  S.  569. 

Considering  the  provision  in  this  spirit,  and  looking  at  the 
evil  to  be  prevented,  we  are  of  opinion  that  the  issue  by  the 
defendant  of  its  bonds  to  purchase  lands,  to  be  donated  to 
the  railway  here,  was  a  loan  of  its  credit  which  could  not  be 
made  without  the  assent  of  two-thirds  of  the  qualified  voters 
of  the  city.  It  is  true  that  a  loan  implies  a  return  of  the  thing 
loaned  at  some  future  day.  A  loan  of  credit  would,  therefore, 
seem  to  require  that  the  party  receiving  its  benefit  should  pro- 
vide for  its  cancellation  by  the  payment  of  the  bonds  issued. 
This  being  so,  it  would  be  unreasonable  to  hold  that,  whilst 
the  framers  of  the  Constitution  intended  to  prohibit  a  tempo- 
rary use  of  the  credit  of  a  municipality  without  the  previous 
assent  of  two-thirds  of  its  qualified  voters,  they  were  willing 
that  the  absolute  grant  of  'the  credit  should  be  made  without 
such  assent.  We  do  not  think  that  a  construction  leading  to 
such  a  conclusion  is  permissible.  The  act  of  March  18, 1870, 
must,  therefore,  be  held  to  be  in  conflict  with  the  Constitution 
of  the  State.  It  authorizes  a  majority  of  the  voters  of  a  mu- 
nicipality to  do  that  which  the  Constitution  declares  the  legis- 
lature shall  not  authorize  to  be  done  except  by  the  assent  of 
two-thirds  of  such  voters. 

The  Supreme  Court  of  Missouri  has  given  a  similar  construc- 
tion to  the  constitutional  provision.     An  act  of  the  legislature 
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had,  among  other  things,  provided  for  the  establishment  of  a 
school  of  mines  and  metallurgy  as  a  branch  of  the  university  of 
the  State,  which  was  to  be  located  in  such  county  having  mines 
as  should  donate  to  the  board  of  curators  of  the  university,  for 
buildings  and  other  purposes  of  the  school,  the  greatest  avail- 
able amount  of  money  and  bonds.  The  act  authorized  the 
county  court,  of  a  county  desirous  of  making  a  donation,  to 
issue  bonds  of  the  latter  to  be  delivered  to  the  board  of  curators 
and  to  be  by  them  sold,  and  the  proceeds  used  in  the  purchase 
of  the  land  and  the  erection  of  the  necessary  buildings.  Under 
this  act,  the  County  Court  of  Phelps  County  ordered  the  issue 
of  bonds,  at  different  times,  amounting  in  all  to  $75,000,  to  be 
used  as  mentioned,  and  their  delivery  to  the  curators.  The 
order  was  made  without  the  assent  of  two-thirds  of  the  quali- 
fied voters  of  the  county,  and,  upon  the  petition  of  the  State, 
the  sale  of  the  bonds  was  enjoined,  the  court  holding  that  their 
issue  was  a  loan  of  credit  within  the  constitutional  inhibition, 
and  that  the  act  authorizing  their  issue,  without  the  sanction 
of  two-thirds  of  the  voters  of  the  county,  was  void.  It  stated 
that  the  object  of  the  inhibition  upon  county  courts  and  city 
and  town  municipalities  was  to  prevent  them  from  taxing  the 
people  without  their  assent.     57  Mo.  178. 

The  difference  between  that  case  and  the  one  at  bar  is  only 
in  the  mode  of  effecting  the  same  result.  There  the  bonds 
were  given  to  the  curators  to  be  by  them  sold  and  the  pro 
ceeds  invested  in  the  establishment  of  the  school  of  mines. 
Here  the  bonds  were  to  be  sold  by  the  municipality  issuing 
them,  and  the  proceeds  used  by  it  in  the  purchase  of  lands  to 
be  donated  to  the  railroad  company.  The  object  of  the  loan 
in  both  cases,  in  authorizing  the  issue  of  the  bonds,  was  the 
purchase  of  property  and  the  donation  of  it  to  corporations. 
As  remarked  by  counsel,  it  is  difficult  to  see  how  the  funda- 
mental law  of  the  State  could  be  evaded  by  a  change  of  the 
parties  through  whom  the  credit  of  the  municipality  is  to  be 
converted  into  money.  In  either  case  the  debt  created  is  to 
be  paid  by  taxation. 

The  subsequent  case  of  the  County  Court  of  St  Louis  County 
against  Griswold  does  not  change  this  decision.  The  bonds 
there  considered  were  issued  to  purchase  lands  in  St.  Louis  for 
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a  public  park  for  the  benefit  of  its  inhabitants.  There  was 
no  loan  of  credit  for  the  use  of  any  other  parties  in  the  case. 
58  id.  175. 

The  act  of  the  legislature  of  Feb.  16,  1872,  upon  which 
much  reliance  is  placed  by  counsel  for  the  plaintiff,  is  merely 
prohibitory  in  its  character,  forbidding  the  officers  of  counties, 
cities,  and  towns  to  donate,  take,  or  subscribe  stock  in  any  rail- 
road or  other  company,  corporation,  or  association,  or  the  loan 
of  their  credit,  without  the  previous  assent  of  two-thirds  of  their 
qualified  voters,  and  prescribing  a  punishment  for  a  disregard 
of  its  provisions.  It  confers,  of  itself,  no  authority.  The  inhi- 
bition upon  the  officers  of  a  county,  city,  or  town  to  loan  its 
credit  without  the  previous  assent  of  others,  was  not  an  author- 
ity to  loan  it  when- such  assent  was  given.  Authority  to  create 
an  indebtedness  against  a  municipality,  except  on  certain  con- 
ditions, was  not  conferred,  because  the  attempt  thus  to  create 
it  was  made  punishable  as  a  crime.  Further  legislation  was 
needed.  Such  was  the  evident  opinion  of  the  legislature  of  the 
State,  for,  by  an  additional  act,  passed  on  the  29th  of  March, 
1872,  the  authority  was  given  in  terms. 

We  answer,  therefore,  the  first  question  certified  to  us  in  the 
affirmative,  and  the  second  in  the  negative. 

Judgment  affirmed. 

Mr.  Justice  Harlan  dissenting. 

The  recitals  in  the  bonds  show  that  an  election  was  held,  in 
the  town  of  Moberly,  three  days  before  the  passage  of  the  act 
of  March  29,  1872,  to  decide  whether  that  town  should  pur- 
chase and  donate  to  the  St.  Louis,  Kansas  City,  and  Northern 
Railway  Company,  two  hundred  acres  of  land  for  machine- 
shop  purposes ;  that  two  hundred  and  twenty-eight  votes  were 
cast  in  favor  of,  and  only  one  against,  such  donation  and  pur- 
chase ;  that  the  bonds  in  question  were  issued  in  pursuance  of 
that  election  and  of  the  orders  of  the  board  of  trustees  of  the 
town,  made  on  the  eighteenth  day  of  April,  1872;  and  that 
such  orders  were  made  in  accordance  with  the  aforesaid  act  of 
March  18,  1870. 

The  circuit  judge  conceded  it  to  be  the  settled  law  of  Mis- 
souri that  municipal  aid  could  be  given  to  railroad  companies 
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without  infringing  the  Constitution  of  the  State ;  and  that  if 
machine-shops  constituted  an  integral  or  essential  part  of  a  rail- 
road,  or  were  necessary  for  its  convenient  use  or  operation,  then 
the  act  of  March  18,  1870,  was  not  obnoxious  to  the  principles 
announced  in  Loan  Association  v.  Topeka,  20  Wall.  655.  But 
he  was  of  opinion  that  the  issuing  of  the  bonds  in  suit  to  be 
used  in  the  purchase  and  donation  of  lands  to  a  railroad  com- 
pany for  machine-shop  purposes  was  a  "  loan  of  credit,"  upon 
the  part  of  the  town,  within  the  meaning  of  the  State  Constitu- 
tion ;  and  that,  consequently,  the  act  of  March  18,  1870,  was 
unconstitutional,  in  that  it  permitted  an  issue  of  bonds,  for 
such  purposes,  upon  the  assent  only  of  a  majority  of  the  quali- 
fied voters  of  the  municipality. 

In  the  view  which  I  take  of  this  case,  it  is  not  necessary  to 
decide  whether  this  transaction  was,  or  not,  a  loan  of  credit. 
For,  assuming  that  it  was,  the  petition  must  be  regarded  as 
stating  a  valid  and  sufficient  cause  of  action  against  the  defend- 
ant, if,  at  the  time  of  the  election,  held  on  the  26th  of  March, 
1870,  the  act  of  March  17,  1870,  had  become  so  modified  by 
subsequent  legislation,  as  to  require  the  assent  of  two-thirds 
of  the  qualified  voters  of  the  town  as  a  condition  precedent  to 
any  issue  of  bonds  to  be  applied  in  the  purchase  of  lands  to  be 
donated  to  the  railroad  company  for  machine-shop  purposes. 
And  such,  I  think,  was  the  legal  effect  of  the  act  of  Feb.  16, 
1872.  The  first  clause  of  its  first  section  declares,  that  "  no 
county  court  of  any  county,  city  council  of  any  city,  nor  any 
board  of  trustees  of  any  incorporated  town,  shall  hereafter  have 
the  right  to  donate,  take,  or  subscribe  stock  for  such  county, 
city,  or  incorporated  town,  in,  or  loan  the  credit  thereof  to,  any 
railroad  company  .  .  .  unless  authorized  to  do  so  by  a  vote  of 
two-thirds  of  the  qualified  voters  of  such  county,  city,  or  incor- 
porated town."  The  General  Assembly,  of  course,  knew  when 
they  passed  the  law  of  Feb.  16,  1872,  that  the  previous  statute 
of  March  18;  1870,  had  assumed  to  authorize  counties,  cities, 
and  towns  to  make  donations  to  railroad  companies,  for  ma- 
chine-shop purposes,  upon  a  bare  majority  vote  of  the  qualified 
electors.  The  prohibition  against  donations  thereafter,  except 
with  the  sanction  of  two-thirds  of  the  qualified  voters,  was,  in 
view  of  former  legislation,  equivalent  to  an  affirmative  recogni- 
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tion  of  power  thereafter  to  make  such  donations  in  pursuance 
of  the  provisions  of  the  act  of  Feb.  16,  1872.  That  act  im- 
ported into  the  act  of  March  18,  1870,  the  requirement  of  a 
two-thirds  affirmative  vote  as  a  condition  precedent  to  any 
donation  of  land  for  machine-shop  purposes.  The  express  re- 
peal, by  the  act  of  Feb.  16,  1872,  of  all  parts  of  laws  inconsist- 
ent therewith,  evinces  a  purpose,  upon  the  part  of  the  General 
Assembly,  to  do  something  more  than  declare  a  violation  of  that 
act,  by  any  of  the  officers  therein  named,  to  be  a  felony.  Nor 
was  it  intended  to  withdraw  from  counties,  cities,  and  towns 
authority,  under  any  circumstances,  to  make  such  donations. 
Manifestly  there  was  also  a  purpose  to  provide  against  the 
possibility  of  donations  or  loans  of  credit,  under  any  existing 
statute,  except  with  the  express  sanction  of  two-thirds  of  the 
qualified  voters  of  the  municipality.  The  only  difficulty  in 
the  way  of  this  conclusion  arises  from  the  negative  character 
of  the  language  of  the  first  clause  of  the  act  of  Feb.  16, 1872. 
But  that  difficulty  seems  to  be  removed  by  the  fact  that  a  pre- 
vious statute  having  assumed  to  confer  upon  counties,  cities, 
and  towns  the  power  to  make  donations  to  railroad  companies 
for  machine-shop  purposes,  the  object  of  the  act  of  Feb.  16, 
1872,  was  thereafter  to  require  the  previous  assent  of  two-thirds 
of  the  electors,  and  to  repeal  all  acts  or  parts  of  acts  inconsist- 
ent with  that  requirement.  The  bonds,  upon  their  face,  show 
the  assent  of  all  the  electors  voting  except  one.  Had  these 
bonds  recited,  in  terms,  that  they  were  issued  in  pursuance  of 
the  act  of  March  18, 1870,  as  modified  by  subsequent  legislation, 
there  would  have  been  no  ground  upon  which  to  question  the 
authority  to  issue  them. 

But  the  rights  of  the  purchaser  of  the  bonds  should  not  be 
sacrificed  because  the  reference  to  the  statute,  by  authority  of 
which  they  were  issued,  was  not  full  or  technically  accurate. 
When  the  election  was  held,  the  statute  of  March  18,  1870,  as 
modified  by  that  of  Feb.  16,  1872,  authorized  an  issue  of  bonds 
for  the  purchase  of  lands  to  be  donated  for  machine-shop  pur- 
poses, two-thirds  of  the  qualified  voters  of  the  town  assenting 
thereto.  The  provisions  of  that  statute,  as  thus  modified,  seem 
to  have  been  complied  with. 

I  am  of  opinion  that  the  act  of  March  29, 1872,  passed  after 
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the  election  of  March  26, 1870,  was  only  cumulative  legislation, 
so  far  as  it  related  to  subjects  embraced  in  the  act  of  March 
17,  1870,  as  modified  by  the  act  of  Feb.  16,  1872.  I  think  that 
the  act  of  March  17,  1870,  as  modified  by  the  act  of  Feb.  16, 
1872,  was  constitutional,  and  that  the  petition  states  a  good 
cause  of  action  against  the  defendant,  even  if  the  issue,  by  the 
town,  of  bonds  for  the  purposes  indicated,  was  a  loan  of  credit, 
within  the  meaning  of  the  State  Constitution. 

For  these  reasons  I  feel  obliged  to  dissent  from  the  opinion 
and  judgment. 


Adah  v.  Norris. 

1.  A  patent  issued  upon  a  confirmed  Mexican  grant  is  in  the  nature  of  a  con- 

veyance by  way  of  quitclaim.  It  is  conclusive  only  as  between  the  parties 
thereto,  and  is  evidence  that,  as  against  the  United  States,  the  validity 
of  the  grant  has  been  established.  Miller  v.  Dak  (92  U.  S.  473)  cited  and 
approved. 

2.  Where  a  survey  and  a  patent  thereon  are  founded  upon  a  superior  Mexican 

grant,  the  rights  of  a  party  thereunder  are  not  concluded  by  a  prior  survey 

to  other  claimants. 
8.  A  patent  issued  upon  a  survey  of  a  grant  was  returned  by  the  grantee  to 

the  Commissioner  of  the  General  Land-Office,  who  ordered  another  survey. 

Held,  that  the  patent  issued  upon  the  last  survey  is  not  rendered  invalid 

because,  in  addition  to  lands  not  covered  by  the  prior  patent,  it  purport* 

to  convey  those  which  were  so  covered. 
4.  A  pleading  which  would  be  cured  by  verdict,  is  good  after  a  finding  by  the 

court  to  which  the  trial  of  the  issue  was  submitted  by  the  stipulation  of  the 

parties. 

Ebror  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  California. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  S.  F.  Leib  for  the  plaintiffs  in  error. 
Mr.  Benjamin   S.  Brooks  and   Mr.  James   K.   Redington, 
contra. 

Mb.  Justice  Miller  delivered  the  opinion  of  the  court. 
This  was  an  action  to  recover  possession  of  land,  brought 
by  Adam  and  Schuman  in  the  District  Court  of  the  State  of 
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California  for  the  County  of  Santa  Barbara,  but  removed  on 
the  petition  of  Norris  and  the  other  defendants  into  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  California, 
where,  by  agreement  of  the  parties,  it  was  tried  without  a  jury. 
The  court  made  a  finding  setting  forth  all  the  facts  on  which 
the  title  of  each  party  rests.  There  was  a  judgment  for  the 
defendants.     Adam  and  Schuman  sued  out  this  writ. 

The  case  is  one  dependent  strictly  on  the  legal  title.  Each 
party  is  supported  by  a  patent  from  the  United  States  issued 
upon  a  confirmed  Mexican  grant,  and  by  a  survey  approved  by 
the  General  Land-Office.  Each  patent  includes  the  land  in 
controversy.  The  explanation  of  this  is,  that  while  the  giants 
were  in  the  main  for  different  tracts  of  land,  they  interfere  and 
overlap  when  the  lines  of  each  are  clearly  ascertained. 

The  defendants  hold  under  a  grant  of  the  Rancho  Guada- 
lupe from  the  Mexican  government,  dated  March  21,  1840,  to 
Teodoro  Arrellanes  and  Diego  Olivera,  a  decree  of  the  District 
Court  of  the  United  States  for  California  confirming  that  claim 
May  12,  1857,  and  a  patent  from  the  United  States,  dated 
March  1,  1870. 

The  plaintiffs  assert  title  under  a  grant  of  that  government 
of  the  Rancho  La  Punta  de  la  Laguna,  dated  Dec.  29,  1844,  to 
Louis  Arrellanes  and  Eusides  Miguel  Ortega,  which  was  con- 
firmed by  the  District  Court  May  2,  1854,  and  a  patent  issued 
thereon  Oct.  2,  1873. 

If  this  were  all,  it  would  seem  clear  that  the  defendants, 
being  in  possession  of  the  land  under  the  older  patent  from  the 
United  States,  and  the  older  grant  from  the  government  of 
Mexico,  the  judgment  of  the  Circuit  Court  should  be  affirmed. 
To  this  view  the  plaintiffs  assign  several  objections  as  errors, 
some  of  which  we  will  notice. 

1.  The  survey  on  which  the  plaintiffs'  patent  was  issued 
having  been  approved  by  the  surveyor-general  Jan.  29, 1861, 
and  publication  of  it,  under  the  act  of  June  14,  1860,  duly 
made  in  February  and  March,  1861,  the  plaintiffs  insist  that  as 
no  objection  was  made  to  it,  it  became  final  and  conclusive  at 
that  time,  while  that  on  which  defendants'  patent  was  issued 
was  approved  by  the  surveyor-general  in  June,  1867. 

The  act  of  Congress  of  June  14,  1860,  c.  128  (^12  Stat.  33), 
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required  the  surveyor-general,  whenever  a  survey  of  a  con- 
firmed Mexican  grant  had  been  approved  by  him,  to  make  a 
publication  of  the  survey  for  a  prescribed  time,  which  should 
be  held  to  be  notice  to  everybody  of  what  it  included.  Any 
one  desiring  to  contest  the  correctness  of  this  survey  could,  on 
a  proper  application,  have  it  removed  or  filed  in  the  District 
Court  of  the  United  States,  where  the  objection  to  it  should 
be  heard  and  determined,  and,  if  necessary,  corrected  by  a  new 
survey  or  otherwise.  The  fifth  section  of  the  act  then  declares 
that  u  the  said  plat  and  survey,  so  finally  determined  by  pub- 
lication, order,  or  decree,  as  the  case  may  be,  shall  have  the 
same  effect  and  validity  in  law  as  if  a  patent  for  the  land  so 
surveyed  had  been  issued  by  the  United  States." 

Counsel  for  the  plaintiffs  has  argued  that  a  patent  from 
the  United  States  is  final  and  conclusive  on  everybody,  and 
that  the  title  which  it  confers  cannot  be  disputed  in  a  court 
of  law. 

No  doubt,  where  the  patent  is  for  land  to  which  the  govern- 
ment had  an  undisputed  title,  the  proposition  is  generally,  if 
not  always,  true.  But  the  United  States,  in  dealing  with  par- 
ties claiming,  under  Mexican  grants,  lands  within  the  ter- 
ritory ceded  by  the  treaty  of  Mexico,  never  made  pretence 
that  it  was  the  owner  of  them.  When,  therefore,  guided  by 
the  action  of  the  tribunals  established  to  pass  upon  the  va- 
lidity of  these  alleged  grants,  the  government  issued  a  patent, 
it  was  in  .the  nature  of  a  quitclaim,  —  an  admission  that  the 
rightful  ownership  had  never  been  in  the  United  States,  but 
had  passed  at  the  time  of  the  cession  to  the  claimant,  or  to 
those  under  whom  he  claimed.  This  principle  has  been  more 
than  once  clearly  announced  in  this  court.  The  leading  cases 
are  Beard  v.  Federy,  3  Wall.  478 ;  Henshaw  v.  Bissell,  18  id. 
255;  Miller  v.  Dale,  92  U.  S.  473. 

Such  a  patent  was,  therefore,  conclusive  evidence  only  as 
between  the  United  States  and  the  grantee  that  the  latter 
had  established  the  validity  of  the  grant. 

The  last  of  the  cases  above  cited  gives  the  history  of  the  act 

of  June  14,  1860,  and  holds  that  the  effect  of  a  compliance 

with  the  act  is  limited  to  the  establishment  of  the  conformity 

of  the  survey  to  the  decree  of  confirmation,  which  fact  could 
vol.  xiii.  88 
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not  afterwards  be  disputed  by  any  one  who,  under  that  act, 
had  opportunity  to  contest  it  before  the  District  Court. 

We  do  not  think,  therefore,  if  the  defendants*  survey  and 
patent  are  based  upon  a  superior  Mexican  grant,  that  their 
rights  are  concluded  by  the  prior  survey  of  the  plaintiffs. 

2.  It  is  insisted  that  a  patent  was  issued  in  1866,  on  a  survey 
of  the  Guadalupe  grant,  which  did  not  include  the  lands  in 
controversy ;  that  this  action  terminated  the  authority  of  the 
land-office  in  the  matter ;  and  that  the  subsequent  survey  and 
patent  of  1870,  which  do  include  them,  are,  therefore,  void. 

It  is  not  necessary  to  decide  whether  the  refusal  of  the 
grantee  to  accept  the  patent  in  the  present  case,  and  his  return 
of  it  to  the  Commissioner  of  the  General  Land-Office,  who  or- 
dered a  new  survey,  remove  the  objection  here  made,  though  it 
is  not  easy  to  see  why  his  refusal  to  accept  the  patent,  and  his 
consent  to  its  return,  before  intervening  rights  had  accrued  to 
any  one,  did  not  authorize  a  correction  of  any  defect  in  that 
patent. 

This  is,  in  effect,  what  was  done,  and  whether  the  patent  of 
1866  is  still  a  valid  patent,  or  is  no  longer  of  any  force,  cannot 
affect  this  case.  If  it  be  valid  as  to  the  land  covered  by  it, 
that  does  not  make  void  the  patent  of  1870  for  land  not  covered 
by  it. 

If  the  conveyance  of  1866  passed  the  title  to  the  claimants  of 
a  part  of  the  land  covered  by  their  confirmed  grant,  there  is  no 
reason  why  an  additional  patent  should  not  convey  the  remain- 
der when  the  proper  officer  became  satisfied  that  the  first  did 
not  convey  all  that  had  been  confirmed  to  them.  Nor  is  the 
last  patent  rendered  invalid  because,  in  addition  to  the  land 
not  conveyed  by  the  first  patent,  it  purports  to  convey  also 
what  was  already  patented. 

In  short,  it  is  but  the  common  case  of  a  grantor  who,  having 
failed  to  convey  what  he  was  bound  to  convey,  makes  another 
deed  to  correct  the  wrong.  The  deeds  are  not  in  conflict  If 
the  power  of  the  land-office  was  exhausted  by  the  first  deed,  it 
was  only  so  as  to  the  land  which  it  included.  The  legal  title 
to  that  alone  could  pass  by  that  patent,  and  if  the  title  to  the 
land  now  in  question  remained  in  the  government,  the  patent 
of  1870  was  sufficient  to  convev  it. 
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We  think  the  error  is  not  well  assigned. 

The  only  other  assignment  which  requires  notice  is,  that 
judgment  should,  on  the  pleading,  have  been  rendered  for  the 
plaintiffs. 

Plaintiffs  averred  that  they  were  the  owners  of  a  certain 
large  tract  of  land.  That  held  by  defendants  was  but  a 
small  part  of  this,  and  they,  by  their  answer,  did  not  set  out 
their  own  metes  and  bounds,  or  any  description  of  what  they 
held,  but  denied  that  plaintiffs  were  the  owners  and  entitled  to 
all  the  land  described  in  the  complaint. 

It  is  said  that  this  made  an  immaterial  issue ;  for  if  plaintiffs 
owned  the  land  in  possession  of  defendants,  it  was  not  necessary 
to  prove  their  ownership  of  what  lay  outside  of  that,  though 
claimed  in  their  petition. 

This  objection  was  not  made  in  the  case  before  the  Circuit 
Court.  The  case  was  submitted  to  the  court,  which  found  all 
the  facts  necessary  to  decide  the  question  of  title  to  the  land 
held  by  defendants.  We  think  it  is  too  late  to  raise  this  tech- 
nical question  after  a  full  hearing  and  finding  by  the  court  of 
all  the  facts  pertinent  to  the  case.  The  pleading  would  be 
good  after  verdict.  A  multo  fortiori  is  it  good  after  this  find- 
ing, and  on  appeal,  with  no  attempt  to  correct  it  in  the  court 

below. 

Judgment  affirmed. 


United  States  v.  Quigley. 

A.,  a  merchant  residing  in  Georgia,  left  there  at  the  commencement  of  the 
rebellion,  and,  until  its  close,  remained  in  loyal  territory.  On  leaving,  he 
intrusted  his  business  to  an  agent,  who,  with  money  collected  or  acquired 
on  his  account,  purchased,  in  1864,  cotton  subsequently  captured  by  the 
United  States  and  sold.  A.  sued  for  the  net  proceeds  thereof  in  the  Court 
of  Claims.    Held,  that  he  was  entitled  to  recover. 

Appeal  from  the  Court  of  Claims. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Assistant  Attorney-  General  Smith  for  the  United  States. 

Mr.  John  2>.  McPherson,  contra. 
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Mr.  Chief  Justice  Waitb  delivered  the  opinion  of  the 
court. 

The  facts  of  this  case  as  gathered  from  the  findings  below 
are  these :  In  1860,  the  claimant,  a  native  of  Georgia,  was  dom- 
iciled at  Dalton  in  that  State,  and  doing  business  as  a  mer- 
chant. About  the  time  the  State  seceded  he  left  his  home  and 
his  business  and  went  to  Indiana,  where  he  remained  until  the 
end  of  the  war.  Before  leaving  he  appointed  an  agent  to  man- 
age for  him  while  he  was  gone.  This  agent,  in  1864,  bought 
for  him,  with  moneys  collected  or  acquired  on  his  account,  two 
bales  of  cotton  that  were  afterwards  captured  by  the  mili- 
tary forces  of  the  United  States  at  Savannah.  The  proceeds, 
$350.66,  are  now  in  the  treasury  under  the  Abandoned  and  Cap- 
tured Property  Act.  On  these  facts  the  Court  of  Claims  gave 
judgment  against  the  United  States,  and  to  reverse  that  judg- 
ment this  appeal  was  taken. 

As  was  very  properly  said  by  the  court  below,  if  this  claim- 
ant had  remained  at  home  in  his  native  State  and  served  the 
Confederacy  during  the  entire  war,  acquiring  his  money  and 
buying  his  cotton  himself,  this  judgment  would  be  right.    No 
actual  change  of  his  domicile  is  shown,  and  his  agent  has  done 
for  him  no  more  than  he  might  himself  have  lawfully  done  if 
he  had  stayed  where  his  property  was.     In  no  just  sense  was  he 
trading  across  the  lines  with  the  enemy  through  the  operations 
of  this  agent.     He  was  simply  saving  what  he  had  been  com- 
pelled to  leave,  in  order  to  avoid  becoming  in  law  an  enemy  of 
his  government.     His  property  being  in  enemy  territory  was 
enemy  property,  and  subject  to  capture  as  such ;  but  he  was 
both  in  law  and  in  fact  a  friend.     The  agency  he  left  behind 
was  only  to  manage  what  he  could  not  take  away ;  and  as  the 
money  invested  in  the  cotton  was  collected  or  acquired  through 
this  agency,  we  will  presume  it  was  obtained  at  the  place  he 
left  rather  than  sent  through  the  lines.     If  the  facts  were  other- 
wise, the  United  States  should  have  caused  it  to  be  so  found. 
No  other  reasonable  construction  can  be  given  to  the  findings 
as  they  appear  in  the  record,  than  that  the  cotton  is  the  pro- 
ceeds of  the  property  invested  in  the  business  the  claimant  was 
compelled  to  abandon  in  order  to  avoid  becoming  personally 
implicated  in  a  rebellion  against  his  government. 

Judgment  affirmed. 
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Swan  v.  Arthub. 
Fleitman  v.  Arthur. 
Flegenheim  v.  Arthur.  Mf-<?f 

Laces,  cigar  ribbons,  galloons,  and  braids  made  substantially  of  silk,  although   W8 ' 
cotton  forms  a  part  thereof,  were  subject  to  a  duty  of  sixty  per  cent  ad  valo- 
rem, under  sect.  8  of  the  act  of  June  30,  1864,  c.  171.    13  Stat.  181. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Stephen  0-.  Clarke  for  the  plaintiffs  in  error. 
Mr.  Assistant  Attorney- General  Smithy  contra. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

Sect.  8  of  the  tariff  act  of  June  80,  1864,  c.  171  (13  Stat. 
210),  provides  for  the  levy  and  collection  of  duties  on  imports, 
as  follows :  — 

"  On  all  dress  and  piece  silks,  ribbons,  and  silk  velvets,  or  velvets 
of  which  6ilk  is  the  component  material  of  chief  value,  sixty  per 
centum  ad  valorem.  On  silk  vestings,  pongees,  shawls,  scarfs, 
mantillas,  pelerines,  handkerchiefs,  veils,  laces,  shirts,  drawers,  bon- 
nets, hats,  caps,  turbans,  chemisettes,  hose,  mitts,  aprons,  stockings, 
gloves,  suspenders,  watch  chains,  webbing,  braids,  fringes,  galloons, 
tassels,  cords,  and  trimmings,  sixty  per  centum  ad  valorem. 

"  On  all  manufactures  of  silk,  or  of  which  silk  is  the  component 
material  of  chief  value,  not  otherwise  provided  for,  fifty  per  centum 
ad  valorem" 

In  one  of  the  cases  the  importation  was  of  laces,  in  another 
cigar  ribbons,  and  in  the  other  galloons  and  braids.  The  arti- 
cles in  each  case  were  made  of  silk  and  cotton,  but  the  silk 
preponderated  so  largely  that  they  were  substantially  silk. 
The  collector  charged  them  with  duties  at  the  rate  of  sixty  per 
cent  ad  valorem,  as  silk  laces,  ribbons,  galloons,  and  braids, 
while  the  importers  claimed  they  were  dutiable  at  fifty  per 
cent  only,  as  manufactures  of  which  silk  was  the  component 
material  of  chief  value,  not  otherwise  provided  for.     These 
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suits  were  brought  to  recover  back  what  had  been  paid  in  ex- 
cess of  fifty  per  cent.  In  the  cases  for  the  laces,  galloons, 
and  braids  the  evidence  was  positive  and  uncontradicted  to  the 
effect  that  they  were  substantially  made  of  silk,  and  there  was 
no  claim  that  they  were  commercially  known  otherwise  than  as 
silk  goods.  Upon  these  facts  the  court  directed  a  verdict  in 
favor  of  the  defendant.  In  the  case  for  the  ribbons,  the  jury 
was  instructed  that  if  the  goods  were  made  substantially  of  silk, 
and  were  not  commercially  regarded  as  different  from  silk  rib- 
bons, a  verdict  must  also  be  returned  for  the  defendant.  In 
the  last  case  there  was  some  evidence  which,  it  was  claimed, 
showed  that  the  particular  kind  of  ribbon  imported  had,  by 
usage,  been  taken  out  of  the  commercial  designation  of  silk 
ribbons.  These  writs  of  error  have  been  brought  to  reverse 
the  judgments  which  followed  from  these  rulings. 

We  think  the  court  below  was  right  in  the  view  it  took  of 
the  law.  While  tariff  acts  are  generally  to  be  construed  accord- 
ing to  the  commercial  understanding  of  the  terms  employed, 
language  will  be  presumed  to  have  the  same  meaning  in  com- 
merce that  it  has  in  ordinary  use,  unless  the  contrary  is  shown. 
Outside  of  commerce  there  can  hardly  be  a  doubt  that  laces, 
ribbons,  galloons,  and  braids  made  substantially  of  silk  would 
be  denominated  silk  goods.  Until,  therefore,  it  was  shown  that 
they  were  regarded  differently  by  dealers,  it  was  right  to  class 
them  as  dutiable  at  sixty  per  cent.  The  burden  of  bringing 
them  under  the  reduced  rate  was  thrown  on  the  importer.  So 
far  as  the  laces,  galloons,  and  braids  are  concerned,  there  was 
no  attempt  to  do  so,  and  in  respect  to  the  ribbons  the  attempt 
that  was  made  failed  before  the  jury.  We  cannot  believe  that 
what  are  bought  and  sold  in  the  market  as  dress  or  piece  silks 
are  not  in  commercial  designation  silks  because  they  are  to 
some  extent  adulterated  with  a  cheaper  fibre,  if  the  silk  so  far 
predominates  over  the  inferior  material  that  it  can  be  said  they 
are  made  substantially  of  silk.  If  that  is  true  of  piece  silks  it 
certainly  must  be  of  laces,  ribbons,  galloons,  and  braids.  So,  in 
general,  it  may  be  said,  as  we  think,  that  all  goods  made  sub- 
stantially of  silk  will  be  treated  as  silk  commercially,  unless  it 
directly  appears  that  commerce  has  given  another  name  to  the 

admixture. 

Judgments  affirmed. 
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Kennedy  v.  Indianapolis. 

1  Sect  7,  art.  1,  of  tbe  Constitution  of  Indiana,  adopted  in  1816,  provides  "  that 
no  man's  particular  services  shall  be  demanded,  or  property  taken  or  ap- 
plied to  public  use,  without  the  consent  of  his  representatives,  or  without 
.a  just  compensation  being  made  therefor."  Under  an  act  of  the  General 
Asaemoly,  "  to  provide  for  a  general  system  of  internal  improvements," 
approved  Jan.  27,  1856,  the  board  thereby  created  was  authorized  to  enter 
upon,  take  possession  of,  and  use  lands.  Held,  that  the  right  to  enter  and 
use  them  was  complete  as  soon  as  they  were  actually  appropriated  under 
the  authority  of  that  act,  but  that  the  title  to  them  did  not,  without  the 
consent  of  the  owner,  vest  in  the  State  until  just  compensation  was  made 
to  him  therefor. 

2.  The  decisions  of  the  Supreme  Court  of  Indiana  upon  the  point  cited  and 

examined. 

3.  In  this  case  nothing  was  paid,  it  being  considered  that  the  benefits  resulting 

from  the  construction  of  the  contemplated  work  would  furnish  the  owner 
just  compensation  for  the  land  taken.  The  work  was  never  constructed, 
and  the  State  sold  the  property.  Held,  that  no  title  passed  to  the  pur- 
chaser. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Indiana. 

The  facts  are  stated  in  the  opinion  of  the  court. 

The  case  was  argued  by  Mr.  Benjamin  Harrison  for  the 
appellants,  and  by  Mr.  S.  Claypool  and  Mr.  David  Turpie  for 
the  appellees. 

Mr.  Chief  Justice  Watte  delivered  the  opinion  of  the 
court. 

This  is  a  suit  in  equity  brought  by  the  appellants  to  quiet 
title  to  certain  lands  in  the  city  of  Indianapolis.  The  facts  are 
as  follows :  By  an  act  of  the  General  Assembly  of  Indiana  "  to 
provide  for  a  general  system  of  internal  improvements,"  passed 
Jan.  27, 1836  (Rev.  Stat.  Ind.,  1838,  p.  337,  sect.  4),  the  board 
of  internal  improvements  was  authorized  and  directed  to  con- 
struct, among  other  public  works,  the  Central  Canal,  commenc- 
ing at  the  most  suitable  point  on  the  Wabash  and  Erie  Canal 
between  Fort  Wayne  and  Logansport,  running  thence  to  Mun- 
cietown,  thence  to  Indianapolis,  and  thence  to  Evansville  on 
the  Ohio  River.  For  this  purpose  the  board  was  authorized  to 
enter  upon,  take  possession  of,  and  use  any  lands  necessary  for 
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the  prosecution  and  completion  of  the  work.  Sect.  16.  In  all 
cases  where  persons  felt  aggrieved  or  injured  by  what  was  done, 
a  claim  could  be  made  for  damages,  which  were  to  be  appraised 
in  a  way  specially  provided  for,  but  in  making  the  appraise- 
ment the  benefits  resulting  to  the  claimant  from  the  construc- 
tion of  the  work  were  to  be  taken  into  consideration.  Anv 
sura  of  money  thus  found  to  be  due  was  to  be  paid  by  the 
board,  but  no  claim  could  be  recovered  or  paid  unless  made 
within  two  years  after  the  property  was  taken  possession  of. 
Sect.  17.  The  board  was  also  authorized  to  acquire,  by  dona- 
tion or  purchase,  for  the  State,  the  necessary  ground  for  the 
profitable  use  of  any  water-power  that  might  be  created  by 
the  construction  of  the  canal,  and  to  lease,  for  hydraulic  pur- 
poses, any  surplus  of  water  there  might  be  over  and  above  what 
was  required  for  navigation.     Sects.  22,  23. 

The  Constitution  of  the  State,  adopted  in  1816,  which  was  in 
force  when  this  act  was  passed,  and  until  all  the  rights  of  the 
State  under  it  had  been  acquired,  contains  the  following  as 
art.  1,  sect.  7 :  "  That  no  man's  particular  services  shall  be 
demanded,  or  property  taken  or  applied  to  public  use,  without 
the  consent  of  his  representatives,  or  without  a  just  compen- 
sation being  made  therefor." 

The  town  plat  of  Indianapolis  was  laid  out  on  lands  granted 
by  Congress  to  Indiana  for  a  seat  of  government.  On  this  plat, 
as  originally  made,  Missouri  Street  extended  across  the  town 
from  north  to  south,  a  distance  of  one  mile.  The  board  of 
internal  improvements  located  the  Central  Canal  in  this  street 
throughout  its  entire  length.  From  the  southerly  end  of  the 
street  the  location  extended  in  that  direction  across  what  was 
then  known  as  outlots  121,  125,  and  126.  These  lots  were 
owned,  126  by  one  Coe,  and  the  other  two  by  Van  Blaricuro. 
During  the  year  1840  or  before,  the  canal  was  actually  built, 
filled  with  water,  and  to  some  extent  navigated  from  Broad 
Ripple,  a  point  on  the  west  fork  of  the  White  River,  about  nine 
miles  north  of  Indianapolis,  to  a  lock  in  Missouri  Street,  at 
Market  Street.  From  Market  Street  the  canal  was  actually 
dug,  and  its  banks  built  to  another  lock,  a  distance  of  a  mile  or 
more  below ;  but  it  was  never  filled  with  water  for  the  purposes 
of  navigation,  or,  in  fact,  opened  for  navigation.     The  lower 
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lock  would  perhaps  hold  the  water  in  the  level  above,  but  would 
not  pass  a  boat  below. 

About  the  time  this  part  of  the  work  was  finished,  the  whole 
project  of  completing  the  canal  was  abandoned,  and  has  never 
since  been  resumed.  Considerable  work  had  been  done  on  the 
line  as  a  whole  before  the  abandonment,  but  the  only  part  ever 
opened  for  navigation  to  any  extent  whatever  was  that  between 
Broad  Ripple  and  the  Market  Street  lock.  The  premises  in 
controversy  are  between  Market  Street  and  the  next  lock 
below. 

The  State  made  a  lease  of  water-power  to  be  used  at  this 
lower  lock,  and  for  many  years  conducted  the  water  to  sup- 
ply that  lease  through  the  canal  as  constructed  below  Market 
Street.  No  other  use  of  the  canal  was  ever  made  by  the  State 
for  any  purpose,  and  both  the  city  and  the  owners  of  the  several 
outlots  have  at  all  times  been  permitted  to  fence,  bridge,  and 
occupy  the  property  as  they  pleased,  provided  they  did  not 
interrupt  the  flow  of  water  to  supply  the  power  to  a  mill  that 
had  been  built  below. 

Neither  the  town  of  Indianapolis  nor  Coe  ever  made  any 
claim  on  the  State  for  compensation  on  account  of  the  appro- 
priation of  thei"  property.  Van  Blaricum  did,  however,  do  so, 
and  he  prosecute  his  claim  until  1848,  when  it  was  finally 
decided  against  him.  It  is  conceded  that  no  damages  were 
ever  awarded  him.  The  defendants,  other  than  the  city  of 
Indianapolis  and  the  railroad  company,  are  the  owners  of  all 
the  title  to  the  outlots  occupied  by  the  canal  which  did  not  pass 
to  the  State  under  the  appropriation  that  was  made. 

In  1850,  the  General  Assembly  of  Indiana  passed  an  act  to  sell 
the  canal,  and  under  the  authority  of  that  act  all  the  part  of 
the  canal  north  of  Morgan  County,  including  the  premises  in 
controversy,  was  conveyed  to  one  Francis  N.  Conwell  for  the 
sum  of  $2,425.  From  Conwell  the  title,  such  as  he  got,  passed 
by  sundry  conveyances  to  the  Water-works  Company  of  In- 
dianapolis. Afterwards  that  part  of  the  premises  south  of 
Market  Street,  not  being  essential  to  the  business  of  the  Water- 
works Company,  was  sold  to  the  Indianapolis,  Cincinnati,  and 
Lafayette  Railroad  Company. 

Between  1872  and  1874,  the  city  of  Indianapolis,  the  legal 
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successor  of  the  town,  took  actual  possession  of  Missouri  Street 
below  the  Market  Street  lock,  and  used  it  for  sewerage  purposes, 
building  a  sewer  therein  and  filling  up  the  canal.  About  the 
same  time  McKernan,  the  ancestor  of  the  present  appellees  of 
that  name,  filled  up  the  canal  on  the  outlots  in  question,  and 
erected  one  or  more  houses  thereon.  This  bill  was  filed  by 
the  mortgagees  of  the  railroad  company  to  quiet  the  title  of  the 
company  to  this  property  and  protect  their  security.  On  the 
hearing  the  Circuit  Court  dismissed  the  bill  for  the  reason  that 
the  appropriation  by  the  State  was  not  sufficient  to  divest  the 
owners  of  their  title,  and  consequently  the  railroad  company 
took  nothing  by  the  conveyances  under  which  it  claims. 

According  to  the  later  decisions  of  the  Supreme  Court  of 
Indiana,  when  lands  were  taken  by  the  State  under  the  inter- 
nal improvement  laws,  and  just  compensation  made  to  the  own- 
ers, the  title  in  fee  was  transferred  from  the  owner  to  the  State. 
Water-works  Company  of  Indianapolis  v.  Burkhart,  41  Ind. 
864 ;  Nelson  v%  Fleming,  56  id.  310.  The  earlier  decisions 
were  the  other  way.  Edgerton  and  Others  v.  Suff^  26  id.  35. 
But,  so  far  as  we  have  been  able  to  discover,  it  has  never  yet 
been  held  that  the  title  passed  out  of  the  owner  until  "just 
compensation  "  had  actually  been  made.  In  fact,  the  decisions 
appear  to  have  been  uniformly  to  the  effect  that  it  did  not 
Thus,  as  early  as  1838,  in  Rubottom  v.  McClure  (4  Blackf.  505), 
it  was  said  in  reference  to  a  statute,  of  which  the  one  now 
under  consideration  is  almost  a  literal  copy,  that  it  insured  "  to 
any  individual  whose  interest  may  have  been  made  to  yield 
to  the  public  good,  remuneration  for  his  loss.  Actual  payment 
to  him  is  a  condition  precedent  to  the  investment  of  the  title  to 
the  property  in  the  State,  but  not  to  the  appropriation  of  it 
to  public  use."  This  was  followed  in  1846  by  ffankins  v. 
Lawrence,  8  id.  266.  That  was  a  case  in  which  the  White 
Water  Valley  Canal  Company  had  acquired  the  title  of  the 
State  to  the  White  Water  Canal,  one  of  the  works  the  board 
of  internal  improvements  was  authorized  to  construct  under 
the  act  of  1836,  and  the  question  was  whether  it  could,  under 
its  charter,  enter  upon  lands  to  complete  that  canal,  for  the 
purposes  of  its  incorporation,  without  first  having  made  just 
compensation  to  the  owner.     Upon  this  the  court  said :  **  The 
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question  whether  payment  must  be  made  before  the  land  is 
taken  and  used  .  .  .  has  been  already  decided  by  this  court.  .  •  . 
The  possession  and  use  of  the  tend  in  question  by  the  White 
Water  Valley  Canal  Company  are  upon  the  condition  subse- 
quent, that  they  will  not  be  in  default  with  respect  to  the 
payment  for  the  same  as  prescribed  by  the  charter,  nor  with 
respect  to  the  erecting  of  the  works  for  which  the  land  is  taken. 
It  may  be  that,  should  any  person  claiming  under  the  company 
remain  in  possession  of  the  land  after  a  default  in  such  pay- 
ment, or  in  erecting  the  works,  he  would  be  considered  as  a 
trespasser  ab  initio"  So  far  as  we  have  been  advised,  these 
cases  are  still  the  law  of  Indiana,  and  they  are  certainly  sup- 
ported by  high  authority.  Thus,  in  Rexford  v.  Knight  (11  N.  Y. 
308),  the  Court  of  Appeals  of  New  York,  speaking  of  statutes 
similar  to  that  of  Indiana,  says :  "  The  construction  upon  those 
acts  has  been  that  the  fee  did  not  vest  in  the  State  until  the 
payment  of  the  compensation,  although  the  authority  to  enter 
upon  and  appropriate  the  land  was  complete  prior  to  the  pay- 
ment." And  so,  in  Nichols  v.  Som.  $  Ken.  Railroad  Co.  (43 
Me.  359),  the  Supreme  Court  of  Maine,  in  speaking  of  an  article 
of  the  Constitution  of  that  State  which  declared  that  private 
property  should  not  be  taken  for  public  uses  without  just  com- 
pensation, uses  this  language :  "  While  it  prevents  the  acquisi- 
tion of  any  title  to  land  or  to  an  easement  in  it,  and  does  not 
permit  a  permanent  appropriation  of  it,  as  against  the  owner, 
without  the  actual  payment  or  tender  of  a  just  compensation, 
it  does  not  operate  to  prohibit  the  legislature  from  authorizing 
a  temporary  exclusive  occupation  of  the  land  of  an  individual 
as  an  incipient  proceeding  to  the  acquisition  of  title  to  it,  or  to 
an  easement  in  it  for  a  public  use,  although  such  occupation 
may  be  more  or  less  injurious  to  the  owner.  Such  temporary 
occupation,  however,  will  become  unlawful,  unless  the  party 
authorized  to  make  it  acquire,  within  a  reasonable  time  from 
its  commencement,  a  title  to  the  land,  or  at  least  an  easement 
in  it."  And  again,  in  Cushman  v.  Smith  (34  id.  247)  :  "  The 
design  seems  to  have  been  simply  to  declare  that  private  prop- 
erty shall  not  be  changed  to  public  property,  or  transferred 
from  the  owner  to  others  for  public  use,  without  compensa- 
tion."    Not  to  multiply  cases  further,  it  seems  to  us  that  both 
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on  principle  find  authority  the  rale  is,  under  such  a  constitution 
as  that  of  Indiana,  that  the  right  to  enter  on  and  use  the  prop- 
erty is  complete  as  soon  as  the  property  is  actually  appropri- 
ated under  the  authority  of  law  for  a  public  use,  but  that  the 
title  does  not  pass  from  the  owner  without  his  consent  until 
just  compensation  has  been  made  to  him. 

We  proceed  now  to  apply  this  rule  to  the  facts.  It  is  not 
contended  that  compensation  in  money  was  made  for  any  of  the 
land  in  dispute.  Van  Blaricum  claimed  money,  but  the  tribu- 
nal to  which,  under  the  statute,  his  application  was  referred 
decided  against  him.  In  effect  he  was  told,  in  answer  to  his 
application,  that  the  benefits  he  would  receive  from  the  construc- 
tion of  the  canal  would  be  u  just  compensation  "  to  him  for  his 
property  taken.  The  town  and  the  lot-owners  adjoining  Mis- 
souri Street  made  no  claim  for  compensation.  Neither  did  Coe, 
the  owner  of  lot  126.  In  this  way  these  parties  signified  under 
the  law  their  willingness  to  take  as  their  compensation  the  ben- 
efits which  would  result  to  them  respectively  from  the  con- 
struction of  the  canal.  The  appropriation  was  for  public  use 
by  means  of  a  canal,  and  the  owners  were  to  be  paid  their  com- 
pensation for  the  land  taken  by  the  construction  of  a  canal 
thereon.  It  would  seem  to  follow  that  if  the  canal  was  con- 
structed the  compensation  which  the  Constitution  guaranteed 
the  owner  would  be  made  ;  otherwise  not.  If  the  canal  was  in 
law  built,  therefore,  the  title  passed  to  the  State;  if  not,  it 
remained  in  the  owner.  The  failure  to  claim  damages  within 
the  two  years  was  no  more  than  a  waiver  of  all  compensation 
except  such  as  grew  out  of  the  benefits  resulting  from  the  con- 
struction of  the  work  for  which  the  appropriation  was  made. 
To  hold  that  the  title  passed  by  mere  appropriation,  if  no  claim 
for  damages  was  made  within  the  two  years,  would  be  in  effect 
to  decide  that  if  the  State  entered  on  land  for  a  particular  use 
and  kept  possession  as  against  the  owner  for  two  years,  it  got 
a  title  in  fee  whether  the  property  was  actually  put  to  the  use 
or  not.     Such  we  cannot  believe  to  be  the  law. 

Was  there,  then,  such  a  canal  constructed  over  and  upon  the 
lands  in  question  as  the  internal  improvement  act,  under  which 
the  appropriation  was  made,  contemplated  ?  A  canal  in  the  sense 
which  that  term  implies  in  this  connection  means  a  navigable 
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public  highway  for  the  transportation  of  persons  and  property. 
Tt  must  not  only  be  in  a  condition  to  hold  water  that  can  be 
used  for  navigation,  but  it  must  have  in  it,  as  part  of  the 
structure  itself,  the  water  to  be  navigated  ready  for  use.  Such 
an  instrumentality  for  "the  advancement  of  the  wealth,  pros- 
perity, and  character  of  the  State"  (Rubottom  v.  McClure, 
supra)  might  confer  benefits  that  would  be  a  just  compensa- 
tion for  the  private  property  taken  for  its  use ;  but  until  such  a 
structure  is  actually  furnished  complete,  it  can  in  no  proper 
sense  be  said  that  the  works  have  been  constructed  from  which 
the  benefits  that  are  to  make  the  compensation  can  proceed. 
A  mill-race  carrying  water  for  hydraulic  purposes  is  not  enough. 
There  must  be  a  canal  fitted  in  all  respects  for  navigation  and 
open  to  public  use,  before  the  benefits  can  accrue  to  the  owner 
which  are  under  the  law  to  overcome  his  claim  for  damages. 
No  authority  was  given  the  board  of  improvements  to  appro- 
priate lands  for  the  use  of  the  water-power  created  by  the  canal. 
That  could  only  be  acquired  by  donation  or  purchase  (sect.  16), 
and  no  power  could  be  leased  until  there  was  a  surplus  of  water. 
The  canal  was  to  be  built  for  navigation.  If  when  built  there 
was  found  to  be  more  water  than  was  wanted  as  a  means 
of  transportation,  it  might  be  leased,  but  until  there  was  a 
canal  for  navigation  there  was  in  law  none  for  power.  The 
use  of  the  water  for  hydraulic  purposes  was  but  an  incident  to 
the  principal  object  of  the  work  to  be  done. 

There  can  be  no  pretence  that  this  canal  was  ever  navigated 
below  Market  Street,  or  put  in  a  condition  for  navigation.  It 
was  accepted  from  the  contractor,  and  may  have  had  all  its 
banks  and  its  bed  complete ;  but  it  is  evident  from  the  testimony 
that  it  was  never  finished  so  that  it  could  be  actually  used  as  a 
navigable  canal,  and  it  certainly  was  never  opened  by  the  State 
to  public  use  in  that  way.  More  work  had  been  done  on  it  than 
on  some  other  parts  of  the  line,  but  still  it  was  unfinished  when 
the  abandonment  of  the  enterprise  took  place. 

We  are  aware  that  in  the  case  of  the  Water-works  Company 
v.  Burkharti  supra,  the  Supreme  Court  of  Indiana  decided  that 
the  title  to  the  land  then  in  dispute  had  passed  from  the  owner 
to  the  State,  but  that  was  on  the  level  above  Market  Street, 
which  had  been  not  only  made  navigable  but  had  actually  been 
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to  some  extent  navigated.  The  owner,  too,  had  been  awarded 
and  paid  damages  in  money.  So  in  Nelson  v.  Fleming,  supray 
the  canal  was  completed  and  had  been  in  actual  use  by  the 
public  as  such  for  a  period  of  between  thirty  and  forty  yean 
before  the  abandonment  occurred.  In  both  these  cases,  accord- 
ing to  the  rule  that  has  been  stated,  the  compensation  was  actu- 
ally made  and  the  title  passed.  There  the  question  was  one  of 
reversion  after  title  once  acquired.  Here,  as  we  think,  the 
State  never  got  title,  since  the  requisite  compensation  was 
never  made.  Consequently,  the  State  had  no  title  to  this  prop- 
erty to  convey,  and  the  railroad  company  took  nothing  by  its 
purchase.     It  follows  that  the  decree  below  was  right,  and  it  is 

consequently 

Affirmed, 


Babbitt  v.  Clark. 

1.  Under  the  act  of  March  8, 1875,  c.  137  (18  Stat.,  pt.  3,  p.  470),  a  writ  of  error 
is  the  proper  mode  for  reviewing  here  the  order  of  the  Circuit  Court 
remanding  an  action  at  law  removed  thereto  from  a  State  court,  and  it 
It3  SP  Hes  without  regard  to  the  value  of  the  matter  in  dispute. 

6*f     $  2.  The  removal  should  not  be  granted,  if  the  petition  therefor  be  not  filed  in 

the  State  court  before  or  at  the  term  at  which  the  action  could  be  first 
tried,  and  before  the  trial  thereof.  Where,  therefore,  a  cause,  by  the  prac- 
tice of  the  State  court,  stood  for  trial  upon  the  issue  raised  by  the  petition 
and  answer,  the  rule-day  having  expired  without  filing  a  reply,  and  the 
plaintiff  then  filed  in  the  clerk's  office  a  reply,  without  leave  or  notice,  and 
the  cause  was  continued  until  the  ensuing  term,  when,  before  the  cause 
was  called  for  trial,  the  defendant  presented  his  application  for  its  removal, 
—  Held,  that  the  application  should  not  have  been  granted,  and  the  order 
of  the  Circuit  Court  remanding  the  cause  was  proper. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  John  C.  Lee  for  the  appellant. 
Mr.  Isaac  0.  Pugsley  for  the  appellees. 

Mr.  Chief  Justice  "Waite  delivered  the  opinion  of  the 
court. 

This  suit  was  brought  by  Parker  P.  Clark,  George  H.  Garl* 
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Elijah  F.  Clark,  and  George  P.  Burnett,  the  appellees,  citizens 
of  New  York,  in  the  Court  of  Common  Pleas  of  Lucas  County, 
Ohio,  against  Albert  T.  Babbitt,  the  appellant,  a  citizen  of 
Wyoming  Territory.  By  the  statutes  of  Ohio  regulating  prac- 
tice and  pleadings  in  the  courts  of  that  State,  a  civil  action  is 
commenced  by  filing  a  petition  in  the  office  of  the  clerk  of  the 
propei  court,  and  causing  a  summons  to  be  issued  thereon. 
Rev.  Stat.,  Ohio  (1880),  sect.  5035.  The  summons  is  ordina- 
rily returnable  the  second  Monday  after  its  date.  Id.,  sect. 
5039.  The  only  pleadings  are,  a  petition,  demurrer,  answer, 
and  reply.  Id.,  sect.  5059.  The  rule-day  for  the  answer  or 
demurrer  to  a  petition  is  the  third  Saturday,  and  for  a  reply  to 
the  answer  the  fifth  Saturday,  after  the  return-day  of  the  sum- 
mons ;  but  the  court,  or  a  judge  thereof  in  vacation,  may  for 
good  cause  shown  extend  the  time.  Id.,  sects.  5097,  5098. 
Every  material  allegation  of  the  petition  not  controverted  by 
the  answer,  and  every  material  allegation  of  new  matter  in  the 
answer  not  controverted  by  the  reply,  is  for  the  purposes  of  the 
action  to  be  taken  as  true,  but  the  allegation  of  new  matter 
in  the  reply  is  deemed  controverted  by  the  adverse  party. 
Id.,  sect.  5081.  When  the  action  is  founded  on  a  written 
instrument  as  evidence  of  indebtedness,  a  copy  thereof  must  be 
attached  to  and  filed  with  the  petition.  Id.,  sect.  5085.  A  trial 
is  defined  to  be  "  a  judicial  examination  of  the  issues,  whether 
of  law  or  fact,  in  an  action  or  proceeding."  Id.,  sect.  5127. 
And  all  actions  are  triable  as  soon  as  the  issues  therein,  by  the 
time  fixed  for  pleadings,  are,  or  ought  to  have  been,  made  up. 
Id.,  sect.  5135. 

The  petition  in  this  action  was  filed  on  the  28th  of  October, 
1878,  and  alleged  that  on  the  10th  of  June,  1878,  the  plaintiff 
recovered  judgment  in  the  Court  of  Common  Pleas  of  the  City, 
County,  and  State  of  New  York,  against  Babbitt  and  one 
Edgar  A.  Weed  for  $2,626.80  debt  and  costs,  which  was  in  full 
force  and  unsatisfied,  except  "  by  the  following  payments,  to 
wit,  one  of  $311.92,  and  a  further  payment  of  $887.50  made, 
to  wit,  Oct.  1,  1878."  Judgment  was  asked  for  the  balance 
which  remained  unpaid,  and  interest  at  seven  per  cent.  From 
the  record  of  the  New  York  suit  found  in  the  transcript  sent 
np  on  this  appeal,  it  appeal's  that  the  action  in  that  court 
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was  brought  Aug.  7,  1877,  to  recover  a  debt  for  goods  sold 
Babbitt  &  Weed,  Feb.  8,  1877,  which  it  was  alleged  had 
been  created  by  the  fraud  of  Babbitt.  The  answer,  which  was 
by  Babbitt  alone,  admitted  that  the  debt  had  been  contracted, 
but  denied  the  fraud.  It  then  alleged  by  way  of  defence,  that 
on  the  7th  of  July,  1877,  proceedings  in  bankruptcy  were 
instituted  against  Babbitt  and  Weed  in  the  District  Court  of 
the  United  States  for  the  Northern  District  of  Ohio,  which 
resulted  in  the  acceptance  by  the  creditors  of  the  bankrupts 
and  an  approval  by  the  court  of  a  proposition  for  composition 
under  sect.  17  of  the  act  of  June  22, 1874,  c.  390  (18  Stat.,  pt.  3, 
p.  182),  by  which  the  bankrupts  were  to  give  their  notes  indorsed 
by  T.  S.  Babbitt  to  their  several  creditors  for  forty  cents  on  the 
dollar  of  their  debts,  divided  into  three  equal  parts,  and  pay- 
able in  three,  six,  and  nine  months,  respectively,  from  July  15, 
1877,  and  that  notes  for  the  several  amounts  due  the  plaintiffs, 
according  to  the  terms  of  the  composition,  were  executed  and 
tendered  them  in  proper  time,  and  ever  since  had  been  and 
were  subject  to  their  order  and  disposal.  Upon  the  issue  thus 
made  a  trial  was  had,  which  resulted  in  the  judgment  now 
sued  on. 

The  summons  in  the  present  action  bears  date  Dec.  4, 1878, 
and  Jan.  4,  1879,  at  rules,  Babbitt  filed  his  answer,  in  which 
he  denied  that  the  several  payments  credited  on  the  judgment 
in  the  petition  were  made  by  himself  or  Babbitt  &  Weed, 
but  averred  that  the  item  of  $311.92  wascollected  by  a  sale  of 
property  on  execution,  and  that  of  $887.50  was  paid  the  plain- 
tiffs by  John  R.  Osborn,  a  register  in  bankruptcy.  He  then 
set  forth  the  proceedings  in  bankruptcy  and  the  composition, 
substantially  as  stated  in  his  answer  in  the  New  York  suit. 
He  then  alleged  that  the  composition  notes  intended  for  the 
plaintiffs  were  paid  to  Osborn,  the  register  in  bankruptcy,  as 
they  matured,  and  that  on  the  11th  of  September,  1878,  the 
plaintiffs  took  from  the  register  the  money  in  his  hands  for 
them,  with  a  full  knowledge  of  all  the  facts. 

The  rule-day  for  a  reply  to  this  answer  was  Jan.  18, 1879, 
but  no  reply  was  filed  at  that  time,  and  no  extension  of  tune 
was  asked  or  given. 

The  cause,  therefore,  under  the  law  regulating  the  practice 
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of  the  court,  stood  for  trial  on  the  issues  presented  by  the  peti- 
tion and  answer.  A  term  of  the  court  began  on  the  2d  of 
January,  and  did  not  end  until  the  7th  of  April,  though  noth- 
ing but  formal  business  was  done  after  March  24. 

On  the  3d  of  April  the  plaintiffs  filed  in  the  clerk's  office  a 
reply  without  leave  of  the  court,  and  without  notice  to  Babbitt 
or  his  counsel.  In  this  reply  the  facts  in  relation  to  the  New 
York  suit  are  set  forth  substantially  as  they  appear  on  the 
record  sued  on,  and  it  was  insisted  that  the  acceptance  of  the 
money  from  t|je  register  in  bankruptcy  did  not  operate  in  law 
as  a  satisfaction  of  the  judgment.  The  next  term  of  the  court 
began  on  the  28th  of  April,  and  on  the  3d  of  May  the  plain- 
tiffs, also  without  leave  of  the  court,  filed  an  amendment  to 
their  reply,  in  which  they  set  out  certain  unsuccessful  proceed- 
ings by  Babbitt  in  the  New  York  court  on  the  6th  of  July, 
1878,  to  obtain  an  injunction  against  the  further  execution  of 
that  judgment  because  of  his  payment  of  the  composition  notes 
to  the  register  in  bankruptcy. 

On  the  17th  of  May,  which  was  during  the  term  of  the  court 
that  began  on  the  28th  of  April,  and  before  the  cause  had  ever 
been  called  for  trial,  Babbitt  filed  his  petition  to  remove  the 
suit  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio,  on  the  ground  that  his  defence,  "  which  was 
made  by  answer  filed  in  due  time,"  was  "  one  arising  under 
the  Constitution  and  laws  of  the  United  States.9'  The  State 
court  ordered  the  suit  transferred,  but  the  Circuit  Court  on 
motion  remanded  it  because  the  petition  for  removal  was  not 
filed  in  time.  To  reverse  that  order  the  case  has  been  brought 
here  by  appeal. 

It  is  insisted  that  we  have  no  jurisdiction,  —  1,  because  an 
order  of  a  circuit  court  remanding  a  cause  to  a  State  court  on 
the  ground  that  the  petition  for  its  removal  from  that  court 
had  not  been  presented  in  time,  is  not  reviewable  here  either 
on  writ  of  error  or  appeal ;  2,  because,  if  reviewable  at  all,  this 
case  should  have  been  brought  here  by  writ  of  error  rather 
than  appeal ;  and,  3,  because  the  value  of  the  matter  in  dispute 
does  not  exceed  $5,000. 

Before  the  act  of  1875,  c.  137  (18  Stat.  470),  we  held  that 
an  order  by  the  Circuit  Court  remanding  a  cause  was -not  such 
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a  final  judgment  or  decree  in  a  civil  action  as  to  give  us  juris- 
diction for  its  review  by  writ  of  error  or  appeal.  The  appro- 
priate remedy  in  such  a  case  was  then  by  mandamus  to  compel 
the  Circuit  Court  to  hear  and  decide.  Railroad  Company  v. 
Wiswall,  23  Wall.  507 ;  Insurance  Company  v.  Comstoeh,  16  id. 
258.  But  the  fifth  section  of  that  act  provides  that  if  it  sat- 
isfactorily appears  to  the  Circuit  Court  that  a  suit  has  been 
removed  from  a  State  court  which  does  not  really  and  substan- 
tially involve  a  controversy  properly  within  the  jurisdiction  of 
the  Circuit  Court,  it  may  be  remanded,  and  the  order  to  that 
effect  shall  be  reviewable  by  this  court  "  on  writ  of  error  or 
appeal,  as  the  case  may  be." 

The  appellees  contend  that  the  right  of  appeal  or  writ  of 
error  which  is  here  given  applies  only  to  cases  which  are  re- 
manded because  the  subject-matter  of  the  controversy  is  not 
one  within  the  jurisdiction  of  the  Circuit  Court.  The  language 
of  the  statute  might  be -more  explicit  in  this  particular  than  it 
is ;  but  we  think  it  may  fairly  be  construed  to  include  a  case 
where  the  Circuit  Court  decides  that  the  controversy  is  not 
properly  within  its  jurisdiction  because  the  necessary  steps 
were  not  taken  to  get  it  away  from  a  State  court,  where  it  was 
rightfully  pending.  The  right  to  remove  a  suit  from  a  State 
court  to  the  Circuit  Court  of  the  United  States  is  statutory, 
and  to  effect  a  transfer  of  jurisdiction  all  the  requirements  of 
the  statute  must  be  followed.  If  this  is  done,  the  controversy 
is  brought  properly  within  the  jurisdiction  of  the  Circuit  Court, 
and  may  be  lawfully  disposed  of  there ;  but  if  not,  the  rightful 
jurisdiction  continues  in  the  State  court.  "When,  therefore, 
the  Circuit  Court  decides  that  a  controversy  has  not  been  law- 
fully removed  from  a  State  court,  and  remands  the  suit  on 
that  account,  it  in  effect  determines  that  the  controversy  in- 
volved is  not  properly  within  its  own  jurisdiction.  The  review 
of  such  an  adjudication  is  clearly  contemplated  by  the  act  of 
1875. 

We  think,  also,  this  right  of  review  has  been  given  without 
regard  to  the  pecuniary  value  of  the  matter  in  dispute.  There 
is  no  pecuniary  limit  fixed  to  our  jurisdiction  in  the  act  of  1875 
itself.  Final  judgments  and  decrees  in  the  circuit  courts  in 
civil  actions  cannot  ordinarily  be  brought  here  for  review  unless 
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the  value  of  the  matter  in  dispute  exceeds  $5,000  (Rev.  Stat., 
sects.  691,  692 ;  18  Stat.  315,  c.  77,  sect.  3) ;  but  an  order  of 
the  Circuit  Court  remanding  a  removed  suit  to  the  State  court 
is  in  no  just  sense  a  final  judgment  or  decree  in  the  action.  It 
simply  fixes  the  court  in  which  the  parties  shall  go  on  with 
their  litigation.  Under  the  old  law  there  was  no  pecuniary 
limit  to  our  jurisdiction  to  proceed  in  this  class  of  cases  by 
mandamus,  and  we  think  it  was  the  intention  of  Congress  to 
substitute  appeals  and  writs  of  error  for  that  mode  of  proceed- 
ing. If  the  new  remedies  are  found  to  be  productive  of  vexa- 
tions delays  on  account  of  the  great  accumulation  of  business 
in  this  court,  it  will  be  easy  for  Congress  to  do  away  with  the 
evil  by  a  repeal  of  the  law.  It  follows  that  if  the  order  in 
question  could  properly  be  brought  here  by  appeal,  we  have 
jurisdiction. 

Congress  evidently  intended  that  orders  of  this  kind  made  in 
suits  at  law  should  be  brought  here  by  writ  of  error,  and  that 
where  the  suit  was  in  equity  an  appeal  should  be  taken.  That 
is  the  fair  import  of  the  phrase,  "writ  of  error  or  appeal  as  the 
case  may  be."  This  was  a  suit  at  law,  and  consequently  should 
have  been  brought  up  by  writ  of  error.  There  seems  to  have 
been  very  little  attention  paid  to  this  distinction  heretofore, 
and  we  now  find  that  we  have  often  considered  cases  on  writ 
of  error  that  ought  to  have  been  presented  by  appeal,  and  on 
appeal  when  the  proper  form  of  proceeding  would  have  been 
by  writ  of  error.  No  objection  was  made,  however,  at  the 
time,  and  we  did  not  ourselves  notice  the  irregularity.  With- 
out deciding  whether  we  would  reverse  the  order  of  a  circuit 
court  if  objection  were  made  when  the  case  was  brought  up  in 
a  wrong  way,  we  are  not  inclined  to  delay  a  decision  on  the 
merits  in  this  case  because  of  the  irregularity  which  appears, 
as  we  think  the  suit  was  properly  remanded,  and  the  order  to 
that  effect  should  be  affirmed. 

The  act  of  1875  requires  that  the  petition  for  removal  shall 
be  filed  in  the  State  court  at  or  before  the  term  at  which  the 
suit  could  be  first  tried  and  before  the  trial.  The  answer  of 
Babbitt  in  this  case  was  filed  in  time,  and  the  rule-day  for  a 
reply  expired  on  the  18th  of  January.  Had  the  case  been 
called  at  any  time  after  that  date  and  before  April  3,  neither 
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party  could  hare  objected  to  a  trial  on  the  pleadings  as  they 
then  stood.  As  no  reply  had  been  filed,  the  new  facts  set  out 
in  the  answer  would  have  been  taken  as  true,  and  the  rights  of 
the  parties  determined  accordingly.  The  case  arising  under 
the  Constitution  and  laws  of  the  United  States  was  presented 
by  the  answer,  and  the  right  of  Babbitt  to  his  removal  was  as 
apparent  then  as  now.  It  needed  no  reply  to  put  his  case  in  a 
condition  for  judicial  examination.  His  answer  required  the 
court  to  determine  whether  in  law,  with  all  the  facts  set  out 
and  uncontroverted,  his  composition  in  bankruptcy  presented  a 
valid  defence  to  the  judgment  sued  on.  The  pleadings  pre- 
sented, to  say  the  least,  au  issue  of  law  to  be  tried. 

It  is  true  that  after  the  court  had  substantially  closed  the 
business  of  the  term,  and  had  stopped  the  trial  of  causes,  a 
reply  was  put  on  file  without  leave,  which  was  supplemented 
the  next  term,  also  without  leave,  and  that  in  this  way  the 
issues  as  they  originally  stood  may  have  been  to  some  extent 
changed ;  but  that  does  not,  in  our  opinion,  relieve  Babbitt  from 
the  consequences  of  his  delay.  The  act  of  Congress  does  not 
provide  for  the  removal  of  a  cause  at  the  first  term  at  which  a 
trial  can  be  had  on  the  issues,  as  finally  settled  by  leave  of 
court  or  otherwise,  but  at  the  first  term  at  which  the  cause,  as 
a  cause,  could  be  tried.  Under  sect.  12  of  the  act  of  1789, 
c.  20  (1  Stat.  79),  the  application  for  removal  must  have 
been  made  by  the  defendant  when  he  entered  his  appearance, 
but  under  the  acts  of  1866,  c.  288  (14  Stat.  306),  and  1867, 
c.  196  (id.  658),  it  might  be  effected  at  any  time  before  trial. 
This  was  the  condition  of  existing  legislation  when  the  act 
of  1875  was  passed,  and  the  language  of  that  act  shows 
clearly  a  determination  on  the  part  of  Congress  to  change 
materially  the  time  within  which  applications  for  removal 
were  to  be  made.  It  was  more  liberal  than  under  the  act 
of  1789,  but  not  so  much  so  as  in  the  later  statutes.  Under 
the  acts  of  1866  and  1867  it  was  sufficient  to  move  at  any 
time  before  actual  trial,  while  under  that  of  1875  the  elec- 
tion must  be  made  at  the  first  term  in  which  the  cause  is  in 
law  triable. 

Clearly,  under  the  laws  of  Ohio,  this  case  was  in  a  condition 
for  trial,  and  actually  triable,  more  than  two  months  before  the 
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January  Term  closed.     It  follows  that  the  presentation  of  the 

petition  for  removal  at  the  next  term  was  too  late,  and  the  order 

of  the  Circuit  Court  remanding  the  cause  on  that  account  is 

consequently 

Affirmed 
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1.  If  the  executor  of  a  deceased  partner  consents  to  the  surviving  partners  con-  Insd  6M 

tinuing  the  business  with  the  assets  of  the  firm,  his  lien  on  property  there-  1M   il~ 

after  acquired  will  be  postponed  to  that  of  creditors,  when  a  case  arises  for 
an  equitable  marshalling  of  assets ;  as,  where  the  surviving  partners  make 
a  general  assignment  for  the  benefit  of  creditors. 

2.  In  such  case,  the  beneficiaries  of  the -deceased  partner's  estate  cannot  have  • 

priority  over  the  claims  of  creditors  upon  the  partnership  assets. 

&  The  property  of  minors,  equally  with  that  of  adults,  is  subject  to  the  lex  rex 
titcc,  though  the  minors  reside  in  another  State  or  country.  The  local  law 
may  provide  for  the  guardianship  of  such  property,  and  for  its  adminis- 
tration and  investment.  By  comity  only  will  anything  be  conceded  to  the 
claims  of  the  guardian  of  the  domicile ;  although  it  is  usual,  by  comity,  to 
appoint,  if  due  application  be  made  for  that  purpose,  the  same  person 
guardian  who  was  appointed  by  the  domiciliary  court. 

4.  In  the  absence  of  constitutional  restraint,  the  legislature  may  pass  special 
laws  for  the  sale  or  investment  of  the  estates  of  infants  or  other  persons 
who  are  not  sui  juris. 

6.  Where  an  executor  and  guardian  in  Rhode  Island,  by  virtue  of  such  a  special 
law,  and  by  order  of  the  Probate  Court,  conveyed  the  property  of  infants 
to  a  manufacturing  corporation,  by  way  of  investment  in  its  capital  stock, 
—  Held,  that  the  conveyance  and  investment  were  protected  by  the  law, 
and  that  no  account  could  be  demanded  except  for  the  stock  and  its  divi- 
dends. 

6  Where  minors  were  interested  in  a  manufacturing  establishment,  as  bene- 
ficiaries under  a  deceased  partner,  and  the  administrator,  who  was  also 
their  guardian,  without  any  fraud,  but  with  entire  good  faith,  allowed  the 
business  to  be  continued  by  the  surviving  partners  for  several  years,  with- 
out  filing  any  inventory  or  account ;  and  the  property  suffered  no  deterio- 
ration, but  increased  in  value,  and  was  then,  by  virtue  of  a  special  law, 
transferred  to  a  corporation  created  for  the  purpose ;  and  the  beneficiaries, 
after  that,  for  more  than  seven  years  subsequently  to  coming  of  age, 
received  dividends  on  their  share  of  the  stock  and  annual  stated  accounts, 
—Held,  that,  by  reason  of  such  acquiescence,  they  could  not  sustain  a  bill 
In  equity  for  an  account  of  the  estate. 
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Appeals  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Rhode  Island. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  William  Allen  Butler  and  Mr.  George  F.  Comstock  for 
the  appellants. 

Mr.  Charles  Tfturston  and  Mr.  Benjamin  F.  Thurston,  contra. 

Mb.  Justice  Bradley  delivered  the  opinion  of  the  court. 

These  cases  come  up  on  appeal  from  the  decrees  of  the  Cir- 
cuit Court  for  the  District  of  Rhode  Island  dismissing  the 
complainants'  bills.  One  of  the  bills  was  filed  by  William  S. 
Hoyt  and  the  other  by  Charles  6.  Francklyn  and  Susan  his 
wife,  against  Amasa  Sprague,  William  Sprague,  individually, 
and  as  guardian  of  the  said  Hoyt  and  said  Susan;  Fanny 
Sprague,  widow  and  administratrix  of  Amasa  Sprague,  Sen.; 
Mary  Sprague,  widow  and  administratrix  of  William  Sprague, 
Sen.,  and  formerly  guardian  of  said  Hoyt  and  said  Susan; 
The  A.  &  W.  Sprague  Manufacturing  Company,  and  Zechariah 
Chafee,  assignee  of  said  company  for  the  benefit  of  creditors, 
&c.  The  general  object  of  the  bills  is,  to  establish  a  lien  and 
trust  in  favor  of  the  complainants,  as  grandchildren  of  William 
Sprague,  Sen.,  against  the  property  of  the  A.  &  W.  Sprague 
Manufacturing  Company,  now.  in  the  hands  of  Chafee,  the 
assignee,  each  to  the  extent  of  one  twenty-fourth  part  of  the 
whole  property;  that  being  the  amount  of  their  interest  in 
the  property  of  the  former  firm  of  A.  &  W.  Sprague,  which 
was  transferred  to  the  corporation  in  1865,  whilst  the  com- 
plainants were  infants,  in  fraud,  as  they  allege,  of  their 
rights. 

Many  charges  of  fraud  are  made  in  the  bills  against  the 
defendants  Amasa  Sprague  and  William  Sprague,  who  car- 
ried on  the  business  of  the  firm  after  the  death  of  William 
Sprague,  Sen.,  in  1856,  in  connection  with  Byron  Sprague, 
until  1862,  and  after  that  by  themselves.  The  cases  are  sub- 
stantially the  same  in  all  respects,  and  will  be  considered 
together. 

In  order  properly  to  understand  the  questions  raised  it  will 
be  necessary  to  take  a  summary  view  of  the  facts. 

Amasa  Sprague  and  William  Sprague,  brothers,  under  the 
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name  of  A.  &  W.  Sprague,  carried  on  the  manufacturing  busi- 
ness  in  Rhode  Island  until  1843,  when  Amasa  died,  leaving  a 
widow,  Fanny  Sprague,  and  four  children,  two  sons  and  two 
daughters.  The  widow  took  out  letters  of  administration  on 
her  husband's  estate.  The  value  of  the  partnership  property  at 
that  time  was  estimated  at  9100,000.  William  continued  to 
carry  on  the  business  with  the  joint  capital,  under  the  same 
firm  name,  for  the  benefit  of  himself  and  his  brother's  family, 
for  thirteen  years,  when,  on  the  19th  of  October,  1856,  he  died, 
leaving  a  widow,  Mary  Sprague,  a  son,  Byron  Sprague,  and  four 
grandchildren,  who  were  the  children  of  a  deceased  daughter, 
Susan,  and  her  husband,  Edwin  Hoyt,  of  the  city  of  New  York. 
These  children  were  at  that  time  under  fourteen  years  of  age. 
Their  names  were  Sarah,  Susan  S-,  William  S.,  and  Edwin 
Hoyt,  Jr.  Sarah  was  twelve,  Susan  eleven,  and  William  S. 
was  nine  years  old  at  the  time  of  their  grandfather's  death. 
William  S.  Hoyt  is  the  complainant  in  one  of  the  cases  now 
under  consideration,  and  Susan  S.  Hoyt,  now  wife  of  Charles 
6.  Francklyn,  with  her  husband,  is  complainant  in  the  other 
case. 

William  Sprague  largely  extended  the  business  of  the  firm, 
so  that  when  he  died  the  property,  real  and  personal,  was  esti- 
mated at  about  $3,000,000.  Shortly  before  his  death,  and  dur- 
ing his  last  illness,  he  took  into  partnership  with  him,  evidently 
for  the  purpose  of  continuing  the  business  and  keeping  it  to- 
gether, his  own  son,  Byron,  and  his  two  nephews,  Amasa  and 
William,  the  sons  of  his  deceased  brother  Amasa.  The  terms 
of  this  partnership,  and  the  interest  which  the  young  men  were 
to  have  in  it,  does  not  appear.  They  continued,  after  William 
Sprague,  Sen.'s,  death,  to  carry  on  the  business,  as  it  had  pre- 
yiously  been  carried  on,  under  the  name  of  A.  &  W.  Sprague, 
without  making  a  settlement  with  the  representatives  or  bene- 
ficiaries of  either  Amasa  Sprague's  or  William  Sprague's 
estate. 

William  Sprague,  Sen.,  left  no  will ;  and  his  widow,  Mary 
Sprague,  took  out  letters  of  administration  on  his  estate. 
Whilst,  therefore,  the  three  young  men,  Byron  Sprague,  Amasa 
Sprague,  and  William  Sprague,  as  surviving  partners  of  Wil- 
liam Sprague,  Sen.,  carried  on  the  business  of  the  firm  of  A.  & 
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W.  Sprague,  the  persons  really  interested  were,  first,  the  two 
widows  and  administratrixes,  Fanny  Sprague  and  Mary  Sprague, 
who  were  legally  entitled  respectively,  by  right  of  administra- 
tion, to  the  several  interests  of  Amasa  Sprague,  Sen.,  and 
William  Sprague,  Sen. ;  and,  secondly,  the  beneficiaries,  or  dis- 
tributees of  the  estates  of  Amasa  and  William,  respectively, 
namely,  the  widow  and  four  children  of  Amasa  Sprague,  Sen., 
and  the  widow  and  two  children  of  William  Sprague,  Sen., — 
one  of  the  latter,  Mrs.  Hoyt,  being  deceased,  and  being  repre- 
sented by  her  four  children. 

One  of  the  daughters  of  Amasa  Sprague  had  been  settled 
with  before  William's  death,  and  the  other  shortly  afterwards, 
by  her  brothers  purchasing  her  interest.  This  left  the  benefi- 
cial interest  of  the' property  divisible  into  six  equal  parts,  be- 
longing respectively  to  Fanny  Sprague,  widow  of  Amasa,  and 
her  two  sons,  Amasa  and  William,  and  Mary  Sprague,  widow 
of  William,  her  son  Byron,  and  the  children  of  her  daughter, 
Susan  Hoyt.  These  persons  were  all  of  age,  and  otherwise  sui 
jurist  except  the  Hoyt  children,  and  were  all  able  to  consent, 
and  did  consent,  that  the  entire  partnership  estate  should  be 
continued  in  the  business  of  the  firm  as  it  had  been  before. 
The  Hoyt  children,  of  course,  could  not  give  any  such  consent 
They  resided  with  their  father,  Edwin  Hoyt,  in  New  York, 
who  was  at  the  head  of  a  commission-house  in  that  city  by 
the  name  of  Hoyt,  Spragues,  &  Co.,  which  sold  on  commis- 
sion a  large  portion  of  the  goods  manufactured  by  A.  &  W. 
Sprague.  The  partners  of  the  firm  were  associated  with 
him.  Of  course  he  must  have  been  well  acquainted  with 
the  business  of  the  manufacturing  establishment,  and  the 
large  interest  which  his  children  had  in  the  concern  must 
have  insured  his  attention  to  its  management.  Mr.  Hoyt  con- 
sented to  and  approved  of  the  continuance  of  his  children's 
portion  in  the  business  of  the  partnership;  and  his  natural 
regard  for  their  interests,  in  connection  with  his  opportuni- 
ties for  observation,  preclude  the  presumption  that  such  con- 
tinuance was  the  result  of  any  fraudulent  scheme.  Had  any 
such  scheme  been  in  contemplation,  he  must  have  detected  and 
would  have  thwarted  it. 

In  addition  to  the  consent  and  acquiescence  of  their  father. 
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was  that  of  their  property  guardian  in  Rhode  Island.  On  the 
9th  of  February,  1857,  shortly  after  William  Sprague,  Sen.'s, 
decease,  letters  of  guardianship  were  issued  by  the  Probate 
Court  of  the  town  of  Warwick,  R.  I.,  to  Mary  Sprague,  grand- 
mother of  the  Hoyt  children,  on  the  property  of  said  children. 
Mrs.  Sprague  consented  that  both  her  own  interest  in  the  es- 
tate and  that  of  her  grandchildren  and  wards  should  be  con- 
tinued in  the  partnership  business.  At  that  time  (1857)  this 
business  was  no  doubt  regarded  by  most  persons  who  had  any 
acquaintance  with  it  as  highly  prosperous,  and  an  investment 
in  it  advantageous  and  safe.  And  whilst,  according  to  the 
strict  rules  of  law,  Mary  Sprague  should  have  drawn  out  the 
children's  share,  and  should  not  have  left  it  to  the  hazards  of 
trade,  it  may  be  said  in  her  excuse  that  she  was  following  out 
the  plan  of  her  husband,  who  had  for  thirteen  years  induced 
his  brother's  widow  to  continue  the  interest  of  her  children 
in  the  concern,  and  had  thereby  greatly  increased  their  in- 
heritance. At  all  events,  we  have  no  evidence  that  Mary 
Sprague  was  actuated  by  any  other  than  the  most  worthy 
motives  in  permitting  everything  to  remain  in  the  business. 
Any  charge  of  fraud  against  her  cannot  be  entertained  for  a 
moment. 

The  business  was  conducted  without  change  until  1862, 
when  Byron  Sprague  sold  out  his  interest  to  Amasa  and  Wil- 
liam, and  upon  an  account  taken  at  that  time  said  interest  was 
valued  at  $605,722.78,  which  amount  was  accordingly  paid  to 
him.  No  other  change  in  the  situation  of  the  parties  interested 
took  place  until  1865,  when  it  was  proposed  to  place  the 
property  of  A.  &  W.  Sprague  in  a  corporation,  or  corporations, 
charters  having  been  obtained  from  the  legislature  of  Rhode 
Island  for  that  purpose.  One  of  these  charters  was  passed  in 
May,  1862,  and  constituted  Byron  Sprague,  William  Sprague, 
and  Amasa  Sprague,  and  their  associates,  successors,  and  as- 
signs, a  body  corporate  and  politic  by  the  name  of  A.  &  W. 
Sprague  Manufacturing  Company,  with  a  capital  stock  of 
$1,000,000,  to  be  divided  into  shares  of  $100  each. 

In  view  of  such  proposed  corporate  organization,  Mary 
Sprague,  a3  guardian  of  her  grandchildren,  and  Edwin  Hoyt, 
their  father,  in  January,  1863,  presented  a  petition  to  the  legis- 
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lature  of  Rhode  Island,  in  which,  after  stating  the  appointment 
of  Mary  Sprague  as  the  guardian  of  the  estate  of  said  minors, 
and  their  interest  in  the  property  of  A.  &  W.  Sprague,  they 
stated  that  they  deemed  it  advisable  to  invest  the  same  in 
such  corporations  as  should  be  organized  under  the  charters 
previously  granted ;  and  they  asked  that  the  said  Mary,  as 
such  guardian,  might  be  authorized  to  make  such  convey- 
ance as  would  be  necessary  to  that  end.  On  the  9th  of 
March,  1863,  a  joint  resolution  of  the  legislature  was  passed, 
granting  said  petition,  which  resolution  was  in  the  following 
terms :  — 

i(  Resolution  authorizing  Mary  Sprague,  of  Warwick,  guardian,  to 
make  conveyance  of  the  interest  of  minors  in  and  to  the 
property  of  the  firm  of  A.  &  W.  Sprague. 

"  Upon  the  petition  of  Mary  Sprague,  of  Warwick,  widow  of 
William  Sprague,  late  of  Warwick,  deceased,  and  of  Edwin  Hoyt,  of 
the  city  and  State  of  New  York,  representing  that  the  said  Mary 
is  guardian  of  the  estates ;  and  the  said  Edwin,  father  of  Edwin 
Hoyt,  Jr.,  Susan  S.  Hoyt,  Sarah  Hoyt,  and  William  S.  Hoyt,  minor 
children  and  heirs-at-law  of  Susan  Hoyt  deceased,  and  praying 
for  certain  reasons,  that  the  said  Mary  may  be  authorized  and  em- 
powered to  make  conveyance  in  her  said  capacity,  of  all  the  right, 
title,  and  interest  of  said  minor  children,  as  heirs-at-law  of  their  said 
mother,  in  and  to  all  the  estate  and  property,  real,  personal,  and 
mixed,  now  held,  owned,  and  managed  by  the  firm  of  A.  A  W. 
Sprague  of  Providence : 

"  Voted  and  resolved,  that  the  prayer  of  said  petition  be  and  the 
same  is  hereby  granted ;  and  the  said  Mary  Sprague,  in  her  capacity 
as  guardian  of  the  estate  of  Edwin  Hoyt,  Jr.,  Susan  S.  Hoyt,  Sarah 
Hoyt,  and  William  S.  Hoyt,  is  hereby  authorized  and  fully  em- 
powered, whenever  any  corporation  or  corporations  shall  be  organ- 
ized under  either  or  any  of  the  charters  heretofore  granted  by  the 
General  Assembly  of  this  State,  and  conveyance  or  conveyances 
shall  become  necessary  to  vest  the  title  of  the  parties  interested  in 
any  of  said  property  so  held,  owned,  or  managed  by  the  firm  of 
A.  &  W.  Sprague,  in  any  such  corporation  or  corporations,  to  make, 
execute,  seal,  acknowledge,  stamp,  and  deliver  all  and  any  such  con- 
veyance and  conveyances  to  any  such  corporation  or  corporations 
as  shall  be  necessary  to  vest  the  right,  title,  and  interest  of  the  said 
minors  in  and  to  said  property,  or  any  portion  thereof)  in  any  suck 
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corporation  or  corporations ;  and  that  any  such  conveyance  or  con- 
veyances so  executed,  acknowledged,  stamped,  and  delivered  shall 
be  deemed  and  held  as  valid  and  effectual  in  law  and  in  equity  to 
Test  the  title  of  said  minors  in  any  such  corporation  or  corporations 
as  though  the  same  were  executed,  acknowledged,  stamped,  and 
delivered  by  said  minors  after  attaining  their  majority. 

"  Provided,  that  before  the  delivery  of  any  such  conveyance  or 
conveyances,  the  said  Mary  shall  have  executed  and  delivered  to 
the  Court  of  Probate  of  Warwick  every  such  bond  or  bonds  with 
herself  in  her  said  capacity,  and  said  Edwin  Hoyt,  as  principals,  in 
such  penal  sum  or  sums  and  with  such  sureties  as  said  probate 
court  shall  require,  conditioned  for  the  investment  of  the  amount 
of  the  full  value  of  the  interests  of  said  minors,  which  she  shall  then 
be  about  to  convey  in  the  capital  stock  of  any  such  corporation  or 
corporations  to  which  the  same  shall  be  conveyed,  in  the  names 
and  for  the  use  and  benefit  of  said  minors." 

Farther,  in  view  of  the  proposed  corporate  organization, 
steps  were  taken  by  the  parties  in  interest  to  ascertain  the 
value  of  the  partnership  assets,  and  the  relative  interest  of 
each  shareholder.  For  this  purpose  an  agreement  was  entered 
into  on  the  first  day  of  April,  1865,  between  all  the  parties, 
Fanny  Sprague  signing  individually  and  as  administratrix  of 
Amasa  Sprague ;  Mary  Sprague  signing  individually  and  as 
administratrix  of  William  Sprague  and  as  guardian  of  her 
grandchildren  ;  and  the  other  parties  signing  in  their  own  be- 
half :  by  which  it  was  agreed  that  John  A.  Gardner  and  Ben- 
jamin F.  Thurston,  the  former  of  whom  had  been  counsel  for 
Amasa  Sprague  and  William  Sprague,  and  the  latter  counsel 
of  Mary  and  Byron  Sprague,  should  be,  'and  they  were,  ap- 
pointed referees  to  examine  into  the  entire  assets  and  property 
of  the  firm,  and  to  ascertain  the  value  thereof,  and  each  party's 
interest  therein,  and  should  make  report  of  the  result.  The 
referees  accordingly  made  such  examination,  and  made  their 
report  on  the  first  day  of  July,  1865,  by  which  they  reported 
and  found  that  the  cash  value  of  the  entire  estate,  exclusive 
of  the  Quidnick  factory  (which  was  estimated  by  itself,  and 
was  transferred  to  a  separate  corporation),  was  $6,732,906  69 
That  there  were  liabilities  to  amount  of  ...  .  2,871,921  79 
Leaving  the  net  value  of  the  estate  equal  to  .  .      3,860,984  90 
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And  after  adjusting  the  accounts  of  the  parties  they  found— 

Mary  Sprague's  interest  was $624,984  69 

Fanny  Sprague's  interest 625,511  69 

William  Sprague's  interest    .     .• 978,867  42 

Amasa  Sprague's  interest 978,867  42 

Mary  Sprague,  guardian  of  the  children  of  Susan 

Hoyt 652,753  68 

Due  to  Mary  Sprague,  as  administratrix  of  her  hus- 
band, on  account  of  a  dividend 164,250  26 

Making  a  total  of $4,025,235  16 

This  amount  formed  the  capital  stock  of  the  corporation 
subsequently  organized,  and  was  represented  by  the  nominal 
capital  of  91,000,000,  making  each  share  equal  to  over  $402. 
The  proportions  of  William  and  Amasa  were  larger  than  the 
others,  because  they  had  purchased  the  share  of  Byron. 

The  referees  also  found  due  from  the  firm  to  Mary  Sprague, 
as  guardian  of  the  Hoyt  children,  the  sum  of  $188,333.33,  ex- 
plained to  have  been  a  balance  credited  to  them  to  equal  what 
the  two  families  in  Rhode  Island  had  drawn  out  of  the  concern 
for  current  expenses. 

The  Quidnick  property,  which,  as  before  stated,  was  kepi 
Beparate  from  the  rest  on  account  of  other  persons  being  in- 
terested therein,  was  appraised  in  the  same  way  as  the  A.  & 
W.  Sprague  property,  for  the  purpose  of  being  transferred  to  a 
distinct  corporation.  The  interest  of  the  Hoyt  children  therein 
was  appraised  at  $63,353.23. 

The  appraisement  having  been  completed,  Mary  Sprague,  as 
guardian  of  the  Hoyt  children,  on  the  5th  of  August,  1865, 
after  advertising  her  intent  so  to  do,  presented  her  bond  to  the 
Probate  Court  of  Warwick  for  approval,  as  required  by  the 
joint  resolution  of  March  9,  1863,  and  prayed  authority  from 
the  court  to  transfer  the  interest  of  her  wards  to  the  A.  &  W. 
Sprague  Manufacturing  Company,  as  authorized  by  said  reso- 
lution ;  and  also  prayed  like  authority  to  transfer  the  interest 
of  the  minors  in  the  Quidnick  property  to  the  Quidnick  Manu- 
facturing Company. 

A  decree  was  made  granting  the  prayers  of  the  petition  and 
conferring  the  powers  desired. 
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Thereupon,  on  the  ninth  day  of  August,  1865,  all  the  parties 
in  interest  joined  in  a  conveyance  of  the  entire  partnership 
property  of  the  firm  of  A.  &  W.  Sprague  to  the  A.  &  W. 
Sprague  Manufacturing  Company;  and  the  property  of  the 
Quidnick  firm  to  the  Quidnick  Manufacturing  Company ;  and 
each  party  became  entitled  to  their  several  proportions  of  the 
shares  of  capital  stock  in  those  companies  respectively.  In  ex- 
ecuting the  deed  of  conveyance  Mary  Sprague  signed  in  her 
individual  capacity,  as  administratrix  of  her  husband's  estate, 
and  as  guardian  of  the  Hoyt  children. 

In  the  August  Term,  1866,  of  the  Probate  Court  of  War- 
wick, appraisers  were  appointed  to  take  an  inventory  and 
appraisement  of  the  property  of  the  several  wards  of  Mary 
Sprague  in  her  hands,  and  they  performed  their  duty,  and  said 
inventories,  verified  by  the  oath  of  Mary  Sprague,  were  filed 
and  recorded,  after  being  passed  upon  by  the  court.  They 
amounted  to  the  sum  of  $251,447.08  each.  That  of  William 
S.  Hoyt  was  composed  of  the  following  items,  namely :  — 

122  shares  Nat.  B'k  of  Commerce $6,222  00 

1  IT.  S.  6-per-cent  bond 108  09 

2  N.  Y.,  Prov.,  &  Boston  R  R.  bond,  $950     ....  1,900  00 
439  shares  A.  &  W.  Sprague  MT  Co.,  402,  5,225      .    .  176,707  82 

123  shares  Quidnick  Co.  stock,  155,  213 19,091  20 

Cash       834  23 

$204,363  75 
Dividend  due  from  A.  &  W.  Sprague  as  cash,  March  31, 

1865,  with  interest  from  that  date       47,083  83 

$251,447  08 

The  others  were  nearly  identical  with  this. 

The  dividend  of  $47,083.33  was  William  S.  Hoyt's  one- 
fourth  part  of  the  sum  of  $188,333.33  awarded  to  the  Hoyt 
children  as  an  offset  to  the  sums  drawn  out  by  the  Rhode  Island 
families  for  current  expenses. 

At  the  same  term  Mary  Sprague  presented  an  account  as 
guardian  of  each  ward,  which  being  verified,  and  due  notice 
having  been  published,  was  received  and  allowed  by  the  court, 
and  ordered  to  be  recorded. 
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Sarah  Hoyt  having  now  arrived  at  full  age,  received  the 
amount  of  her  interest  and  gave  an  acquittance  for  the  same. 

At  the  same  term  of  the  court,  on  the  petition  of  Mary 
Sprague,  and  her  resignation  of  the  guardianship  of  the  three 
remaining  minors,  and  on  the  written  application  of  Edwin 
Hoyt,  and  due  notice  given,  Mary  Sprague  was  discharged 
from  the  guardianship,  and  William  Sprague  was  appointed 
guardian  in  her  stead.  The  same  appraisers  were  appointed 
to  make  an  inventory  and  appraisement  of  the  property  of  each 
ward  in  the  hands  of  William  Sprague,  guardian ;  and  such  in- 
ventory and  appraisement  were  duly  made,  filed,  and  recorded; 
showing  that  the  estate  of  William  S.  Hoyt  amounted,  on  the 
first  day  of  September,  1866,  to  the  sum  of  $255,885.04,  con- 
sisting of  the  items  before  mentioned,  with  the  addition  of 
another  dividend  of  the  companies. 

The  estate  of  Susan  S.  Hoyt  amounted  to  about  the  same 
sum. 

/  Susan  S.  Hoyt  came  of  age  in  October,  1866,  and  William  S. 
Hoyt  in  January,  1868 ;  and  Susan  married  Charles  6.  Franck- 
lyn  in  1869. 

The  evidence  in  the  case  exhibits  several  annual  accounts 
rendered  by  William  Sprague,  as  guardian  to  the  complainant 
W.  S.  Hoyt,  after  he  came  of  age,  in  1870,  1871,  1872,  and 
1873.  These  accounts  show  on  the  credit  side  the  money 
due  and  accruing  to  the  complainant,  including  the  sum  of 
$47,083.33  before  mentioned,  and  the  dividends  made  from  time 
to  time  on  the  stocks  of  the  A.  &  W.  Sprague  Manufacturing 
Company,  the  Quidnick  Manufacturing  Company,  and  on  the 
bank  and  other  stocks  in  the  guardian's  hands.  On  the  debit 
side  they  show  the  moneys  drawn  by  and  paid  to  the  complain- 
ant, amounting,  from  the  date  of  Mr.  Sprague's  appointment  as 
guardian  in  1866,  to  Oct.  31, 1870,  to  the  sum  of  $5,282.45:  — 

thence  to  Oct.,  1871 $8,606  72 

to  Oct.,  1872 18,500  00 

to  Oct.,  1873 .    . 5,000  00 

Leaving  a  balance  still  in  the  guardian's  hands  of  $63,905.18, 
besides  the  stocks  and  bonds  forming  the  corpus  of  the  estate 
in  ward. 
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William  S.  Hoyt,  some  time  in  1873,  received  his  stocks 
and  interest  in  the  Quidnick  Company,  and  makes  no  com* 
plaint  in  regard  to  the  same. 

A  number  of  letters  of  the  complainant,  asking  for,  and  ac- 
knowledging the  receipt  of,  money  from  his  guardian,  after 
coming  of  age,  were  put  in  evidence.  One  of  these,  dated  Nov. 
9, 1870,  was  directed  to  Mr.  Greene,  book-keeper  of  the  A.  &  W. 
Sprague  Manufacturing  Company,  asking  for  a  memorandum 
of  the  bank  stock,  shares,  and  whatever  there  might  be  belong- 
ing to  him.  In  his  testimony  the  complainant  states  that  this 
information  was  furnished  to  him.  A  similar  statement  had 
been  furnished  to  Mrs.  Francklyn  in  March  of  the  same  year ; 
and  annual  accounts  were  rendered  to  her  from  October,  1869, 
to  October,  1873. 

In  the  fall  of  1873,  Hoyt,  Spragues,  &  Co.  and  the  A.  &  W. 
Sprague  Manufacturing  Company  suspended  payment,  and  the 
latter,  by  deed  of  assignment  dated  Nov.  1,  1873,  assigned  to 
Zechariah  Chafee  all  its  property,  in  trust  for  the  benefit  of 
creditors,  —  in  which  deed  Amasa  and  William  Sprague,  and 
Fanny  and  Mary  Sprague  also  joined.  In  April,  1874,  a  more 
full  assignment  was  made. 

The  bills  in  this  case  were  filed  in  June  and  July,  1875,  and 
their  general  object  has  already  been  stated.  They  respectively 
state  most  of  the  facts  of  which  the  foregoing  is  au  outline ; 
but  interlarded  with  reiterated  charges  of  fraudulent  design 
and  concealment  on  the  part  of  the  Spragues :  whereby,  as  is 
alleged,  the  complainants  were  kept  in  ignorance  of  their 
rights  and  of  the  state  of  their  property,  and  the  transformations 
under  which  it  went,  until  shortly  before  the  filing  of  the  bill. 

The  defendants  severally  answered  the  bills,  denying  all 
fraudulent  motives  and  any  intentional  concealment ;  averring 
that  they  acted  according  to  their  best  judgment  as  to  what 
was  for  the  interest  of  all  the  parties  interested  in  the  estate ; 
insisting  upon  the  legal  validity  of  their  proceedings  respec- 
tively, and  especially  of  the  transfer  of  the  minors'  interest  to 
the  corporations ;  setting  up  the  laches  and  acquiescence  of  the 
complainants ;  and  pleading  the  Statute  of  Limitations  to  the 
relief  sought  by  the  bill. 

The  first  question  to  be  determined  is,  the  nature  of  the 
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complainant's  rights,  with  regard  to  the  partnership  effects  of 
A.  &  W.  Sprague  in  1865,  at  the  time  when  the  property  was 
transferred  to  the  A.  &  W.  Sprague  Manufacturing  Company. 

At  the  death  of  William  Sprague,  Sen.,  in  1856,  there  is 
no  doubt  that  each  party  in  interest  was  entitled  to  call  for  a 
liquidation  and  settlement  of  the  partnership  affairs  and  a  divi- 
sion of  the  surplus  property,  and  had  a  lien  on  the  entire  prop- 
erty and  effects  for  that  purpose.  In  the  real  estate  and  corporal 
chattels  they  were  tenants  in  common  with  the  surviving  part* 
ners,  and  over  the  entire  property  including  the  credits  and 
other  assets  they  had  the  lien  referred  to,  which  they  had  a 
right  to  enforce  at  once  if  the  surviving  partners  refused  to 
make  a  settlement.  These  partners  had  the  right  of  posses* 
sion,  and,  in  the  choses  in  action,  the  right  of  property,  to 
enable  them  to  settle  up  the  concern.  But  these  rights  of  sur- 
vivorship were  subordinate  to  the  lien  of  those  beneficially 
interested,  who  thereby  had  a  right  to  enforce  the  due  appro- 
priation of  the  partnership  effects. 

But  who  were  the  parties  beneficially  interested  in  this  case? 
Primarily,  the  personal  representatives  of  Amasa  Sprague, 
Sen.,  and  William  .Sprague,  Sen. ;  namely,  the  two  widows, 
Fanny  Sprague  and  Mary  Sprague,  administratrixes  respec- 
tively of  the  estates  of  Amasa  and  William.  The  ultimate 
beneficiaries  could  only  reach  the  property  through  them.  If 
they  abused  their  trust  they  would  be  liable  to  their  respective 
cestui*  que  trust  They  had  the  power,  if  they  saw  fit,  unless 
restrained  by  their  beneficiaries,  to  allow  the  estates  of  their 
deceased  intestates  to  be  continued  in  the  business  of  the 
partnership;  and  if  it  was  continued  by  their  allowance  and 
consent,  the  property  became  liable  to  the  partnership  debts 
subsequently  incurred  as  well  as  to  prior  debts ;  but  with  this 
qualification,  that  the  property  which  remained  unchanged 
was  still  subject  to  the  partnership  lien  in  preference  to  after- 
incurred  debts;  whilst  new  property  which,  in  the  course  of 
business,  took  the  place  of  the  old,  was  not  subject  to  said  lien 
in  preference  to  such  debts. 

This  seems  to  be  the  result  of  the  cases,  though  they  are 
apparently  somewhat  in  conflict.  A  cursory  reading  of  the 
opinion  in  Skipp  v.  Harwood  (1747),  (2  Swans.  586),  and  Lord 
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Hardwicke's  opinion  in  the  same  case  on  appeal,  West  v.  Skipp 
(J  Yes.  Sen.  239),  and  the  opinions  in  Stocken  v.  Dawson 
(9  Bear.  239),  and  same  case  on  appeal  (17  Law  J.  Ch.  282), 
would  lead  to  the  conclusion  that  the  executor's  lien  in  such 
cases  attaches  to  the  whole  property,  as  well  that  newly  acquired 
as  that  which  remains  of  what  was  in  existence  at  the  testator's 
or  intestate's  decease.  But  this  is  inconsistent  with  the  deci- 
sions in  Nerot  v.  Burnand  (4  Russ.  247)  and  Payne  v.  Hornby 
(25  Beav.  280 ;  8.  o.  4  Jur.  N.  s.  446),  which  hold  that  where 
the  business  is  carried  on  with  the  consent  of  the  outgoing  part- 
ner, or  the  representative  of  the  deceased  partner,  debts  incurred 
during  that  period  have  a  preference  over  the  partnership  lien 
upon  all  newly  acquired  property.  A  comparison  of  the  cases 
will  show  that  the  rule  laid  down  by  Lords  Hardwicke  and 
Cottenham  in  West  v.  Skipp  and  Stocken  v.  Dawson  was  ap- 
plied by  them  to  cases  in  which  the  property  of  the  retiring  or 
deceased  partner  was  used  in  the  business  against  the  will, 
or  without  the  consent,  of  the  persons  entitled  thereto.  The 
law  is  laid  down  with  much  accuracy  in  the  last  edition  of 
Lindley  on  Partnership,  pp.  700-702,  where  it  is  said :  "  Whilst 
the  partnership  lasts,  the  lien  attaches  to  everything  that  can 
be  considered  partnership  property,  and  is  not  therefore  lost 
by  the  substitution  of  new  stock  for  old.  Further,  on  the  death 
or  bankruptcy  of  a  partner,  his  lien  continues  in  favor  of  his 
representatives  or  assignees,  and  does  not  terminate  until  his 
share  has  been  ascertained  and  provided  for  by  the  other 
partners.  But  after  the  partnership  is  dissolved,  the  lien  is 
confined  to  what  was  partnership  property  at  the  time  of  the 
dissolution,  and  does  not  extend  to  what  may  have  been  sub- 
sequently acquired  by  the  persons  who  continue  to  carry  on 
the  business." 

Sir  John  Romilly,  in  giving  judgment  in  Payne  v.  Hornby, 
cited  above,  after  admitting  that,  by  a  mortgage  of  his  stock  in 
trade,  a  man  might  bind  after-acquired  property  (as  to  which 
see  Holroyd  v.  Marshall  (10  H.  L.  Cas.  191),  said :  "  But  on 
the  death  of  a  partner  the  case  is  altogether  different.  There 
is,  as  Lord  Eldon  very  accurately  expresses  it,  '  a  quasi  lien  ; ' 
there  is,  in  point  of  fact,  only  a  right  to  the  specific  property. 

The  executors  of  the  deceased  partner  are  joint  tenants  with 
vol.  xiii.  40 
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the  surviving  partners,  and  accordingly  they  are  entitled  to 
require  the  surviving  partners  to  do  one  of  two  things,  — either 
to  wind  up  the  partnership  business  at  once,  or  to  fix  the  value 
of  the  testator's  property  and  secure  payment  of  the  amount. . . . 
If  the  executors  do  not  apply  for  a  receiver,  but  simply  file  a 
bill  for  the  winding  up  of  the  partnership,  I  apprehend  that  the 
new  stock  which  has  been  acquired  during  the  time  that  the 
business  has  been  carried  on  by  the  surviving  partner  belongs, 
in  the  first  place,  to  the  creditors  who  have  been  created  by 
such  subsequent  dealings,  and  not  to  the  creditors  of  the  old 
partnership ;  and  that  it  is  the  duty  of  the  executors,  if  they 
wish  to  prevent  any  dealings  with  the  stock,  to  come  at  once  to 
this  court  for  the  appointment  of  a  receiver ;  otherwise  they, 
in  fact,  sanction  the  commission  of  a  fraud,  by  leading  the  sub- 
sequent creditors  to  believe  that  they  are  dealing  with  a  person 
who  is  liable  out  of  his  stock  in  trade  to  discharge  their  debts." 
4  Jur.  n.  s.  446. 

These  remarks  of  the  Master  of  the  Rolls  have  respect  to  the 
rights  of  creditors.  As  between  the  surviving  partners  them- 
selves and  the  representatives  of  the  deceased  partner,  the  lien 
of  the  latter  will  extend  to  after-acquired  property  resulting 
from  the  employment  of  the  partnership  stock,  so  as  to  entitle 
them,  at  their  option,  either  to  demand  a  share  of  the  profits,  or 
interest  on  the  value  of  the  decedent's  share  at  the  time  of  his 
death;  unless  the  transactions  between  them  have  been  such 
as  to  indicate  a  sale  of  the  deceased  partner's  share  to  the  sur- 
vivors. A  sale,  however,  can  hardly  be  inferred  where  no  steps 
have  been  taken  to  ascertain  the  value  of  the  share. 

Recurring  now  to  the  circumstances  of  the  case  before  us 
and  the  proceedings  of  the  parties,  we  find  that  the  legal  repre- 
sentatives of  the  deceased  partners,  and  all  the  beneficiaries  of 
the  two  estates  who  were  in  law  capable  of  acting,  entirely 
acquiesced  in,  and  consented  to,  the  continued  employment  of 
the  partnership  property  in  the  business  of  the  partnership 
subsequently  carried  on  by  the  surviving  partners;  and  this 
state  of  things  continued  for  the  eight  or  nine  years  that  in- 
tervened between  the  death  of  William  Sprague,  Sen.,  and 
the  transfer  of  the  property  to  the  corporations.  And  as  to 
the  share  of  the  Hoyt  children,  it  was  not  only  consented 
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to  bj  Mary  Sprague  as  administratrix  of  her  deceased  hus- 
band's estate,  but  as  guardian  of  the  property  of  the  said 
children. 

It  seems  to  have  been  an  understood  thing  between  all  the 
parties,  from  the  beginning,  that,  without  any  formal  settlement 
of  the  estates  of  Amasa  and  William  Sprague,  Sen.,  the  sev- 
eral beneficiaries  entitled  to  distribution  should  be  and  were 
considered  as  interested  in  the  common  partnership  property  in 
the  proportional  amount  of  their  beneficial  interest.  The  active 
partners  represented  their  own  respective  shares.  Mary  Sprague 
as  administratrix  and  as  guardian  of  the  Hoyt  children  repre- 
sented her  own  share  and  theirs.  It  is  objected  to  her  that  she 
omitted  to  file  any  inventory  or  account ;  but  as  there  was  no 
difficulty  or  dispute  between  the  parties  in  interest  as  to  the 
extent  of  the  several  shares,  there  was  no  imperative  necessity 
of  presenting  accounts  to  the  Probate  Court  as  long  as  it  was 
deemed  expedient  to  continue  all  the  property  in  the  joint 
business.  An  inventory  could  settle  nothing,  because  the  prop- 
erty in  which  all  were  equally  interested  was  constantly  chang- 
ing, and  an  account  would  have  had  no  practical  value,  because 
no  immediate  settlement  of  the  estate  was  proposed.  The  car- 
dinal question,  so  far  as  these  cases  are  concerned,  was  that 
which  related  to  continuing  the  shares  of  the  minors  in  the 
concern,  and  keeping  the  property  together.  Conceding  that 
to  have  been  the  proper  course  to  take,  the  omission  on  the  part 
of  Mary  Sprague  to  exhibit  the  accounts  prescribed  by  statute 
cannot  be  regarded  in  the  same  light  as  it  would  have  been  if 
she  had  had  possession  of  the  property  and  was  devoting  it  to 
her  own  use.  It  may  have  been  unwise,  but,  under  the  circum- 
stances, it  can  furnish  no  evidence  of  want  of  good  faith,  or 
a  desire  to  do  other  than  the  best  that  could  be  done  for  the 
interests  of  her  grandchildren  and  wards. 

And  as  to  the  question  of  fraud,  we  may  at  once  state,  that 
we  entirely  agree  with  the  court  below,  that  the  case  furnishes 
no  evidence  to  sustain  that  charge,  either  as  against  Mary 
Sprague  or  any  of  the  other  parties  concerned.  They  may  have 
judged  unwisely,  but  we  see  no  ground  for  believing  that  they 
were  actuated  by  any  desire  to  cheat  or  defraud  the  children 
of  Susan  Hoyt  out  of  anything  that  justly  belonged  to  them. 
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We  are  sure  that  such  a  thought  could  not  be  attributed  to 
their  grandmother,  and  we  have  no  evidence  to  believe  thai  it 
was  ever  entertained  by  Amasa  Sprague  or  William  Sprague. 
We  must  regard  the  decision  of  Mrs.  Sprague,  and  of  Edwin 
Hoyt,  the  father,  to  keep  the  property  of  the  children  in  the 
concern,  as  an  error  of  judgment  only,  rather  than  as  the  result 
of  any  design  or  intent  to  defraud.  We  may  well  conceive 
that  the  supposed  wishes  of  William  Sprague,  Sen.,  who  by  his 
energy  and  talent  had  created  the  estate,  and  who  had  persist- 
ently kept  it  together  as  a  common  property  for  the  equal  ben- 
efit of  his  brother's  family  and  himself,  had  great  weight  with 
Mrs.  Sprague  and  her  son-in-law,  as  well  as  with  the  surviving 
partners,  in  leading  them  to  adopt  the  conclusion  they  did. 
And  for  many  years  the  result  seemed  to  justify  the  conclusion 
to  which  they  came. 

But  whatever  may  have  been  the  responsibility  which  Mary 
Sprague,  as  administratrix  and  guardian  assumed,  it  cannot  be 
doubted  that  she  had  the  power  to  keep  the  property  in  the 
business,  for  it  was  subject  to  her  disposal.  And  as  it  was  kept 
in  the  business  by  her  consent  and  allowance,  she  ceased  to 
have  a  lien  upon  the  property  as  against  subsequent  creditors  of 
the  concern.  And,  as  she  in  her  representative  capacity  ceased 
to  have  such  lien,  it  is  difficult  to  see  how  the  minors  them- 
selves, when  they  arrived  at  full  age,  could  have  any  such  lien, 
whatever  remedy  they  may  have  had  against  Mary  Sprague. 
If  the  ultimate  beneficiaries  of  a  deceased  partner's  estate  could 
thus  revive  a  lien  which  has  become  extinguished  as  against 
creditors,  there  would  be  little  safety  in  dealing  with  commer- 
cial partnerships,  in  which  any  partner  has  ever  died. 

This  consideration  is  conclusive  against  the  claim  made  by 
the  bills  to  be  paid  out  of  the  assets  in  the  hands  of  Chafee, 
the  trustee,  in  preference  to,  or  even  pari  passu  with,  the  cred- 
itors of  the  corporation.  For  where  the  representative  of  a 
deceased  partner  allows  the  interest  of  his  decedent  to  be  used 
in  the  business  by  the  surviving  partner,  and  thereby  loses  his 
lien  upon  the  partnership  property,  he  does  not  thereby  become 
a  creditor  of  the  new  firm,  and  cannot  come  into  concourse  with 
the  creditors  thereof ;  but  the  property  of  the  firm  is  first  sub- 
ject to  the  claims  of  such  creditors,  and  after  they  are  satisfied 
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the  representative's  right  to  have  an  account  against  the  sur 
viving  partner  remains  as  before. 

But  whilst  the  rights  of  creditors  are  thus  protected  against 
the  lien  of  a  deceased  partner's  representatives,  who  have  con- 
sented to  the  continuance  of  the  business  without  a  settlement, 
the  beneficiaries  standing  behind  those  representatives  are  en- 
titled to  call  them  to  an  account  for  the  manner  in  which  they 
have  dealt  with  the  estate.  And  where,  as  in  this  case,  they 
depart  from  the  ordinary  mode  prescribed  by  law,  and  expose 
the  property  to  the  hazards  of  trade,  they  run  the  risk  of  mak- 
ing themselves  answerable  for  any  loss  that  may  occur.  In  the 
present  case,  however,  we  have  no  evidence  that  loss  occurred 
during  the  period  under  consideration.  The  estimated  cash 
value  of  the  minors'  share  of  the  property  on  the  31st  of 
March,  1865,  as  appeared  by  the  appraisement  then  made, 

was 8652,753  68 

Allowance  to  offset  family  expenses  of  the  other 

parties 188,333  33 

Interest    in   Quidnick  property,   including    £. 

Hoyt's  curtesy 116,112  93 

Total $957,206  94 

* 

As  gold  was  then  150,  the  specie  value  of  this  total  would  be 
9638,137.96.  No  satisfactory  proof  has  been  adduced  to  show 
that  this  amount  was  not  fully  equal  to  what  the  interest  of  the 
minors  ought  to  have  been  in  view  of  the  value  of  the  estate  in 
1856,  at  the  time  of  William  Sprague,  Sen.'s,  decease. 

Up  to  the  time  of  organizing  the  corporations,  therefore,  and 
the  transfer  of  the  property  thereto,  we  have  no  evidence  that 
any  loss,  or  diminution  of  value,  had  occurred. 

Still,  if  the  matter  stood  there,  the  defendants,  or  at  least 
Mary  Sprague,  might  be  called  upon  to  render  an  account,  and 
to  show  by  affirmative  proof  that  all  the  property  which  came 
into  her  hands  as  administratrix,  or  guardian,  for  the  use  and 
benefit  of  her  daughter  Susan's  children,  was  forthcoming  and 
ready  to  be  paid  over  to  them.  It  is  necessary,  therefore,  to 
take  into  view  what  occurred  in  1865  and  afterwards,  in  rela- 
tion to  the  disposition  made  of  the  property  to  the  corporations 
before  referred  to,  and  to  the  conduct  of  the  complainants  after 
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coming  of  age,  in  order  to  determine  whether  they  are  entitled 
to  any  portion  of  the  relief  sought  by  the  bills. 

It  is  contended  by  the  defendants  that  the  authority  given 
to  Mary  Sprague,  as  guardian  of  the  Hoyt  children,  by  the 
joint  resolution  of  1863,  to  transfer  all  the  property  of  her 
wards  to  the  corporations  indicated,  was  a  complete  justification 
for  her  acts  in  that  behalf ;  and  releases  her  from  all  further 
obligation  except  that  of  accounting  for  the  shares  of  capita) 
stock  received  therefor  and  any  dividends  accruing  theretr 
whilst  in  her  possession. 

It  is  contended  by  the  defendants,  secondly,  that  the  com 
plainants,  after  coming  of  age,  had  so  long  acquiesced  in  the 
arrangements  made  in  1865,  before  bringing  suit  or  taking  any 
steps  to  set  them  aside,  that  they  are  now  precluded  by  their 
own  laches  and  by  the  lapse  of  time  from  having  the  relief 
which  they  seek. 

As  to  the  first  point,  it  seems  to  be  beyond  doubt,  that  if  the 
legislature  had  the  power  to  pass  the  resolution  referred  to,  it 
was  a  complete  authority  and  justification  for  the  conveyance 
by  Mrs.  Sprague  of  the  interests  of  her  wards  to  the  corpora- 
tions mentioned.  The  resolution  itself  is  sufficiently  broad  to 
give  the  requisite  authority.  The  question  is  as  to  the  legisla- 
tive power. 

With  regard  to  the  general  legislative  power  of  a  State  to 
act  upon  persons  and  property  within  the  limits  of  its  own 
territory  there  can  be  no  doubt.  Mr.  Justice  Story  lays  down 
three  fundamental  rules  on  the  subject  of  private  international 
law,  the  first  of  which  is  expressed  thus:  "I.  The  first  and 
most  general  maxim  or  proposition  is  that  which  has  been 
already  adverted  to,  that  every  nation  possesses  an  exclusive 
sovereignty  and  jurisdiction  within  its  own  territory."  And  he 
adds,  "  The  direct  consequence  of  this  rule  is,  that  the  laws  of 
every  State  affect  and  bind  directly  all  property,  whether  real 
or  personal,  within  its  territory,  and  all  persons  who  are  resi- 
dent within  it,  whether  natural-born  subjects  or  aliens,  and 
also  all  contracts  made  and  acts  done  within  it."  The  second 
rule  declares  that  no  State  or  nation  can,  by  its  laws,  directly 
affect  or  bind  property  out  of  its  own  territory,  or  persons  not 
resident  therein.     The  third  is,  that  whatever  force  and  oblige 
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tion  the  laws  of  one  country  have  in  another,  depend  solely 
upon  the  laws  of  the  latter,  that  is,  upon  the  comity  exercised 
by  it.     Story,  Conflict  of  Laws,  sects.  18-23. 

One  of  the  ordinary  rules  of  comity  exercised  by  some  Euro- 
pean States  is,  to  acknowledge  the  authority  and  power  of  foreign 
guardians,  that  is,  guardians  of  minors  and  others  appointed 
under  the  laws  of  their  domicile  in  other  States.  But  this  rule 
of  comity  does  not  prevail  to  the  same  extent  in  England  and 
the  United  States.  In  regard  to  real  estate  it  is  entirely  disal- 
lowed; and  is  rarely  admitted  in  regard  to  personal  property. 
Justice  Story,  speaking  of  a  decision  which  favored  the  ex- 
territorial power  of  a  guardian  in  reference  to  personal  prop- 
erty, says :  "  It  has  certainly  not  received  any  sanction  in 
America,  in  the  States  acting  under  the  jurisprudence  of  the 
common  law.  The  rights  and  powers  of  guardians  are  consid- 
ered as  strictly  local ;  and  not  as  entitling  them  to  exercise  any 
authority  over  the  person  or  personal  property  of  their  wards 
in  other  States,  upon  the  same  general  reasoning  and  policy 
which  have  circumscribed  the  rights  and  authorities  of  execu- 
tors and  administrators.*'  Story,  Confl.  Laws,  sects.  499,  504, 
504  a.  And  see  Wharton,  Confl.  Laws,  sects.  259-268,  2d  ed. ; 
3  Burge,  Colon,  and  For.  Laws,  1011.  And  some  of  those 
foreign  jurists  who  contend  most  strongly  for  the  general  ap- 
plication of  the  ward's  lex  domicilii  admit  that,  when  it  comes 
to  the  alienation  of  foreign  assets,  an  exception  is  to  be  made 
in  favor  of  the  jurisdiction  within  which  the  property  is  situate, 
for  the  reason  that  this  concerns  the  ward's  property,  and  not 
his  person.     Wharton,  sects.  267,  268. 

But  whilst  the  English  and  American  law  require  a  guar- 
dianship where  the  property  is  situated,  it  is  conceded,  that, 
in  the  due  exercise  of  comity,  preference  would  ordinarily  be 
given  to  the  person  already  clothed  with  the  authority  of  guar- 
dian in  the  minor's  own  country.  Phillimore,  vol.  iv.  381 ; 
Wharton,  sect.  266.  In  the  case  before  us  it  does  not  appear 
that  the  minors  had  any  other  guardian  in  New  York  than 
their  natural  guardian,  Edwin  Hoyt,  who  applied  for  the  ap- 
pointment of  Mary  Sprague  as  guardian  of  their  estate  in 
Rhode  Island. 

As  the  question  before  us  is  one  of  power  and  not  of  comity, 
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we  think  there  can  be  no  doubt  that  the  legislature  of  Rhode 
Island,  where  the  property  was  situate,  had  power,  first,  to  pass 
laws  for  the  appointment  of  guardians  of  the  property  of  non- 
resident infants,  situate  in  that  State;  and,  secondly,  it  had 
power  to  prescribe  the  manner  in  which  such  guardians  shall 
perform  their  duties  as  regards  the  care,  management,  invest- 
ment, and  disposal  of  such  property ;  and  that  this  power  is 
as  full  and  complete  as  where  the  minors  are  domiciled  in  the 
State. 

Not  only  did  the  power  exist,  but  we  find  that  it  was  exer- 
cised. The  laws  of  Rhode  Island  gave  explicit  power  to  the 
Probate  Court  to  appoint  a  guardian  of  the  property  of  non- 
resident infants.  The  act  of  Oct.  81,  1844,  declared  that  "the 
courts  of  probate  of  the  several  towns  are  hereby  authorized 
and  empowered  to  appoint  guardians,  when  occasion  shall  re- 
quire, over  the  property  or  estate  of  persons  who  reside  out  of 
the  State  and  possess  property  therein."  The  previous  act  of 
Jan.  6,  1837,  had  authorized  the  same  courts,  in  case  of  inca- 
pacity of  parents  of  any  minors,  or  for  other  sufficient  cause,  to 
appoint  a  guardian  of  the  property  of  such  minors,  without 
connecting  therewith  the  guardianship  of  such  minors'  persons. 

There  is  no  force  in  the  objection  made  to  these  laws,  that 
they  give  chancery  powers  to  the  Probate  Court,  contrary,  as 
contended,  to  sect.  2  of  art.  10  of  the  Constitution  of  Rhode 
Island  adopted  in  1843,  which  says :  "  Chancery  powers  may 
be  conferred  on  the  Supreme  Court,  but  on  no  other  court  to 
any  greater  extent  than  is  now  provided  by  law."  The  answer 
to  this  objection  is  obvious.  The  appointment  of  guardians  is 
not,  and  never  has  been,  peculiarly  a  chancery  power.  Guar- 
dians at  common  law  became  such  by  their  relation  to  the 
minor,  without  any  judicial  appointment.  Guardians  were  also 
appointed  by  testament  by  the  father  of  any  minor  from  time 
immemorial  in  the  province  of  York,  and  on  failure  to  thus 
appoint,  the  ordinary  had  the  power  of  appointment.  Swin- 
burne on  Wills,  282.  In  this  country  the  power  to  appoint 
guardians  and  to  pass  upon  their  accounts  has  generally  by 
statute  been  conferred  upon  the  probate  courts.  In  Rhode 
Island  the  power  was  exercised  by  these  courts  long  before  the 
Constitution  of  1843  was  adopted. 
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Assuming,  then,  that  the  Probate  Court  had  the  power  to 
make  the  appointment,  we  have  been  unable  to  see  anything 
informal  or  improper  in  the  appointment  of  Mary  Sprague  as 
the  guardian  of  her  infant  grandchildren.  The  petition  for 
her  appointment  was  made  by  the  most  suitable  persons  in  the 
•world, —  their  father,  Edwin  Hoyt,  and  Byron  Sprague,  their 
mother's  only  brother. 

It  is  true,  as  suggested,  that  the  duties  of  Mary  Sprague  as 
administratrix  might  clash  with  her  duties  as  guardian  ;  but 
this  was  not  a  necessary  consequence.  The  same  person  is 
often  appointed  executor  of  a  will  and  guardian  of  the  testator's 
children.  It  is  seldom  that  any  practical  difficulty  arises  from 
the  joinder  of  the  two  capacities.  We  do  not  perceive  that 
their  joinder  in  the  present  case  had,  or  was  likely  to  have,  any 
deleterious  effect  upon  the  interests  of  the  infants  concerned. 
At  all  events,  it  did  not  avoid  or  vitiate  the  appointment. 

The  guardian  having  been  duly  appointed,  and  no  deteriora- 
tion of  Mie  estate  being  shown  prior  to  the  conveyance  to  the 
corporations,  the  next  inquiry  relates  to  the  authority  for  mak- 
ing such  conveyance,  given  by  the  joint  resolution  of  1863.  As 
already  intimated,  it  cannot  be  doubted  that  the  legislative 
power  extends  to  the  regulation  of  the  investments  and  the 
management  of  minors'  estates  by  their  guardians.  The  legis- 
lature certainly  might,  if  it  saw  fit,  pass  a  general  law  author- 
izing a  guardian  to  invest  the  property  of  his  ward  in  the 
capital  stock  of  a  corporation  engaged  in  manufacturing,  trad- 
ing, or  financial  operations,  or  in  a  particular  class  of  opera- 
tions, as  banking,  insurance,  or  any  other  that  might  be 
specified.  Usually,  such  authority,  if  given,  would  be  required 
to  be  exercised  under  the  allowance  and  supervision  of  a  court ; 
but  that  would  be  a  matter  of  legislative  discretion.  That 
such  an  authority  could  be  conferred  by  law  there  can  be  no 
doubt.  Analogous  powers  have  been  conferred  from  time  im- 
memorial. 

But  it  is  objected  that  the  resolution  of  March  9,  1863,  under 
which  the1  guardian  in  this  case  derived  her  authority  to  make 
the  investment  under  consideration,  was  not  a  legi&lative,  but 
a  judicial  act,  and  beyond  the  legislative  power. 

The  only  provision  in  the  Constitution  of  Rhode  Island  which 
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bears  upon  this  question  is  the  usual  one  which  distributes  the 
powers  of  government  into  three  departments,  legislative,  ex- 
ecutive, and  judicial,  and  assigns  to  each  the  powers  appro- 
priate to  it.  Thus,  "  The  legislative  power  shall  be  vested  in 
two  Houses,"  &c.  "  The  judicial  power  shall  be  vested  in  one 
Supreme  Court,  and  in  such  inferior  courts  as  the  General 
Assembly  may,  from  time  to  time,  ordain  and  establish." 

The  question  of  the  power  of  a  legislature,  when  not  re- 
strained by  a  specific  constitutional  provision,  to  pass  special 
laws,  has  been  much  mooted  in  the  courts  of  this  country;  and 
it  would  subserve  no  useful  purpose  to  go  over  the  whole 
ground  of  controversy  on  this  occasion.  Suffice  it  to  say,  that 
laws  of  this  character,  for  the  purpose  of  healing  defects, 
giving  relief,  aid,  and  authority  in  cases  beyond  the  force  of 
existing  law,  have  been  frequently  passed  in  almost  every  State 
in  the  Union,  and  have  received  the  sanction  not  only  of  this 
court,  but  of  other  courts  of  high  authority.  The  exercise  of 
this  power  has  been  most  conspicuous  in  that  class  of  cases  in 
which  the  legislature  has  been  called  upon  to  act  as  parent 
patrice  on  behalf  of  lunatics,  minors,  and  other  incapacitated 
persons.  Laws  authorizing  the  sale  of  the  estates  of  such  per- 
sons have  frequently  been  passed,  and  have  been  upheld  as 
fairly  within  the  legislative  power.  The  passage  of  such  laws 
is  not  the  exercise  of  judicial  power,  although  by  general  laws 
the  discretion  to  pass  upon  such  cases  might  be  confided  to  the 
courts.  But  when  it  is  not  confided  to  the  courts,  the  power 
exercised  is  of  a  legislative  character,  the  legislature  making  a 
law  for  the  particular  case.  In  some  modern  constitutions  the 
exercise  of  this  power  has  been  prohibited  to  the  legislative 
department.  But  where  not  so  prohibited,  and  where  it  has 
never  been  authoritatively  condemned  in  the  jurisprudence  of 
the  State,  we  cannot  deny  to  the  legislature  the  right  to  exer- 
cise it  in  those  cases  in  which  it  has  been  accustomed  to  be 
exercised,  amongst  which  we  think  the  present  case  may  be 
fairly  reckoned.  Such  laws  are  not  judgments  upon  any  per- 
son's rights,  but  they  confer  powers  upon  the  exercise  of  which 
judgment  may  afterwards  be  given. 

The  only  cases  in  Rhode  Island  decided  since  the  adoption 
of  the  Constitution  of  1843,  which  have  been  cited  as  having  a 
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bearing  on  the  subject,  are  Taylor  v.  Place,  4  R.  I.  824,  and 
Thurston  v.  Thurston,  6  id.  296.  The  general  conclusion  to 
be  derived  from  these  cases  is  favorable  to  the  view  we  have 
taken. 

In  the  first  of  these  cases,  the  legislature  having  passed  a 
vote  for  opening  a  judgment,  allowing  new  affidavits  to  be  filed 
on  the  ground  of  accident  and  mistake,  setting  aside  a  verdict 
and  granting  a  new  trial,  the  court  very  properly  held  this  to 
be  an  exercise  of  judicial  power,  and  declared  the  vote  to  be 
void.  But  they  distinguished  the  case  from  those  laws  passed 
to  confer  special  powers  upon  executors,  &c. ;  as  in  Watkins 
v.  JSblman  (16  Pet.  25),  where  an  act  authorizing  an  adminis- 
tratrix residing  in  another  State  to  sell  land  in  Alabama  for 
the  purpose  of  paying  debts  was  held  by  this  court  to  be  within 
the  legislative  power  and  valid.  In  the  other  case  cited 
{Thurston  v.  Thurston),  the  court  held  that  it  was  beyond  the 
power  of  the  Court  of  Chancery  in  that  particular  case  to 
decree  a  sale  of  infants'  lands  ;  that  the  power,  if  possessed  by 
any  court,  was  vested  by  statute  in  the  Probate  Court;  but 
added:  "If  a  case  should  arise  within  the  spirit,  though  not 
within  the  letter,  of  such  or  a  similar  statute,  a  special  author- 
ity to  a  trustee  to  convert  the  real  estate  of  his  infant,  lunatic, 
or  otherwise  incapable  cestui,  would  seem  to  partake,  as  inti- 
mated by  this  court  in  Taylor  v.  Place,  more  of  a  legislative 
than  of  a  judicial  character,  and  would  be,  having  been  long 
exercised  and  not  prohibited  by  the  Constitution,  within  the 
constitutional  competence  of  the  General  Assembly.  Watkins 
v,  Holman,  16  Pet.  25 ;  Davis  v.  Johonnot,  7  Met.  888 ;  Snow- 
hill  v.  Snowhill,  2  Green,  Ch.  20 ;  Norris  v.  Clymer,  2  Barr, 
277 ;  Spotswood  v.  Pendleton,  4  Call,  514 ;  Dorsey  v.  Gilbert, 
11  Gill  &  Johns.  87."  This  is  certainly  a  very  clear  intima- 
tion of  the  constitutionality  of  the  class  of  laws  to  which  that 
now  under  consideration  belongs. 

But  another  objection  made  to  the  validity  of  the  joint  reso- 
lution is  that  it  was  not  in  proper  form,  in  not  being  preceded 
by  the  proper  enacting  clause.  The  Constitution  declares  that 
the  style  of  the  laws  shall  be :  "  It  is  enacted  by  the  General 
Assembly  as  follows."  If  this  requirement  is  anything  more 
than  directory,  it  cannot  be  decreed  to  apply  to  that  species  of 
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enactments  which  are  usually  denominated'  joint  resolutions, 
and  which  are  often  used  to  express  the  legislative  will  in  cases 
not  requiring  a  general  law.  The  practice  of  the  Congress  of 
the  United  States,  and  of  almost  every  legislative  body  in  the 
country,  may  be  adduced  to  show  that  a  resolution  of  the  na- 
ture now  under  consideration  could  not  have  been  within  the 
intent  of  the  provision  referred  to. 

It  is  unnecessary  to  e*'ter  upon  a  particular  review  of  the 
proceedings  taken  by  the  parties  to  effect  a  transfer  of  the  part- 
nership estate  to  the  corporations  chartered  for  that  purpose. 
We  have  given  them  our  careful  attention,  and  are  satisfied 
that  they  were  substantially  regulai.  We  have  no  doubt  of 
the  guardian's  power  to  submit  to  referees  the  ascertainment 
of  the  value  of  the  minors'  interest  in  the  property ;  nor  of  the 
binding  effect  of  the  award  made  by  the  referees.  Our  con- 
clusion is  that  the  guardian,  Mrs.  Mary  Sprague,  had  full 
power  and  authority  to  invest  the  said  interest  in  the  capital 
stocks  of  the  corporations  referred  to ;  and  that  having  done  so, 
she  was  no  further  answerable  therefor,  but  only  answerable 
for  the  shares  of  capital  stock  and  the  dividends  realized  there- 
on, respecting  which  we  do  not  understand  that  any  complaint 
is  made. 

But  aside  from  the  legality  and  binding  effect  of  the  proceed- 
ings for  investing  the  minors'  interest,  as  here  stated,  the 
acquiescence  of  the  complainants,  after  they  came  of  age, 
effectually  precludes  them  from  obtaining  the  relief  sought  by 
their  respective  bills.  The  bills  were  not  filed  until  June  and 
July,  1875,  in  the  one  case  nearly  nine  years,  and  in  the  other 
more  than  seven  years  after  the  minors  became  sui  juris,  and 
could  have  known,  if  they  did  not  know,  the  exact  position  and 
history  of  their  property.  Notwithstanding  all  the  assevera- 
tions to  the  contrary,  the  evidence  fails  to  show  that  they  were 
not  allowed  every  opportunity  of  which  they  chose  to  avail 
themselves  of  obtaining  this  knowledge.  And  the  fact  is  clearly 
demonstrated  that  they  did  have  sufficient  knowledge  to  leave 
them  without  any  excuse  for  lying  by  and  giving  no  sign  of 
dissatisfaction.  For  several  years  they  received  regular  annual 
accounts.  These  accounts  showed  the  character  of  the  prop 
erty,  and  in  what  it  consisted.     It  further  appears  that  in  1870 
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each  of  the  complainants  received  from  the  book-keeper  in 
Rhode  Island  a  list  of  all  the  stocks  and  securities*  in  which 
they  were  respectively  interested.  It  also  appears  that  they 
accepted  the  stock  of  the  Quidnick  Company,  and  they  make 
no  complaint  of  that  part  of  the  settlement. 

Without  further  discussion,  it  suffices  to  say,  that  the  com- 
plainants came  into  the  court  too  late  to  obtain  relief,  even  if 
when  they  came  of  age  they  could  have  justly  complained  of 
the  conversion  of  their  property  into  the  stock  of  the  corpora- 
tions. In  such  cases,  it  is  not  merely  a  question  as  to  what 
information  respecting  their  rights  parties  do  actually  obtain  ; 
bnt  as  to  what  information  they  might  have  obtained  had  they 
used  the  means  and  opportunities  directly  at  their  command. 
Others,  acting  in  good  faith,  also  have  rights ;  the  world  must 
move;  and  it  is  the  interest  of  the  community  that  contro- 
versies should  have  an  end. 

Decrees  affirmed. 


Williams  v.  Louisiana. 

In  a  suit  brought,  in  one  of  her  courts,  by  the  State  of  Louisiana,  seeking  to 
restrain  payment  on  the  bonds  issued  to  the  New  Orleans,  Mobile,  and  Chat- 
tanooga Railroad  Company,  under  an  act  of  the  legislature  approved  April 
20, 1871,  and  praying  for  relief,  upon  the  ground  that  the  act  was  in  viola- 
tion of  the  constitutional  amendment  of  1870,  which  declares  "  that,  prior  to 
the  first  day  of  January,  1890,  the  debt  of  the  State  shall  not  be  so  increased 
as  to  exceed  twenty-five  millions  of  dollars,"  which  limit,  it  was  claimed,  had 
been  attained  before  the  passage  of  the  act,  a  holder  of  some  of  the  bonds, 
who  was  permitted  to  intervene,  set  up  that  they  were  issued  in  discharge  and 
release  of  valid  and  then  subsisting  obligations  of  the  State,  which,  prior  to 
the  adoption  of  the  amendment,  had  been  created  under  her  legislation. 
Held,  that  this  court  has  jurisdiction  to  determine  whether  the  amendment, 
aa  construed  by  the  court  below  and  applied  to  the  facts  of  the  case,  impairs 
the  obligation  of  a  contract.  Held,  further,  that  the  act  is  in  conflict  with 
that  amendment,  inasmuch  as  it  authorized  the  creation  of  a  new  debt  on  a 
new  consideration,  in  excess  of  the  prescribed  amount,  and  that  the  bonds  are 
void. 

ERROR  to  the  Supreme  Court  of  the  State  of  Louisiana. 
The  facts  are  stated  in  the  opinion  of  the  court. 
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Mr.  Simon  Sterne  and  Mr.  George  W.  Biddle^  with  whom 
were  Mr.  -A.  Sydney  Biddle  and  Mr.  James  Loumdes,  for  the 
plaintiff  in  error. 

Mr.  Gfowtave  A.  Breaux  and  Mr.  James  IAngan  for  the  de- 
fendant in  error. 

Mb.  Jttsticb  Miller  delivered  the  opinion  of  the  court 

A  suit  was  brought  by  the  Attorney-General  of  Louisiana  in 
the  name  of  the  State,  in  the  Superior  Court  of  the  District  for 
the  Parish  of  New  Orleans  against  Charles  Clinton,  State  audi- 
tor, and  Antoine  Dubuclet,  State  treasurer.  The  petition  enu- 
merated a  great  number  of  claims  against  the  State  which  it 
declared  to  be  illegal  and  void,  and  which  it  was  feared  the 
auditor  would  allow,  and  the  treasurer  pay,  against  which 
action  the  petition  prayed  for  an  injunction.  Among  these 
claims,  the  only  one  which  demands  our  attention  was  one  for 
$2,500,000  of  State  bonds  issued  under  the  act  of  the  legisla- 
ture of  April  20,  1871,  entitled  "  An  Act  to  relieve  the  State 
from  its  obligation  to  guarantee  the  second-mortgage  bonds  of 
the  New  Orleans,  Mobile,  and  Chattanooga  Railroad  Company." 
While  there  were  several  grounds  of  objection  stated  in  the 
petition,  the  only  one  which  concerns  us  is  the  allegation  that 
the  issue  of  these  bonds  was  an  attempt  to  create  a  debt  of 
$2,500,000,  when  the  limit  to  the  State  debt  of  $25,000,000,  as 
fixed  by  the  amendment  to  the  State  Constitution  of  1870,  had 
already  been  exceeded.  In  this  suit  the  New  Orleans,  Mobile, 
and  Texas  Railroad  Company,  successors  to  the  New  Orleans, 
Mobile,  and  Chattanooga  Railroad  Company  intervened,  and 
the  temporary  injunction  was  dissolved. 

On  appeal  to  the  Supreme  Court  the  order  dissolving  the 
injunction  was  reversed,  and  when  the  case  came  back  to  the 
court  of  original  jurisdiction  for  further  proceedings,  Williams 
and  Guion  were  permitted  to  intervene  for  their  interest  as 
holders  of  three  of  the  bonds  of  $1,000  each,  the  payment  of 
which  was  sought  to  be  enjoined  in  the  suit. 

The  Superior  Court  decreed  the  bonds  to  be  void,  and  per- 
petually enjoined  the  treasurer  from  paying  them  on  their  in- 
terest coupons,  and  on  appeal  to  the  Supreme  Court  that  decree 
was  affirmed.     It  is  this  final  judgment  of  the  Supreme  Court 
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of  the  State  that  the  present  writ  of  error  sued  out  by  Williams 
and  Guion  seeks  to  review. 

The  reason  why  the  State  court  held  these  bonds  void  is 
that  by  an  amendment  of  the  Constitution  of  the  State,  adopted 
in  1870,  no  debt  should  be  thereafter  created  which,  added  to 
the  debt  of  the  State  then  existing,  would  swell  the  total 
amount  above  $25,000,000 ;  and  that  amount  had  been  reached 
before  the  issue  of  the  bonds  in  question  and  before  the  act 
of  the  legislature  under  which  they  were  issued  had  been 
passed. 

Counsel  for  defendants  in  error  insist  that  the  writ  of  error 
should  be  dismissed  for  want  of  jurisdiction. 

They  say  that  the  suit  is  one  in  the  courts  of  their  own  State, 
to  which  the  State  itself  is  a  party  plaintiff,  against  its  own 
officers,  and  the  decision  rested  entirely  on  the  construction  of 
the  Constitution  and  laws  of  the  State,  and  that  no  question  of 
Federal  law  is  involved  in  it.  If  this  be  strictly  true,  their 
contention  should  be  sustained. 

In  ariswer  to  this,  it  is  said  that  the  bonds  held  by  the  inter- 
veners were  founded  on  an  obligation  which  existed  prior  to 
the  constitutional  amendment,  and  did  not,  therefore,  add  to 
the  debt  which  existed  when  that  amendment  was  adopted. 
This  is  denied  by  the  counsel  for  the  State,  and  upon  the  solu- 
tion of  this  question  the  whole  case  depends,  both  as  to  its 
merits  and  as  to  the  jurisdiction  of  this  court.  For  it  is  insisted 
by  plaintiff*  in  error  that  if  their  contract  existed  in  effect 
before  the  amendment,  the  amendment  as  construed  by  the 
State  court  impairs  the  obligation  of  that  contract,  and  this 
court  can  review  that  question ;  while  if  the  bonds  constitute  a 
new  and  independent  contract,  the  constitutional  provision  was 
properly  applied  to  them  and  the  judgment  is  right.  As  this 
is  the  question  we  are  to  decide,  and  as  it  was  raised  and  in- 
sisted on  by  the  plaintiffs  in  error  in  the  court  below,  we  think 
this  court  has  jurisdiction. 

The  bonds  in  question  were,  as  we  have  already  said,  issued 
under  an  act  of  the  Louisiana  legislature,  approved  April  20, 
1871,  which  was  after  the  constitutional  amendment  had  be- 
come operative.  That  amendment,  which  went  into  effect  in 
December,  1870,  declares  "  that  prior  to  the  first  day  of  Janu 
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ary,  1890,  the  State  debt  shall  not  be  so  increased  as  to  exceed 
twenty-five  millions  of  dollars." 

That  the  State  debt  already  exceeded  that  sum  when  the 
bonds  were  issued,  and,  indeed,  when  the  act  was  passed  under 
which  they  were  so  issued,  is  not  denied.  But,  as  already 
stated,  the  effect  attributed  to  these  facts  is  denied,  on  tbe 
ground  that  they  were  issued  in  lieu  of  and  in  extinguishment 
of  an  obligation  of  the  State  existing  when  the  constitutional 
amendment  was  adopted. 

To  determine  the  soundness  of  this  proposition,  it  is  necessary 
to  examine  the  statute  which  authorized  their  issue,  and  the 
nature  of  the  supposed  obligation  on  which  the  later  transac- 
tion is  said  to  be  founded.  The  statute  reads  as  follows,  and  is 
here  given  in  full :  — 

"  An  Act  to  relieve  the  State  from  its  obligation  to  guarantee  the 
second-mortgage  bonds  of  the  New  Orleans,  Mobile,  and  Chatta- 
nooga Railroad  Company,  under  an  act  of  the  General  Assembly 
approved  February  21,  1870,  by  subscription  on  the  par^  of  the 
State  to  the  capital  stock  of  said  coiporation,  and  to  regulate  the 
conditions  of  such  subscription,  and  to  secure  the  construction 
of  the  road  of  said  corporation  from  Vermilionville  to  Shreve- 
port. 

a  Sect.  1.  (a.)  Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives in  General  Assembly  convened,  that  the  governor  of 
this  State  bo  and  is  hereby  authorized  to  subscribe  for  twenty-five 
thousand  shares  of  $100  each  of  the  capital  stock  of  said  corpora- 
tion on  behalf  of  this  State,  and  to  receive  the  certificates  of  stock 
therefor  as  payment  shall  be  made  for  the  same,  which  certificates 
shall  be  deposited  by  him  in  the  office  of  the  treasurer  of  this  State, 
and  shall  not  be  assignable  or  transferable  except  by  authority  of 
the  General  Assembly. 

u  (fi.)  And  be  it  further  enacted,  &C,  that  whereas  the  subscrip- 
tion for  stock  and  the  issue  of  bonds  therefor  herein  provided  are 
intended  to  extinguish  the  obligation  of  the  State  to  indorse  or 
guarantee  the  second-mortgage  bonds  of  said  corporation,  under 
the  act  of  the  General  Assembly  relative  to  said  corporation,  ap- 
proved February  21,  1870,  and  as  a  discharge  of  either  party  from 
all  obligations  for  the  issue,  indorsement,  guarantee,  and  security 
of  said  mortgage  bonds,  as  provided  in  the  fourth  section  of  said 
act ;  the  said  corporation  shall  be  required,  at  or  before  the  com- 
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plete  issue  of  said  bonds,  to  file  with  the  secretary  of  state  a  full 
release  and  acquittance  of  the  obligations  of  the  State  so  created  to 
guarautee  said  mortgage  bonds,  and  for  which  the  provisions  of  this 
act  are  designed  as  a  substitute  and  discharge ;  and  the  said  cor- 
poration shall,  by  its  express  agreement  made  and  entered  into  by 
the  vote  of  its  board  of  directors,  and  attested  by  its  seal  and  the 
signature  of  its  secretary,  obligate  itself  to  commence  that  part  of 
its  railroad  from  Vermilion ville  to  Shreveport  within  six  months, 
and  to  complete  the  same  within  the  time  limited  therefor  in  said 
act  of  the  General  Assembly :  Provided,  that  the  said  corporation 
may  purchase  from  this  State  the  said  shares  of  stock  at  their  par 
value,  at  any  time  prior  to  the  maturity  of  the  bonds  issued  there- 
for, and  may  pay  for  the  same  in  lawful  money  or  in  any  of  the 
bonds  of  this  State  at  their  par  value. 

u  Sect.  2.  Be  it  further  enacted,  <fcc.,  that  for  the  payment  of 
said  subscription  bonds  of  this  State  shall  be  issued,  signed  by  the 
governor  and  secretary  of  state,  and  sealed  with  the  seal  of  the 
State,  payable  not  less  than  thirty-five,  nor  more  than  forty  years 
from  their  date,  with  interest  at  the  rate  of  eight  per  cent  per 
annum,  payable  semi-annually  in  the  city  of  New  York,  on  the  first 
days  of  January  and  July  of  each  year,  for  which  interest  coupons 
bearing  a  fac-simile  of  the  signature  of  the  treasurer  of  the  State 
shall  be  attached  to  the  bonds,  and  annually  from  and  after  the 
issuing  of  the  said  bonds  or  any  part  thereof,  there  shall  be  imposed 
for  each  fiscal  vear  a  State  tax  of  one  mill  on  each  dollar  of  the 
valuation,  for  each  year,  of  the  real  and  personal  property  in  the 
State,  subject  to  taxation,  which  tax  shall  be  assessed,  levied,  and 
collected  in  current  moneys  by  the  annual  assessment  and  collection 
of  taxes  for  each  year,  in  the  manner  prescribed  by  law  for  the  col- 
lection of  other  taxes,  and  the  moneys  derived  therefrom  shall  im- 
mediately on  collection  be  paid  into  the  treasury  of  this  State  as  a 
distinct  fund,  and  kept  as  a  separate  account ;  and  such  moneys  and 
all  moneys  received  from  said  company  for  dividends  on  said  stock 
shall  be  applied  in  each  and  every  year,  first  to  the  payment  of  the 
interest  as  it  shall  accrue  on  the  said  bonds,  and  the  balance,  in  each 
year,  shall  be  applied  to  the  purchase  of  said  bonds ;  such  tax  shall 
continue  to  be  so  assessed,  levied,  and  collected  in  each  and  every 
year  until  all  the  interest  and  principal  of  said  bonds,  which  shall 
from  time  to  time  remain  outstanding,  shall  be  fully  paid ;  and  all 
bonds  and  coupons  so  purchased  and  paid,  shall  be  immediately 
cancelled  by  the  said  treasurer. 

"Sect.  3.  Be  it  further  enacted,  <fcc,  that  from  and  after  the  sub* 
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scription  aforesaid  and  the  issue  of  the  certificates  of  stock,  and 
during  the  time  the  State  shall  own  the  same,  the  State  shall  be  rep- 
resented at  the  corporate  meetings  of  the  stockholders ;  and  in  the 
board  of  directors  to  be  chosen  by  the  other  stockholders  under 
the  charter  of  their  incorporation  by  the  governor  of  the  State  for 
the  time  being,  or  by  his  proxy  or  by  another  director  to  be  desig- 
nated by  the  governor,  whose  duty  it  shall  be  to  attend  all  tbe 
meetings,  and  perform  all  the  duties  incident  to  the  office  of  direc- 
tors, but  that  the  directors  thus  appointed  shall  not  vote  in  the 
elections  of  the  board  of  directors  provided  for  in  the  act  of  incor- 
poration." 

The  act  of  February,  1870,  here  referred  to  is  an  act  of  many 
sections  and  subsections  for  the  benefit  of  the  New  Orleans, 
Mobile,  and  Chattanooga  Railroad  Company,  giving  it  increased 
privileges  in  the  city  of  New  Orleans,  authorizing  extensions 
of  its  projected  road,  and  the  unlimited  issue  of  its  own  bonds. 

The  fourth  section,  in  addition  to  this  grant  of  the  unlimited 
right  to  issue  its  own  bonds  authorizes  the  company  to  con- 
struct and  maintain  a  road  from  any  point  on  the  main  line  of 
its  road  in  the  parish  of  St.  Martin  or  Lafayette  northwardly 
to  Shreveport  via  Alexandria ;  and  also  from  Iberville  on  the 
main  line  to  the  Mississippi  at  any  point  in  the  parish  of  West 
Baton  Rouge,  and  declares  that  all  the  powers,  privileges,  grants, 
guaranties,  and  franchises,  theretofore  granted  to  said  company 
for  the  construction,  maintenance,  and  use  of  its  main  line  of 
railroad  within  the  State  of  Louisiana  westerly  from  the  city  of 
New  Orleans,  shall  be  and  are  thereby  made  applicable  to  the  said 
lines  of  railroad  to  Shreveport  and  to  said  point  in  the  parish 
of  West  Baton  Rouge  :  provided,  however,  that  such  provisions 
of  the  act,  entitled  "  An  Act  to  expedite  the  construction  of 
the  railroad  of  the  New  Orleans,  Mobile,  and  Chattanooga  Rail- 
road Company,  in  the  State  of  Louisiana,"  approved  Feb.  17, 
1869,  as  relates  to  the  guaranty  of  the  second-mortgage  bonds 
of  said  company,  shall  be  applicable  only  to  such  parts  or  por 
tions  of  the  said  lines  of  railroads  to  Shreveport,  and  to  said 
point  in  the  parish  of  West  Baton  Rouge,  as  shall  be  surveyed, 
located,  and  constructed  within  five  years  from  and  after  the 
acceptance  of  this  act  by  said  company;  and  the  said  provisions 
of  said  act  shall  be  applicable  to  such  parts  or  portions  of  said 
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lastrmentioned  lines  of  railroad  as  shall  be  surveyed,  located, 
and  constructed  within  the  time  last  aforesaid. 

The  act  of  1869  authorized  the  company  to  issue  its  bonds 
payable  to  the  State  of  Louisiana,  at  the  rate  of  $12,500  for 
every  mile  of  railroad  actually  constructed  and  accepted  by 
commissioners  to  be  appointed  by  the  governor.  The  payment 
of  these  bonds  was  to  be  secured  by  a  mortgage  on  the  road  sub- 
ject to  a  prior  mortgage  of  the  same  amount,  and  the  bonds  are 
therefore  designated  in  the  statute  as  second- mortgage  bonds. 
It  was  declared,  also,  that  the  failure  to  pay  the  coupons  for 
interest  on  these  bonds,  or  if  any  of  the  sinking  refund  required 
by  the  act  should  be  in  arrears  for  sixty  days,  the  whole  of  the 
principal  of  the  bonds  should  become  due  and  the  mortgage 
should  contain  a  provision  for  the  sale  of  the  road  by  the  trus- 
tee in  that  case. 

These  conditions  being  complied  with,  and  the  construction 
of  forty  miles  of  the  road  being  completed  to  the  satisfaction 
of  the  governor,  he  was  directed  to  indorse  on  the  bonds  of  the 
company,  to  the  amount  of  $12,500  per  mile  for  such  forty 
miles,  the  guaranty  of  the  State  of  Louisiana  of  the  payment 
of  these  bonds,  and  deliver  them  to  the  company.  This  act 
also  required  the  company  to  survey  and  locate  the  whole  of 
the  main  line  within  eight  months  after  acceptance  of  the  act, 
a  section  of  forty  miles  to  be  completed  within  twelve  months 
after  such  survey,  and  the  whole  of  the  line  within  the  State 
to  be  completed  within  three  years  after  such  survey  and  loca- 
tion ;  and  a  failure  to  comply  with  these  requirements  as  to 
any  part  of  said  road  released  the  State  from  the  obligation  to 
guarantee  as  to  that  part  of  the  line.  It  is  argued  that  the  pro- 
viso to  sect.  4  of  the  act  of  1870,  making  the  provisions  of  the 
act  of  1869  applicable  to  the  new  lines,  if  constructed  within 
five  years  instead  of  three,  as  in  that  act,  does  away  with  the 
provisions  for  requiring  specific  acts  as  to  location  and  con- 
struction of  forty  miles,  to  be  performed  within  shorter  periods, 
and  that  the  obligation  of  the  State  to  guarantee  the  bonds  con- 
tinued for  five  years,  though  nothing  had  been  done  in  the 
mean  time. 

We  do  not  think  this  is  a  sound  construction  of  the  proviso, 
bnt  that  the  period  of  five  years  is  there  mentioned  instead  of 
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three  in  the  former  act  for  the  final  completion  of  the  road,  8 
failure  to  comply  with  which  released  the  State  from  its  prom- 
ise of  any  further  guaranty  of  the  bonds. 

This,  however,  is  not  very  material,  as  it  only  adds  to  the 
force  of  the  argument,  that  when  the  State  bought  $2,500,000 
of  the  stock  of  the  company,  and  gave  its  own  bonds  for  that 
sum,  it  was  incurring  a  new  debt,  and  was  not  discharging  an 
old  one  of  equal  amount. 

What  was  the  obligation  of  the  State  in  this  matter  prior  to 
the  act  of  1871,  and  at  the  time  the  constitutional  limitation 
of  its  debt  became  effectual  ?  and  what  obligations  are  assumed 
by  the  issue  of  these  bonds  ? 

The  State,  by  the  former  law,  was  to  become  surety  for  the 
bonds  of  the  company  without  any  other  consideration  than  a 
desire  for  the  construction  of  the  road. 

By  the  new  amendment  she  became  absolute  debtor,  and 
gave  her  own  bonds. 

By  the  former  law  she  had  a  very  stringent  provision  to  se- 
cure her  from  loss  for  the  use  of  her  name  as  indorser  of  the 
bonds  of  the  company. 

By  the  new  amendment  she  agrees  unconditionally  to  pay 
$2,500,000  of  money,  with  no  security  for  its  repayment  and 
no  indemnity  against  loss. 

Under  the  former  act  she  might  never  have  been  called  on 
to  indorse  the  bonds,  as  the  conditions  might  never  have  been 
complied  with,  and  if  so  called  on,  would  perhaps  have  been 
held  secure  against  loss  by  the  provision  for  mortgage  and  sink- 
ing fund  on  a  road  to  be  constructed  before  the  guaranty  was 
indorsed  on  the  bonds.  And  in  fact  it  now  appears  very  im- 
probable that  she  would  ever  have  been  called  on  to  indorse 
any  bonds  not  already  indorsed  when  the  present  bonds  were 
issued. 

Instead  of  a  mere  promise  to  indorse  them,  with  a  fair  se- 
curity against  loss,  with  a  reasonable  ground  of  belief  that 
the  right  to  call  for  this  guaranty  would  never  arise,  the  State, 
by  the  new  statute,  subscribes  for  and  purchases  $2,500,000 
of  the  stock  of  the  company,  gives  her  bonds  for  it,  and  be- 
comes the  debtor  of  the  company  for  that  amount. 

By  the  new  arrangement  the  State  became  transformed  from 
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a  possible  creditor  of  the  company,  with  security  for  her  debt, 
into  a  debtor  of  the  company  with  nothing  to  show  for  it  but 
some  worthless  stock. 

It  seems  impossible  to  hold  that  this  is  in  any  just  sense  a 
redemption  of  a  former  obligation.  It  is  equally  impossible  to 
hold  that  the  issue  of  these  bonds,  if  valid,  did  not  for  the  first 
time  create  a  debt  in  regard  to  this  transaction.  There  was  no 
debt  before  this.  There  was  no  fixed  obligation ;  no  certain 
liability ;  no  strong  reason  to  believe  that  her  promise  would 
ripen  into  any  absolute  debt  on  her  part. 

The  new  arrangement  was  the  creation  of  an  unconditional 
debt  of  $2,500,000. 

We  are  unable  to  discern  the  force  of  the  reasoning  by  which 
validity  is  supposed  to  be  imparted  to  these  bonds  by  the  act 
of  the  legislature. 

The  constitutional  provision  against  an  increase  of  the  State 
debt  was  mainly  if  not  solely  intended  to  operate  as  a  limita- 
tion on  the  power  of  the  legislature.  We  do  not  know  of  any. 
increase  of  the  debt  which  could  be  lawfully  made  without  its 
authority,  unless  it  was  by  the  non-payment  of  interest  on  what 
already  existed.  Certainly  no  new  debt  beyond  the  $25,000,000 
could  be  made  and  be  valid  without  such  authority.  It  is,  there- 
fore, vain  to  say  the  legislature  did  it.  It  is  equally  vain  to 
say  that  the  legislature  professed  to  be  satisfying  an  old  obli- 
gation, while  on  the  face  of  the  transaction  it  is  quite  apparent 
that  it  was  a  new  debt,  based  on  a  new  consideration,  with  only 
an  incidental  reference  to  an  old  contract  liability  to  make  it 
colorable. 

We  concur,  therefore,  with  the  Supreme  Court  of  the*  State, 

in  holding  that  these  bonds  constituted  a  new  debt  issued  on  a 

new  consideration  under  a  new  act  of  the  legislature,  which 

was  itself  void  because  in  conflict  with  the  provision  of  the 

Constitution  of  the  State,  and  the  bonds  are  equally  void  as 

being  in  excess  of  the  amount  of  debt  which  the  State  could 

constitutionally  create. 

Judgment  affirmed. 
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Durkee  v.  Board  of  Liquidation. 

1.  Williams  v.  Louisiana  (supra,  p.  637)  reaffirmed. 

2.  After  the  bonds  in  question  were  issued,  the  General  Assembly  of  Louisiana 

passed  an  act  creating  the  Board  of  Liquidation,  and  authorizing  it  to  con- 
vert and  fund  all  valid  outstanding  claims  against  the  State.  A  subsequent 
act  declared  the  bonds  to  be  void,  and  forbade  the  board  to  fund  them. 
Held,  that  the  act  withdraws  from  the  board  all  authority  to  act  in  the 
premises,  and  that  the  obligation  of  no  contract  is  thereby  impaired,  inas- 
much as  there  was  no  previous  acceptance  by  bondholders  of  the  proposi- 
tion to  fund,  and  no  consideration  had  passed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Simon  Sterne  and  Mr.  George  W.  Biddle,  with  whom 
were  Mr.  A.  Sydney  Biddle  and  Mr.  James  Lowndes,  for  the 
appellant. 

Mr.  Ghistave  A.  Breaux  and  Mr.  James  Lingan  for  the  ap- 
pellee. 

Mb.  Justice  Miller  delivered  the  opinion  of  the  court 

The  bill  was  filed  against  the  Board  of  Liquidation  of  the 
State  of  Louisiana  by  Durkee  and  others,  holders  of  a  large 
number  of  the  bonds  issued  to  the  New  Orleans,  Mobile,  and 
Texas  Railroad  Company,  which  are  part  of  the  $2,500,000, 
mentioned  in  Williams  v.  Louisiana,  supra,  p.  637.  Its  object,  as 
declared  in  the  prayer  for  relief,  is  to  have  these  bonds  declared 
legal  and  valid  obligations,  and  for  such  other  relief  as  the  case 
may  require  and  to  equity  may  seem  just. 

The  case  was  heard  in  the  Circuit  Court  on  the  bill,  answer, 
and  evidence,  and  the  bill  dismissed.  The  complainants  ap- 
pealed. 

In  the  case  of  Williams  v.  Louisiana,  to  which  we  have 
already  referred,  the  Supreme  Court  of  Louisiana  held  all  the 
issue  of  bonds  of  the  class  on  which  the  bill  is  founded  to  be 
void  because  they  were  in  excess  of  the  $25,000,000  of  indebt- 
edness to  which  the  State  was  limited  by  the  constitutional 
amendment  of  1870. 
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Thai  amendment  forbids  the  creation  of  any  debt  beyond 
that  sum  until  the  year  1890.  The  act  under  which  the  bonds 
now  in  question  were  issued  was  passed  in  1871,  and  the  Su- 
preme Court  of  the  State  held  them  to  be  void  because  the  debt 
then  in  existence  already  exceeded  the  $25,000,000  limited  by 
the  Constitution. 

This  decision  of  the  State  court  has  just  been  affirmed  by 
this  court,  and  in  doing  so  we  have  expressed  our  concurrence 
in  the  grounds  on  which  the  State  court  acted. 

Though  neither  of  these  decisions  is  binding  on  the  appel- 
lants as  an  estoppel,  because  they  were  not  parties  to  that  suit, 
the  principle  on  which  it  was  decided  necessarily  governs  this. 
The  same  objection  to  the  validity  of  the  bonds  on  which  the 
decision  in  the  former  case  was  supported  is  taken  in  the  pres- 
ent case  by  the  defendant  and  set  up  in  the  pleading.  The 
cases  have  been  brought  to  this  court  and  argued  together  by 
the  same  counsel  and  on  the  same  ground  as  regards  the  valid- 
ity of  the  bonds.  We  refer  to  that  case  for  the  reasons  which 
satisfy  us  that  the  bonds  are  void. 

There  is  another  reason,  however,  why  the  present  decree 
should  be  affirmed. 

The  Board  of  Liquidation  is  a  mere  agent  of  the  government 
to  enable  it  to  carry  into  effect  a  plan  of  consolidating  all  its 
outstanding  debt  and  converting  it,  with  the  consent  of  its  cred- 
itors, into  a  uniform  bond,  with  the  same  rate  of  interest,  and 
providing  additional  security  for  its  payment.  The  law  under 
which  this  liquidating  process  was  to  take  place  and  which 
created  this  board  of  liquidation,  the  present  defendant,  was 
passed  in  1874,  some  time  after  all  these  bonds  were  issued. 
It  did  not,  therefore,  enter. into  the  contract  on  which  the  bonds 
were  issued.  It  was  an  offer  on  the  part  of  the  State  to  issue 
new  bonds  for  all  her  valid  bonds  outstanding  whenever  the 
holders  chose  to  accept  the  terms  on  which  the  exchange  was 
to  be  made. 

In  1876  the  legislature  of  the  State  passed  an  act  declaring 
the  bonds  now  in  question  void,  and  forbidding  the  board  to 
receive  them  as  valid  in  the  scheme  of  liquidation.  The  legis- 
lature undoubtedly  had  the  right  to  forbid  its  own  agent  to 
receive  these  bonds.     This  law  may  not  have  affected  their 
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validity.  Ifc  certainly  could  not  make  them  void  if  they  were 
valid  before.  But  it  could  prevent  the  board  from  exchanging 
them  for  other  bonds.  There  was  no  contract  with  the  holders 
of  these  bonds  that  this  should  be  done,  even  if  they  were  valid. 
To  make  such  a  contract  there  is  needed  the  acceptance  of  the 
proposition  of  the  State  by  the  holder,  and  a  good  considers 
tion.  Neither  of  these  existed  in  this  case,  when  the  legislature 
simply  withdrew  its  proposition  as  to  these  bonds. 

Decree  affirmed. 


Bonham  v.  Needle3. 

1.  The  rulings  in  Harter  v.  Kernochan  {supra,  p.  662)  reaffirmed. 

2.  Although  the  records  of  a  township,  which  was  authorized  by  the  statutes  of 

Illinois  to  make  a  donation  to  a  railroad  company,  and  issue  bonds  in  pay- 
ment thereof,  contain  no  evidence  of  a  meeting  of  the  township,  whereat 
the  qualified  voters  assented  to  the  issue  of  bonds  in  payment  of  a  dona* 
tion,  for  which  they  have  previously  voted,  the  recital  in  the  bonds,  that 
they  were  issued  in  pursuance  of  those  statutes,  is  conclusive  upon  the 
township  in  a  suit  brought  against  it  by  a  bona  fidt  holder,  to  enforce  the 
payment  of  them. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Illinois. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Thomas  J.  Henderson  for  the  appellants. 
Mr.  George  A.  Sanders  for  the  appellees. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court. 

This  was  a  suit  commenced  in  the  Circuit  Court  for  Wayne 
County,  Illinois,  by  Needles  and  others.  Bonham  and  the 
other  complainants  are  taxpayers  and  real-estate  owners  su- 
ing in  behalf  of  themselves  and  all  other  like  persons  in  Big 
Mound  Township  of  Wayne  County.  The  original  defendants 
were  the  auditor  of  state,  the  treasurer  of  state,  the  clerk  and 
the  treasurer  of  the  county,  the  collector  of  the  township,  the 
First  National  Bank  of  Springfield,  and  the  unknown  holders 
and  owners  of  certain  bonds  (with  their  coupons),  —  five  in 
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number  and  of  $1,000  each,  —  issued,  under  date  of  April  1, 
1870,  in  the  name  of  the  township,  and  payable,  twenty  years 
after  date,  to  the  Illinois  Southeastern  Railway  Company  or 
bearer,  with  interest  at  the  rate  of  ten  per  cent  per  annum. 
The  bonds  purport  to  have  been  issued  "  by  the  township  to 
aid  in  the  construction  of  the  Illinois  Southeastern  Railway,  in 
pursuance  of  the  authority  conferred  by  an  act  of  the  General 
Assembly  of  the  State  of  Illinois,  entitled  *  An  Act  to  incor- 
porate the  Illinois  Southeastern  Railway  Company,'  approved 
Feb.  25,  1867,  and  an  act  amendatory  thereof,  approved  Feb. 
24,  1869,  and  an  election  of  the  legal  voters  of  the  aforesaid 
township,  held  on  the  tenth  day  of  November,  1868,  under  the 
provisions  of  said  act."  Upon  each  bond  was  indorsed,  under 
date  of  April  21,  1870,  a  guaranty  of  payment  by  the  Spring- 
field and  Illinois  Southeastern  Railway  Company,  and  the  cer- 
tificate of  the  State  auditor,  under  date  of  July  19,  1870,  stating 
that  it  was  that  day  registered  in  his  office  pursuant  to  the 
provisions  of  "  An  Act  to  fund  and  provide  for  paying  the 
railroad  debts  of  counties,  townships,  cities,  and  towns,  in  force 
April  16,  1869." 

After  the  township  had  for  nearly  ten  years  regularly,  by  an 
annual  levy  and  collection  of  a  tax  for  that  purpose,  paid  the 
interest  on  the  bonds  as  the  same  became  due,  —  the  order  for 
Bach  being  made  by  the  auditor  of  state,  —  the  present  bill  was 
filed.  It  questioned  the  validity  of  the  bonds,  and  asked  a 
decree  restraining  the  officers,  who  were  made  defendants,  from 
the  assessment  or  collection  of  taxes  to  meet  them.  Kernochan, 
one  of  the  appellees,  a  citizen  of  Massachusetts,  and  the  owner, 
by  purchase  in  good  faith,  for  value,  of  all  the  bonds,  appeared 
in  the  State  court,  and  upon  his  petition  and  bond  the  cause 
was  removed  to  the  Circuit  Court  of  the  United  States,  where 
upon  the  pleadings  and  proofs  the  bill  was  dismissed.  The 
complainants  appealed. 

The  controlling  questions  in  the  case  have  already  been 
determined  in  Harter  v.  Kernochan,  supra,  p.  562.  It  was 
there  ruled  that  the  acts  of  assembly,  recited  in  the  bonds 
whose  validity  is  here  involved,  were  not  repugnant  to  the 
Constitution  of  Illinois,  adopted  in  1848.  We  also  held  that 
the  fifth  section  of  the  act  of  Feb.  24,  1869,  conferred  upon 
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Buch  townships  in  Wayne  and  Clay  Counties  as  had  previously 
voted  donations  to  the  Illinois  Southeastern  Railway  Company 
—  the  qualified  voters  of  such  townships  assenting  thereto  at  a 
regular  or  special  town  meeting  or  election  —  authority  to  issue 
bonds  in  payment  of  such  donations.  The  township  of  Big 
Mound,  on  the  10th  of  November,  1868,  voted  a  donation  of 
$5,000  to  the  railroad  company,  one-third  to  be  levied  and  col- 
lected by  special  tax  and  paid  to  the  railway  company,  in  each 
of  the  years  1869,  1870,  and  1871 ;  in  lieu  of  which,  however, 
the  company  bound  itself  to  take  township  bonds  if  requisite 
authority  to  issue  them  could  be  obtained  by  further  legislation. 
So  far  this  case  in  its  essential  features  resembles  that  The 
chief  difference  between  that  case  and  the  present  one  is,  that 
in  the  former  the  recorded  proceedings  of  the  township  dis- 
tinctly showed  that  the  bonds  were  voted  at  a  special  town 
meeting,  duly  called  and  held  to  consider  the  question  of  their 
issue ;  while  in  this  case,  the  records  of  the  township  contain 
no  evidence  of  a  township  meeting  at  which  the  qualified  voters 
assented  to  the  issue  of  bonds  in  payment  of  the  donation  voted 
on  the  10th  of  November,  1868,  except  a  certificate  of  William 
Book,  claiming  to  be  deputy  clerk  of  Big  Mound  town.  In  that 
certificate  he  states  that  "  at  an  election  held  at  the  Yates  school- 
house,  on  the  twenty-eighth  day  of  August  that  the  majority  of 
the  voters  present  voted  in  favor  of  giving  bonds  to  the  South- 
eastern Railway  Company  for  the  bonus.  This  August  28th, 
1869."  Several  witnesses  testify  that  an  election  was  held.  But 
the  correctness  of  the  decree  and  the  validity  of  the  bonds  in 
the  hands  of  a  bona  fide  purchaser  do  not  depend  upon  proof, 
in  this  suit,  that  such  an  election  was,  in  fact,  duly  called  and 
held,  at  which  the  qualified  voters  assented  to  an  issue  of  bonds 
in  payment  of  the  donation  previously  voted. 

The  statutes  which  we  have  mentioned  conferred,  as  we  have 
shown  in  Harter^v.  Kemochan,  ample  authority  upon  the  town- 
ship to  issue  bonds  in  payment  of  the  donation  voted,  the  quali- 
fied electors  assenting  thereto  at  a  regular  or  special  town 
meeting.  The  bonds  recite  that  they  were  issued  tit  pursu- 
ance of  the  authority  conferred  by  those  statutes.  Such  recitals 
import  a  compliance  with  the  statute,  and  the  township,  ac- 
cording to  the  uniform  decisions  of  this  court,  is  estopped  to 
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assert,  as  against  a  bona  fide  bolder  for  value,  that  such  recitals 
are  untrue.  Buchanan  v.  Litchfield  (102  U.  S.  278),  and  au- 
thorities there  cited. 

There  are  other  questions  in  the  case  which  counsel  have 
pressed  upon  our  consideration.  None  of  them  are,  in  our 
judgment,  vital  to  its  merits,  and  we  do  not  stop  to  comment 
upon  them. 

Decree  affirmed. 


Wardell  v.  Railroad  Company.  4/^^/1. 

1.  The  directors  of  a  corporation  are  subject  to  the  obligations  which  the  law     .*    *** 

imposes  upon  trustees  and  agents.    They  cannot,  therefore,  with  respect  to  r^^f"  7*  * 
the  same  matters,  act  for  themselre*  and  for  it,  nor  occupy  a  position  \xx/3g~^  ^7^-/ 
conflict  with  its  interest*.  jp/-j£*fe 

2.  Hence,  a  court  will  refuse  to  give  effect  to  arrangements  by  directors  of  a  ^ 

railroad  company  to  secure,  at  its  expense,  undue  advantages  to  themselves, 
by  forming,  as  an  auxiliary  to  it,  a  new  company,  with  the  understand- 
ing that  they  or  some  of  them  shall  become  stockholders  in  it,  and  then 
that  valuable  contracts  shall  be  given  to  it  by  the  railroad  company,  in 
the  profits  of  which  they,  as  such  stockholders,  shall  share. 
8.  The  contract  entered  into  July  16, 1868,  by  the  Union  Pacific  Railroad  Com- 
pany, by  direction  of  the  executive  committee  of  the  board  of  directors, 
with  Godfrey  and  Wardell  {infra,  p.  652),  which  the  latter  assigned,  with- 
out consideration,  to  a  new  company,  in  which  a  majority  of  the  stock  was 
taken  by  six  directors  of  the  old  company,  declared  to  be  fraudulent  and 
void. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Nebraska. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  James  0.  Broadhead  and  Mr.  James  M.  Woolworth  for 
the  appellant. 

Mr.  Andrew  J.  Poppleton  for  the  appellee. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

The  road  of  the  Union  Pacific  Railroad  Company  passes  for 
its  entire  length,  from  Omaha  on  the  Missouri  River  to  Ogden 
in  Utah,  a  distance  of  1,036  miles,  through  a  country  almost 
destitute  of  timber  fit  for  fuel.  During  its  construction,  how- 
ever, large  deposits  of  coal,  of  excellent  quality  and  easily 
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worked,  were  discovered  in  land  along  its  line,  from  which 
abundant  supplies  for  the  use  of  the  company  could  be  ob- 
tained. The  complainant  represents  that  their  extent,  quality, 
and  value  were  unknown,  and  that  doubts  were  generally  enter- 
tained as  to  their  adequacy  to  meet  the  necessities  of  the 
company,  until  he  had  made  explorations  in  June,  1868,  and 
reported  to  its  managers  the  information  which  he  had  thus 
acquired ;  and  that  upon  that  information  the  contract  which 
has  given  rise  to  this  suit  was  made,  after  much  negotiation, 
between  the  company  and  himself  and  Cyrus  O.  Godfrey,  with 
whom  he  had  become  associated  in  business.  But  in  this  respect 
he  is  mistaken.  Though  he  may  have  imparted  to  the  mana- 
gers the  information  acquired  by  his  explorations,  the  knowl- 
edge of  the  existence  and  general  character  of  the  deposits  had 
been  communicated  to  them  years  before  by  the  engineers  ap- 
pointed to  survey  the  route  for  the  construction  of  the  road. 
They  had  reported  that  coal  in  inexhaustible  quantities,  of 
suitable  quality  for  the  purposes  of  the  company,  was  found  so 
near  the  line  of  the  road  as  to  render  its  extraction  and  delivery 
easy  and  convenient.  It  is  of  little  moment,  however,  whether 
the  knowledge  of  the  existence,  character,  extent,  and  accessi- 
bility of  the  deposits  was  obtained  from  the  complainant  or 
from  others ;  it  is  sufficient  that  the  directors  of  the  Union 
Pacific  Railroad  Company,  having  the  control  and  management 
of  its  road  and  business,  were  informed  upon  the  subject  at  the 
time  the  contract  mentioned  was  made.  That  contract  was  as 
follows :  — 

"  This  Agreement,  made  this  sixteenth  clay  of  July,.in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  sixty-eight,  between  the 
Union  Pacific  Railroad  Company,  by  its  proper  officers,  of  the  first 
part,  and  Cyrus  O.  Godfrey  and  Thomas  Wardell,  of  the  State  of 
Missouri,  or  assigns,  parties  of  the  second  part :  — 

u  Witnesseth,  that  the  said  party  of  the  first  part  agrees  that  the 
said  parties  of  the  second  part  may  prospect  at  their  own  expense 
for  coal  on  the  whole  line  of  the  Union  Pacific  railway,  and  its 
branches  and  extensions,  and  open  and  operate  any  mines  discov- 
ered, at  their  own  expense ;  that  said  railroad  company  agrees  to 
purchase  of  said  parties  of  the  second  part  all  clean  merchantable 
coal  mined  along  its  road,  needful  for  engines,  depots,  shops,  and 
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other  purposes  of  the  company,  and  to  pay  for  the  same  the  firRt 
two  years  at  the  rate  of  six  dollars  per  ton  ;  for  the  next  three  years 
at  five  dollars  per  ton  ;  for  the  four  years  thereafter  at  four  dollars 
per  ton  ;  and  for  the  six  years  remaining  at  the  rato  of  three  dollars 
per  ton,  delivered  upon  the  cars  at  the  mines  of  the  said  party  of 
the  second  part,  and  which  shall  not  be  less  than  ten  per  cent  added 
to  the  cost  of  the  same  to  the  said  party  of  the  second  part.  This 
contract  to  be  and  remain  in  full  force  and  effect  for  the  full  term  of 
fifteen  years  from  the  date  hereof. 

M  The  said  railroad  company  agrees  to  facilitate  the  operations  of 
the  said  panics  of  the  second  part,  in  prospecting  and  otherwise,  by 
means  of  such  information  as  it  may  possess,  and  by  furnishing  free 
passes  on  its  road  to  the  agents  of  the  parties  of  the  second  part, 
not  exceeding  six  in  number.  Said  railroad  company  further  agrees 
to  put  in  switches  and  the  necessary  side-tracks,  at  such  points  as 
may  be  mutually  agreed  upon,  for  the  accommodation  of  the  busi- 
ness of  the  said  parties  of  the  second  part;  that  the  said  parties  of 
the  second  part  agree  to  make  all  necessary  exertions  to  increase 
the  demand  and  consumption  of  coal  by  outside  parties  along  the 
line  of  said  railroad,  and  to  open  and  operate  mines  at  such  points 
where  coal  may  be  discovered,  as  may  be  desired  by  said  railroad 
company ;  and  to  expend  within  the  first  five  years  from  the  date  of 
this  agreement,  in  the  purchase  and  development  of  mines  and  min- 
ing lands,  and  improvements  for  the  opening,  successful  and  eco- 
nomical working  of  the  same,  not  less  than  the  sum  of  twenty 
thousand  dollars ;  also  to  furnish  for  the  use  of  the  said  railroad 
company  good  merchantable  coal,  and  to  pay  all  expenses  for  im- 
provements for  loading  coal  into  cars.  Any  improvement  desired 
by  said  railroad  company  in  regard  to  the  coal  to  be  used  by  it  shall 
be  at  the  cost  of  said  railroad  company. 

"  In  consideration  of  their  exertions  to  increase  the  demand  for 
coal,  and  the  large  sum  to  be  expended  in  improvements,  it  is 
further  agreed  that  the  parties  of  the  second  part  shall  have  the 
right  to  transport  over  the  said  railroad  and  its  branches  for  the 
next  fifteen  years  from  the  date  of  this  agreement,  coal  for  general 
consumption  at  the  same  freight  that  will  be  charged  to  others; 
but  the  said  parties  of  the  second  part  shall  be  entitled  in  consid- 
eration of  services  to  be  rendered  as  herein  provided,  to  a  drawback 
of  twenty-five  per  cent  on  all  sums  charged  for  the  transportation 
of  coal. 

"  The  said  railroad  company  agrees  to  furnish  the  parties  of  the 
second  part  such  cars  as  they  may  require  in  the  operation  of  their 
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business,  and  to  transport  them  as  promptly  as  possible.    This 
agreement  to  remain  in  force  for  fifteen  years. 

"  The  coal  lands  owned  by  said  party  of  the  first  part  are  hereby 
leased  for  the  full  term  of  fifteen  years  to  the  said  parties  of  the 
second  part  or  their  assigns,  for  the  purpose  of  working  the  same  as 
may  seem  to  them  profitable ;  said  parties  of  the  second  part  to  pay 
for  the  first  nine  years  a  royalty  of  twenty-five  cents  per  ton  for 
each  ton  of  coal  taken  from  their  lands,  excepting  always  coal  taken 
from  entries,  air-courses,  or  passage-ways,  for  which  coal  no  royalty 
shall  be  paid ;  payments  for  the  same  being  due  and  payable 
monthly. 

"  The  royalty  for  the  last  six  years  of  this  lease  shall  be  free,  pro- 
vided the  price  of  coal  to  the  railway  company  is  reduced  to  three 
dollars  per  ton.  If  three  dollars  and  twenty-five  cents  or  more  per 
ton,  then  in  that  case  the  royalty  shall  be  as  during  the  first  nine 
years. 

"  In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals, 
this  the  day  and  year  first  above  mentioned. 

(Signed)  "Oliver  Ames, 

"President  of  the  Union  Pacific  R.R.C0. 

"  C.  O.  Godfrey. 
"Thomas  Wardell." 

This  contract  on  the  part  of  the  railroad  company  was  made 
by  direction  of  the  executive  committee  of  the  board  of  direc- 
tors, of  whom  the  president  was  one,  and  not  by  the  board 
itself.  It  was  never  reported  to  the  board  for  its  consideration 
or  action.  But  notwithstanding  this  defect,  in  August  follow- 
ing the  contractors,  Wardell  and  Godfrey,  entered  upon  its 
execution,  and  began  work  on  several  mines  along  the  line  of 
the  road.  Soon  afterwards  Godfrey  transferred  his  interest  to 
Wardell,  perceiving,  as  the  bill  alleges,  that  sums  beyond  those 
stipulated  would  be  required,  and  being  alarmed  at  the  risks 
which  he  believed  he  had  assumed. 

In  January  following  (1869)  a  corporation  under  the  laws  of 
Nebraska,  called  the  Wyoming  Coal  and  Mining  Company,  was 
formed  to  develop  and  work  the  mines,  having  a  capital  stock 
of  1500,000,  divided  into  shares  of  $100  each,  a  majority  of 
which  was  taken  by  six  of  the  directors  of  the  railroad  com- 
pany, one  of  whom  was  its  president ;  and  to  it  Wardell  as- 
signed his  contract  without  any  consideration. 
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The  corporation  continued  the  execution  of  the  contract, 
Wardell,  acting  as  its  superintendent,  secretary,  and  general 
manager,  and  delivered  coal  as  needed  by  the  railroad  company 
up  to  the  18th  of  March,  1874,  when  the  officers  and  agents  of 
that  company,  by  order  of  its  directors,  took  forcible  possession 
of  the  mines  and  of  the  books,  papers,  tools,  and  other  personal 
property  of  the  coal  company,  which  they  have  held  and  used 
ever  since.  Hence  the  present  suit,  which  Wardell  brings  in 
his  own  name,  alleging  as  a  reason  that  a  majority,  if  not  all, 
of  the  directors  and  stockholders  of  the  coal  company,  except 
himself,  are  also  directors  and  stockholders  of  the  railroad  com- 
pany, and  that,  therefore,  he  can  obtain  no  relief  by  a  suit  in 
the  name  of  the  coal  company.  He  prays  that  an  account  may 
be  taken  of  the  amount  due  for  the  coal  delivered  to  the  rail- 
road company ;  for  drawback  on  freight  from  the  date  of  the 
contract  to  the  forcible  seizure  alleged ;  for  coal  extracted  from 
the  mines  since  their  seizure ;  for  the  property  of  the  coal  com- 
pany taken,  and  for  the  damages  arising  from  the  seizure  and 
the  attempted  abrogation  of  the  contract ;  and  that  the  rights 
and  interests  of  the  several  parties  may  be  ascertained  and  de- 
clared ;  and  for  general  relief. 

To  this  bill  the  railroad  company  filed  an  answer,  Betting  up 
in  substance  three  defences :  — 

1st,  That  the  contract  of  July  16,  1868,  was  a  fraud  upon 
the  company ;  that  it  was  made  on  its  part  by  the  executive 
committee  of  its  board  of  directors,  a  majority  of  whom  were, 
by  previous  agreement,  to  be  equally  interested  with  the  con- 
tractors in  it,  and  for  that  reason  its  terms  were  made  so  favor- 
able to  the  contractors  and  unfavorable  to  the  company  as  to 
enable  the  former  to  make  large  gains  at  the  expense  of  the 
latter,  and  that  the  organization  of  the  Wyoming  Coal  and 
Mining  Company  was  a  mere  device  to  enable  those  directors 
to  participate  in  the  profits ;  and  that,  therefore,  the  contract 
was  of  no  validity  and  binding  obligation  upon  the  company ; 

2d,  That  at  the  time  of  the  seizure  of  the  property  the  rail- 
road company  was  the  owner  of  nine-tenths  of  the  stock  of  the 
coal  company,  and  had  become  apprehensive  that  Wardell,  its 
superintendent  and  manager,  would  not  furnish  the  coal  needed 
to  run  the  trains ;  and, 
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3d,  That  since  then  the  coal  company  and  the  railroad  com- 
pany, through  their  boards  of  directors,  have  had  a  settlement 
of  their  transactions,  by  which  the  contract  of  July  16,  1868, 
has  been  rescinded  and  the  sum  of  $1,000,000  allowed  to  the 
coal  company,  and  that  the  railroad  company  has  set  apart  and 
tendered  to  the  complainant  $100,000  for  his  share  in  the  coal 
company  in  that  settlement. 

The  court  below  held  that  the  contract  of  July  16, 1868,  was 
a  fraud  upon  the  company,  but  that  the  complainant  was,  apart 
from  it,  entitled  to  some  compensation  for  his  time,  skill,  and 
services  while  engaged  in  taking  out  the  coal,  with  the  return 
of  the  money  actually  invested  and  compensation  for  its  use, 
the  amount  to  be  credited  with  what  he  had  actually  received 
out  of  the  business ;  and  that  at  his  election  he  could  have  an 
accounting  upon  that  basis  or  take  the  $100,000  tendered  by 
the  company.  Of  the  alternatives  thus  offered  the  complainant 
elected  to  take  the  $100,000  instead  of  having  the  accounting 
mentioned,  but  appealed  to  this  court  from  the  decree,  contend- 
ing that  the  contract  itself  was  valid  and  that  he  is  entitled  to 
an  accounting  upon  that  hypothesis. 

The  evidence  in  the  case  justifies  the  conclusion  of  the  court 
below  as  to  the  nature  of  the  contract  of  July  16,  1868.  It 
was  evidently  drawn  more  for  the  benefit  of  the  contractors 
than  for  the  interest  of  the  company.  The  extent,  value,  and 
accessibility  of  the  coal  deposits  along  the  line  of  the  road  of 
the  company  were,  as  stated  above,  well  known  at  the  time  to 
its  directors,  having  the  immediate  control  and  management 
of  its  business,  Wardell,  the  principal  contractor,  informed 
those  with  whom  he  chiefly  dealt  in  negotiating  the  contract 
that  coal  could  be  delivered  to  the  company  at  a  cost  of  two 
dollars  per  ton,  yet  the  contract,  which  was  to  remain  in  force 
fifteen  years,  stipulated  that  the  company  should  pay  treble  this 
amount  per  ton  for  the  coal  the  first  two  years,  two  and  a  half 
times  the  amount  for  the  next  three  years,  twice  the  amount 
for  the  following  four  years,  and  one-half  more  for  the  balance 
of  the  time.  And  lest  these  rates  might  prove  too  little,  the 
contract  further  provided  that  the  sum  paid  should  not  be  less 
than  ten  per  cent  added  to  the  cost  of  the  coal  to  the  contrac- 
tors.    These  terms  and  the  leasing  of  all  the  coal  lands  of  the 
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company  for  fifteen  years  to  those  parties  upon  a  royalty  of 
twenty-five  cents  a  ton  for  the  first  nine  years,  and  without  any 
royalty  afterwards  if  the  price  of  the  coal  should  be  reduced  to 
three  dollars,  with  the  stipulation  to  provide  side-tracks  to  the 
mines,  and  also  to  furnish  cars  for  transportation  of  coal  for 
general  consumption,  and  after  charging  them  only  what  was 
charged  to  others,  to  allow  them  a  drawback  of  twenty-five  per 
cent  on  the  sums  paid,  gave  to  them  a  contract  of  the  value 
of  millions  of  dollars.  These  provisions  would  of  themselves 
justly  excite  a  suspicion  that  the  directors  of  the  railroad  com- 
pany, who  authorized  the  contract  on  its  behalf,  had  been 
greatly  deceived  and  imposed  upon,  or  that  they  were  ignorant 
of  the  cost  at  which  the  coal  could  be  taken  from  the  mines 
and  delivered  to  the  company.  But  the  evidence  shows  that 
those  directors  were  neither  deceived  nor  imposed  upon,  nor 
were  they  without  information  as  to  the  probable  cost  of  taking 
out  and  delivering  the  coal.  And  what  is  of  more  importance, 
it  shows,  as  alleged,  their  previous  agreement  with  the  contrao 
tors  for  a  joint  interest  in  the  contract,  and,  in  order  that  they 
might  not  appear  as  co-contractors,  that  a  corporation  should  be 
formed  in  which  they  should  become  stockholders,  and  to  which 
the  contract  should  be  assigned ;  and  that  this  agreement  was 
carried  out  by  the  subsequent  formation  of  the  Wyoming  Mining 
and  Coal  Company  and  their  taking  stock  in  it.  This  matter 
was  so  well  understood  that  when  the  contractors  commenced 
their  work  in  developing  the  mines  and  taking  out  the  coal, 
they  kept  their  accounts  in  the  name  of  the  proposed  company, 
though  no  such  company  was  organized  until  months  afterwards. 
It  hardly  requires  argument  to  show  that  the  scheme  thus 
designed  to  enable  the  directors,  who  authorized  the  contract, 
to  divide  with  the  contractors  large  sums  which  should  have 
been  saved  to  the  company,  was  utterly  indefensible  and  illegal. 
Those  directors,  constituting  the  executive  committee  of  the 
board,  were  clotlied  with  power  to  manage  the  affairs  of  the 
company  for  the  benefit  of  its  stockholders  and  creditors. 
Their  character  as  agents  forbade  the  exercise  of  their  powers 
for  their  own  personal  ends  against  the  interest  of  the  com- 
pany. They  were  thereby  precluded  from  deriving  any  advan- 
tage from  contracts,  made  by  their  authority  as  directors,  except 
vol.  xiii.  '  42 
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through  the  company  for  which  they  acted.  Their  position 
was  one  of  great  trust,  and  to  engage  in  any  matter  for  their 
personal  advantage  inconsistent  with  it  was  to  violate  their  duty 
and  to  commit  a  fraud  upon  the  company. 

It  is  among  the  rudiments  of  the  law  that  the  same  person 
cannot  act  for  himself  and  at  the  same  time,  with  respect  to 
the  same  matter,  as  the  agent  of  another  whose  interests  are 
conflicting.  Thus  a  person  cannot  be  a  purchaser  of  property 
and  at  the  same  time  the  agent  of  the  vendor.  The  two  posi- 
tions impose  different  obligations,  and  their  union  would  at 
once  raise  a  conflict  between  interest  and  duty;  and,  "consti- 
tuted as  humanity  is,  in  the  majority  of  cases  duty  would  be 
overborne  in  the  struggle."  Marsh  v.  Whitmore,  21  Wall.  178, 
183.  The  law,  therefore,  will  always  condemn  the  transactions 
of  a  party  on  his  own  behalf  when,  in  respect  to  the  matter 
concerned,  he  is  the  agent  of  others,  and  will  relieve  against 
them  whenever  their  enforcement  is  seasonably  resisted.  Direc- 
tors of  corporations,  and  all  persons  who  stand  in  a  fiduciary 
relation  to  other  parties,  and  are  clothed  with  power  to  act  for 
them,  are  subject  to  this  rule ;  they  are  not  permitted  to  occupy 
a  position  which  will  conflict  with  the  interest  of  parties  they 
represent  and  are  bound  to  protect.  They  cannot,  as  agents  or 
trustees,  enter  into  or  authorize  contracts  on  behalf  of  those 
for  whom  they  are  appointed  to  act,  and  then  personally  partici- 
pate in  the  benefits.  Hence  all  arrangements  by  directors  of  a 
railroad  company,  to  secure  an  undue  advantage  to  themselves 
at  its  expense,  by  the  formation  of  a  new  company  as  an  auxil- 
iary to  the  original  one,  with  an  understanding  that  they,  oi 
some  of  them,  shall  take  stock  in  it,  and  then  that  valuable 
contracts  shall  be  given  to  it,  in  the  profits  of  which  they,  as 
stockholders  in  the  new  company,  are  to  share,  are  so  many 
unlawful  devices  to  enrich  themselves  to  the  detriment  of  the 
stockholders  and  creditors  of  the  original  company,  and  will  be 
condemned  whenever  properly  brought  before  the  courts  for 
consideration.  Great  Luxembourg  Railway  Co.  v.  Magnay, 
25  Beav.  586;  Benson  v.  Heathorn,  1  Y.  &  Col.  C.  C.  826; 
Flint  <f  Pere  Marquette  Railway  Co.  v.  Dewey \  14  Mich.  477; 
European  <f  North  American  Railway  Co.  v.  Poor,  59  Me.  277; 
Drury  v.  Cross,  7  Wall.  299. 
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The  scheme  disclosed  here  has  no  feature  which  relieves  it 
of  its  fraudulent  character,  and  the  contract  of  July  16, 1868, 
which  was  an  essential  part  of  it,  must  go  down  with  it.  It 
was  a  fraudulent  proceeding  on  the  part  of  the  directors  and 
contractors  who  devised  and  carried  it  into  execution,  not  only 
against  the  company,  but  also  against  the  government,  which 
had  largely  contributed  to  its  aid  by  the  loan  of  bonds  and  by 
the  grant  of  lands.  By  the  very  terms  of  the  charter  of  the 
company  five  per  cent  of  its  net  earnings  were  to  be  paid  to 
the  government.  Those  earnings  were  necessarily  reduced  by 
every  transaction  which  took  from  the  company  its  legitimate 
profits.  It  is  true  that  some  of  the  directors,  who  approved  of 
or  did  not  dissent  from  the  contract,  early  stated  that  they  held 
their  stock  in  the  coal  company  for  the  benefit  of  the  railroad 
company  and  transferred  it,  or  were  ready  to  transfer  it,  to  the 
latter ;  but  the  majority  expressed  such  a  purpose  only  when 
the  character  and  terms  of  the  contract  became  known  and 
they  were  desirous  to  screen  themselves  from  censure  for  their 
conduct. 

The  complainant,  therefore,  can  derive  no  benefit  from  the 
contract  thus  tainted,  or  sustain  any  claim  against  the  railroad 
company  for  its  repudiation.  The  coal  company  may,  perhaps, 
be  entitled  to  reasonable  compensation  for  the  labor  actually 
expended  in  the  development  of  the  mines  and  delivery  of  coal 
to  the  railroad  company,  considered  entirely  apart  from  the 
contract ;  and  also  for  its  property  forcibly  taken  possession  of 
by  the  officers  of  the  railroad  company.  But  an  accounting  for 
compensation  thus  limited  is  not  desired  by  him,  and  as  the 
two  companies  have  since  settled  the  matter  in  dispute  between 
them  by  the  payment  of  $1,000,000  to  the  coal  company,  of 
which  $100,000  has  been  set  apart  for  complainant,  and  he  has 
elected  to  take  that  sum  if  an  accounting  cannot  be  had  upon 
the  assumed  validity  of  the  contract,  the  decree  of  the  court 

below  is 

Affirmed. 
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Peck  t;.  Collins. 

1.  Under  the  patent  laws  in  force  in  1866,  letters-patent  became  absolute]/  Told 

on  the  surrender  of  them. 

2.  The  fifty-third  section  of  the  act  of  July  8, 1870,  c  230  (16  Stat.  205;  Ber. 

Stat.,  sect.  4016),  declares  that  the  surrender  "shall  take  effect  upon  the 
issue  of  the  amended  patent."  SemUe,  that  the  effect  of  an  adverse  deci- 
sion on  the  title  of  the  patentee  to  the  invention  would  be  as  fatal  to  tin 
original  letters  as  to  his  right  to  a  reissue. 

Error  to  the  Court  of  Appeals  of  the  State  of  New  York. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Alexander  D.  Wales  for  the  plaintiff  in  error. 
Mf.  M.  M.  Waters,  contra. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court 
This  writ  of  error  is  brought  to  review  a  judgment  of  the 
Court  of  Appeals  of  the  State  of  New  York  involving  the  con- 
struction and  effect  of  certain  proceedings  under  the  laws  of 
the  United  States  relating  to  letters-patent  for  inventions. 
On  the  25th  of  October,  1865,  one  Byron  Mudge  obtained 
letters-patent  for  an  improved  mode  of  sinking  wells.  In  Jan- 
uary, 1866,  he  assigned  to  Preston  R.  Peck  and  George  W. 
Peck  each  an  undivided  quarter  of  the  patent.  On  the  5th  of 
March,  1866,  Mudge  surrendered  bis  patent,  and  applied  for  a 
reissue,  and  at  the  same  time  asked  that  an  interference  should 
be  declared  between  him  and  one  James  Suggett,  who  had  ob- 
tained two  patents  relating  to  the  same  matter,  one  in  March, 
1864,  and  the  other  in  February,  1866.  An  interference  was 
accordingly  declared,  and  the  application  for  reissue  was,  of 
course,  suspended.  The  interference  also  embraced  the  appli- 
cation of  one  Nelson  W.  Green  for  a  patent,  then  pending. 
This  interference  case  was  pending  before  the  Patent  Office 
and  the  Supreme  Court  of  the  District  of  Columbia,  to  which 
it  was  finally  appealed,  until  January,  1868,  when  a  decision 
was  reached  adverse  to  Mudge's  application  for  a  reissue,  sus- 
taining Suggett's  patent,  and  granting  a  patent  to  Green.  The 
effect  of  these  proceedings  and  of  this  decision  upon  Mudge's 
patent  was  the  matter  passed  upon  by  the  Court  of  Appeals. 
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That  court  held  that  the  patent  had  thereby  become  value- 
less  and  void  for  any  purpose,  except  perhaps  as  it  might  be 
ancillary  to  a  bill  in  equity  under  sect.  4915  of  the  Revised 
Statutes  of  the  United  States. 

The  materiality  of  this  decision  to  that  of  the  case  arose  from 
the  following  facts :  On  the  24th  of  April,  1866,  after  Mudge 
had  surrendered  his  patent  for  a  reissue  and  had  obtained  a  dec- 
laration of  interference,  as  before  stated,  he  and  the  two  Pecks 
entered  into  an  agreement  with  Collins,  the  defendant  in  error, 
to  sell  to  him,  for  the  price  of  $4,000,  one-fourth  of  the  patent, 
and  to  give  him  a  deed  therefor  whenever  he  should  call  for  it. 
Collins  paid  the  Pecks  their  portion  of  the  purchase-money  in 
advance  by  delivering  to  them  two  7-80  United  States  bonds 
for  $1,000  each.  On  the  28th  of  April,  1866,  George  W.  Peck 
entered  into  a  further  agreement  with  Collins  to  convey  to  him, 
for  the  price  of  $1,500,  three  thirty-seconds  more  of  the  patent, 
and  to  give  a  deed  therefor  when  called  upon  for  that  purpose. 
Collins  gave  his  note  for  the  last-named  sum. 

As  these  contracts  were  made  in  ignorance  of  the  effect  of  a 
surrender  of  the  patent  for  a  reissue,  they  were  afterwards  con- 
ditionally revoked  by  returning  the  consideration  money  and 
note  to  Collins,  upon  the  following  stipulations  respectively. 
On  the  11th  of  June,  1866,  Collins  and  George  W.  Peck  exe- 
cuted an  agreement  of  which  the  following  is  a  copy,  namely : 

"  Articles  of  agreement  made  this  11th  day  of  June,  1866,  be- 
tween Truman  D.  Collins,  of  Cortland,  N.  T.,  of  the  first  part,  and 
George  W.  Peck,  of  Cortland,  N.  Y.,  of  the  second  part,  are  as 
follows: — 

"  Whereas  the  said  Peck  did,  by  a  contract  bearing  date  April 
28th,  1866,  bind  himselfj  in  consideration  of  the  sum  of  fifteen  hun- 
dred dollars,  which  sum  was  then  paid  to  said  Peck,  to  deed  to  said 
Collins  an  undivided  three  thirty-second  part  of  a  patent-right  en- 
titled a  new  mode  of  sinking  wells ;  and  whereas  said  contract  was 
given  after  the  letters-patent  had  been  surrendered  up  for  a  reissue, 
and  in  ignorance  of  the  fact  that  under  certain  circumstances  the 
letters  would  not  be  returned  to  the  owners  of  said  patent ;  and 
whereas  the  said  Peck  desires  a  release  from  his  obligations  under 
the  said  contract  in  case  he  shall  not  be  enabled  to  fulfil  such  obli- 
gations : 
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"  Now  this  agreement  witnesseth,  that  the  said  Collins,  in  con- 
sideration of  the  restoration  of  the  said  fifteen  hundred  dollars, 
agrees  to  release  the  said  Peck  from  all  obligations  he  has  incurred 
under  said  contract,  provided  said  Peck  shall  not  be  enabled  at 
any  time  to  fulfil  the  terms  and  conditions  of  said  contract  And 
the  said  Collins  further  agrees  to  pay  all  that  portion  of  the  expenses 
of  the  application  for  a  reissue  which  have  been  incurred,  or  which 
may  be  hereafter  incurred,  which  it  shall  be  incumbent  on  said  Peck 
to  pay  as  an  owner  of  said  patent,  as  6tated  in  said  patent,  vis.  a 
three  thirty-second  part.  The  said  Collins  further  agrees  to  pay  to 
the  said  Peck  the  sum  of  fifteen  hundred  dollars  when  the  said 
Peck  shall  notify  him  of  his  readiness  to  fulfil  the  said  contract  by 
deeding  to  said  Collins  his  interest  in  said  patent  or  any  reissue 
which  may  be  granted  under  said  application. 

«  T.  D.  COLLDTB. 

"G.  W.  Peck." 

On  the  6th  of  July,  1866,  Collins,  on  receiving  from  the  two 
Pecks  the  two  7-30  bonds  which  he  had  delivered  to  them, 
gave  them  the  following  receipt  and  agreement,  namely :  — 

«  Received  July  6th,  1866,  of  Preston  R.  Peck  and  G.  W.  Peck, 
two  thousand  (2,000)  dollars  in  7-30  bonds,  said  bonds  to  be  re- 
turned to  Preston  R.  Peck  and  G.  W.  Peck  as  soon  as  Byron 
Mudge  succeeds  in  getting  a  reissue  of  a  patent  for  putting  down 
wells,  now  in  the  Patent  Office,  or  providing  the  old  patent  is  re- 
turned ;  but  if  said  patent  is  not  reissued  or  returned,  then  T.  D. 
Collins  is  to  keep  the  bonds  and  surrender  his  article  he  has  for  the 

purchase  of  an  interest  in  said  patent. 

tt  T.  D.  Collets.* 

Preston  R.  Peck  assigned  all  his  interest  in  this  agreement 
to  George  W.  Peck. 

After  the  application  of  Mudge  for  the  reissue  of  the  patent 
had  been  refused,  and  a  final  adjudication  had  been  made 
against  his  claim  and  in  favor  of  Suggett  and  Green,  the  attor- 
ney of  G.  W.  Peck,  in  some  way  which  does  not  appear,  got 
possession  of  the  original  patent,  and  Peck  tendered  himself 
ready  to  perform  the  conditions  of  the  last  two  agreements, 
and  demanded  payment  or  return  of  the  sums  mentioned 
therein,  to  wit,  the  $2,000  and  the  $1,500.  This  being  refused 
by  Collins,  the  present  suit  was  brought  to  recover  the  money. 
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The  judge  who  tried  the  cause  nonsuited  the  plaintiff  upon 
the  following  view  of  the  case,  as  stated  in  the  bill  of  ex* 
ceptions,  namely :  "  I  am  inclined  to  think  that  I  ought  to 
nonsuit  the  plaintiff  for  the  reason  that  the  surrender  of 
this  patent  by  the  patentee  operated  as  an  extinguishment 
of  that  patent.  That  certainly  is  within  the  reasoning  of 
Judge  Nelson  in  the  case  in  Black's  Reports,  —  although  that 
case  is  not  precisely  in  point  and  in  accordance  with  the 
apparent  and  real  intent  of  the  parties  when  a  surrender 
is  made,  and  if  such  surrender  does  not  absolutely  and  un- 
qualifiedly extinguish  the  patent,  —  and  it  seems  to  me  that 
there  should  be  some  act  of  the  department  indicating  an 
intention  to  send  that  patent  back  into  the  world  as  a  valid 
patent.  There  should  be  a  definite  act  of  the  department 
indicating  an  intention  that  it  should  remain  in  force,  still 
haying  life  and  vitality." 

The  plaintiff  excepted,  and  the  cause  was  taken  by  appeal 
to  the  Supreme  Court  of  New  York  in  General  Term,  and 
thence  to  the  Court  of  Appeals,  by  both  of  which  courts  the 
judgment  was  affirmed.  The  Court  of  Appeals  construed  the 
two  contracts  to  mean  by  a  return  of  the  old  patent,  a  return 
of  said  patent  clothed  with  the  same  force  and  validity  which 
it  had  before  it  was  surrendered  for  a  reissue ;  and  held  that 
the  effect  and  operation  of  the  refusal  of  a  reissue,  and  the 
decision  against  Mudge  on  the  interference,  was  to  destroy 
such  force  and  validity.  The  first  question  for  us  to  decide  is, 
whether  this  decision  as  to  the  effect  of  the  surrender,  and  the 
refusal  to  reissue  the  patent,  was  or  was  not  erroneous.  If  it 
was  not,  we  are  relieved  from  an  examination  of  any  other 
question  in  the  case.  And  on  this  point  we  have  very  little 
embarrassment.  We  think  that  the  Court  of  Appeals  was 
right  in  deciding  that  by  the  surrender  of  Mudge's  patent 
for  a  reissue,  the  interference  declared  thereon,  the  decision 
against  Mudge,  and  the  subsequent  refusal  of  a  reissue  of  his 
patent,  said  patent  became  destitute  of  validity  and  absolutely 
void. 

It  was  decided  by  this  court  in  the  case  of  Moffitt  v.  Garr 
(1  Black,  273),  that  the  surrender  of  a  patent  under  the  act 
extinguishes  it.     That  was  an  action  to  recover  damages  for 
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an  infringement.  Whilst  the  action  was  pending  the  patent 
was  surrendered,  and  this  fact  was  pleaded  as  a  bar  to  the 
further  prosecution  of  the  suit.  The  averment  of  the  plea  was 
11  that  since  the  commencement,  Ac,  the  said  Moffitt  surren- 
dered to  the  United  States  the  patent  before  that  time  issued 
to  him,  and  for  the  alleged  infringement  of  which  this  suit  is 
brought."  This  plea  was  sustained  on  demurrer,  and  judg- 
ment given  for  the  defendant.  The  judgment  was  affirmed 
by  this  court  after  argument  by  able  counsel.  Mr.  Justice 
Nelson,  in  delivering  the  opinion  of  the  court,  said :  "  The 
point  in  the  case  is,  whether  or  not  the  patentee  may  main- 
tain a  suit  on  the  surrendered  patent  instituted  before  the 
surrender,  if  he  has  not  availed  himself  of  the  whole  of  the 
provision,  and  taken  out  a  reissue  of  his  patent  with  an 
amended  specification.  The  construction  given  to  this  section, 
so  far  as  we  know,  and  the  practice  under  it,  in  case  of  a  sur- 
render and  reissue,  are,  that  the  pending  suits  fall  with  the 
surrender.  A  surrender  of  the  patent  to  the  commissioner, 
within  the  sense  of  the  provision,  means  an  act  which,  in  judg- 
ment of  law,  extinguishes  the  patent.  It  is  a  legal  cancella- 
tion of  it,  and  hence  [it]  can  no  more  be  the  foundation  for 
the  assertion  of  a  right  after  the  surrender,  than  could  an  act 
of  Congress  which  has  been  repealed." 

Since  the  decision  of  this  case  it  has  been  uniformly  held 
that  if  a  reissue  is  granted,  the  patentee  has  no  rights  except 
such  as  grow  out  of  the  reissued  patent.  He  has  none  under 
the  original.  That  is  extinguished.  And,  although  for  the 
purpose  of  fixing  a  date  to  the  title  in  a  question  of  priority, 
and  of  limiting  the  period  for  which  the  patent  is  to  run,  the 
date  of  the  original  patent  is  important ;  no  damages  can  be 
recovered  for  any  acts  of  infringement  committed  prior  to  the 
reissue. 

It  seems  to  us  equally  clear,  that  as  the  law  stood  when  that 
decision  was  made,  and  as  it  continued  to  stand  in  1866,  when 
the  surrender  of  Mudge's  patent  took  place,  a  patent  surren- 
dered for  reissue  was  cancelled  in  law  as  well  when  the  appli- 
cation was  rejected  as  when  it  was  granted.  The  patentee 
was  in  the  same  situation  as  he  would  bave  been  if  his  original 
application  for  a  patent  had  been  rejected.    The  law  declares 
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in  terms,  that  "the  specifications  and  claim  in  every  such 

case  shall  be  subject  to  revision  and  restriction  in  the  same 

manner  as  original  applications  are."    Act  of  March  3,  1837, 

c.  45,  sect.  8,  5  Stat.  193;  July  8, 1870,  c.  230,  sect.  53,  16 

Stat.  205 ;  Rev.   Stat.,  sect.  4916.     The  question  of  his  right 

to  any  patent  at  all  was  opened  anew,  the  same  as  upon  an 

original  application  for  a  patent.     Surrender  of  the  patent  was 

an  abandonment  of  it,  and  the  applicant  for  reissue  took  upon 

himself  the  risk  of  getting  a  reissue  or  of  losing  all.     A  failure 

upon  the  merits,  in  a  contest  with  other  claimants,  only  gave 

additional  force  to  the  legal  effect  of  the  surrender. 

Since  the  surrender  of  the  patent  in  this  case  the  patent  laws 

have  undergone  a  general  revision  by  the  act  of  July  8,  1870, 

c.  230.     In  the  fifty-third  section  of  that  act  (being  the  section 

relating  to  the  surrender  and  reissue  of  patents),  a  new  clause 

was  introduced,  declaring  that  the  surrender  "  shall  take  effect 

upon  the  issue  of  the  amended  patent;"  and  this  clause  is 

retained  in  sect.  4916  of  the  Revised  Statutes.     What  may  be 

the  effect  of  this  provision  in  cases  where  a  reissue  is  refused, 

it  is  not  necessary  now  to  decide.     Possibly  it  may  be  to  en* 

able  the  applicant  to  have  a  return  of  his  original  patent  if  a 

reissue  is  refused  on  some  formal  or  other  ground  which  does 

not  affect  his  original  claim.     But  if  his  title  to  the  invention 

is   disputed  and   adjudged  against  him,   it  would  still  seem 

that   the  effect  of  such  a  decision  should  be  as  fatal  to  his 

original  patent  as  to  his  right  to  a  reissue. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 
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Smelting  Company  v.  Eemp. 

Under  the  circumstances  of  this  case,  the  court  declines  to  accept  the  submission 
of  the  cause  against  the  wishes  of  those  who,  being  collaterally  interested  in 
the  decision  which  may  be  made,  united  in  the  employment  of  counsel  to 
present  their  defence,  and  contributed  to  a  common  fund  for  the  payment 
of  the  expenses  of  the  litigation. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Colorado. 

Motion  to  set  aside  submission. 

Mr.  Robert  H.  Bradford  and  Mr.  Willis  Drummond  in  sup- 
port of  the  motion. 

Mr.  Alexander  T.  Britton  and  Mr.  Walter  H.  Smith,  contra. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

The  showing  made  on  this  motion  satisfies  us  that  this  case, 
and  the  one  which  follows  it  on  the  docket,  were  brought  here 
for  a  determination  of  the  questions  on  which  depends  the  title 
of  the  St.  Louis  Smelting  and  Refining  Company  to  its  addition 
to  Leadville ;  that  the  decision  of  these  suits  will  dispose  of  a 
large  number  of  others  now  pending  in  the  court  below ;  that 
when  the  suits  were  begun  below  all  the  defendants  united  in 
the  employment  of  counsel  to  present  their  defence,  and  con- 
tributed to  a  common  fund  for  the  payment  of  the  expenses  of 
the  litigation  ;  that  since  these  cases  have  been  docketed  here 
the  parties  to  this  have  come  to  an  amicable  understanding  in 
respect  to  the  subject-matter  of  their  particular  litigation,  under 
which  this  submission  has  been  made,  through  new  counsel  em- 
ployed in  behalf  of  the  defendants  in  error  and  without  the 
concurrence  of  those  interested  in  the  other  case  and  the  suits 
still  pending  below.  The  questions  involved  are  important 
Under  these  circumstances  we  think  we  ought  not  to  accept 
the  submission  of  the  cause  against  the  wishes  of  those  collater- 
ally interested  in  the  decision  that  may  be  made. 

The  submission  will,  therefore,  be  set  aside,  and  the  cause 
restored  to  its  place  on  the  docket ;  and  it  is 

So  ordered* 
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SOHAUMBUBG  V.   UNITED   STATES. 

1.  United  States  y.  Eckford  (6  Wall.  484)  reaffirmed. 

%  Where  matters  of  set-off  are  pleaded  by  the  defendant  in  a  suit  brought  by 
the  United  States,  the  refusal  of  the  court  below  to  direct  the  jury  to 
certify  the  amount  which  they  may  find  due  to  him  from  the  plaintiff  will 
not  be  reviewed  here. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania. 

Mr.  George  W.  Biddle  and  Mr.  Charles  TEenry  Jones  for  the 
plaintiff  in  error. 

The  Solicitor-  Genet *aJ,  contra. 

Mb.  Chief  Justice  Watte  delivered  the  opinion  of  the 
court. 

The  judgment  in  this  case  is  affirmed  on  the  authority  of 
United  States  v.  Eckford,  6  Wall.  484.  Claims  for  credit  can 
be  used  in  suits  against  persons  indebted  to  the  United  States 
to  reduce  or  extinguish  the  debt,  but  not  as  the  foundation  of  a 
judgment  against  the  government.  In  the  present  case  the 
court  instructed  the  jury  as  matter  of  law  that  the  plaintiff  in 
error,  from  July  1,  1836,  until  March  24,  1845,  was  in  the 
military  service  of  the  United  States  as  a  first  lieutenant  of 
dragoons  or  cavalry ;  and  that  he  was  entitled  as  such  to  credit 
for  the  pay  and  emoluments  that  accrued  during  that  period, 
and  this  was  admitted  to  exceed  the  debt  sued  on  by  the  United 
States.  The  jury  thereupon  brought  in  a  verdict  for  the  de- 
fendant. Had  the  jury  gone  further  and  struck  the  balance 
that  would  be  due  from  the  United  States,  no  judgment  could 
have  been  rendered  for  it.  Any  verdict,  therefore,  beyond  tJie 
one  actually  given  would  have  been  fruitless.  The  court  itself 
decided  that  the  plaintiff  in  error  was  entitled  to  his  pay  and 
emoluments  from  July  1,  1836,  to  March  24,  1845.  While 
sometimes  the  jury  have  been  permitted  to  certify  to  a  balance 
they  find  to  be  due  from  the  government  in  cases  of  this  kind, 
and  under  some  circumstances  it  may  be  proper  they  should  do 
so,  a  refusal  of  the  court  to  direct  that  it  be  done  cannot  be 

reviewed  here. 

Judgment  affirmed. 
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National  Bank  v.  City  Bank. 

Pursuant  to  orders  received  from  A.,  the  owner  of  the  Corn  Exchange  Elevator 
at  Oswego,  who  was  engaged  in  storing  grain  for  the  public  and  doing  business 
on  his  own  account,  B.  bought  for  him  two  cargoes  of  wheat,  and  drew  sight 
and  time  drafts  for  the  purchase-money.  C,  a  bank  at  Milwaukee,  bought 
the  drafts  and  received  the  bills  of  lading.  The  latter  describe  B.  as  the 
shipper,  and,  by  their  terms,  each  cargo  was  to  be  delivered  at  Oswego  to 
the  account  or  order  of  D.,  cashier  of  C,  care  of  the  City  Bank.  C.  there- 
upon enclosed  the  drafts  and  bills  of  lading  to  the  City  Bank,  saying,  "On 
payment  of  the  drafts  you  will  deliver  the  cargo  to  the  order  of  A.  If  aot 
paid,  please  hold  and  advise  by  telegraph."  The  bank  acknowledged  their 
receipt,  and  presented  the  sight-drafts  to  A.,  who  paid  them,  and  accepted 
the  time-drafts.  Upon  the  arrival  of  the  wheat  at  Oswego,  the  master  of 
each  vessel  reported  to  the  cashier  of  the  City  Bank,  who,  knowing  that  A 
was  the  owner  of  the  Corn  Exchange  Elevator,  indorsed  the  bills  of  lading: 
"  Deliver  to  the  Corn  Exchange  Elevator  for  account  of  D.,  cashier,  Mil- 
waukee, subject  to  the  order  of  the  City  Bank,  Oswego."  After  the  wheat 
had  been  so  delivered,  A.  sold  and  shipped  it.  In  its  account  with  C,  the 
City  Bank  made  a  charge  for  its  trouble  beyond  the  customary  percentage 
for  collecting  and  remitting  the  proceeds  of  the  drafts.  Before  the  time-drafts 
became  due,  A.  failed.  They  were  duly  protested  for  non-payment,  and  have 
not  been  paid.  In  an  action  by  C.  against  the  City  Bank,  —  Hdd,  I.  That 
the  City  Bank,  in  receiving  and  acknowledging  the  drafts  and  bills  of  lading,  i 

with  the  accompanying  instructions,  became  the  agent  of  C.  in  the  busiaesi 
which  it  had  undertaken.  2.  That  whether,  in  discharging  its  duties  as  such 
agent,  it  exercised  reasonable  diligence  and  care,  is  a  question  for  the  jury, 
which  the  court  below  should  not  have  withdrawn  from  them  and  decided. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  H.  M.  Finch  for  the  plaintiff  in  error. 
Mr.  Albertus  Perryy  contra. 

Mb.  Justice  Miller  delivered  the  opinion  of  the  court 
A.  F.  Smith  &  Co.  were  the  owners  of  the  Corn  Exchange 
Elevator  of  Oswego,  N.  Y.,  in  which  they  were  engaged  in  the  j 
general  business  of  elevating  and  storing  grain  for  the  public 
They  were  also  large  dealers  in  grain  on  their  own  account 
In  September,  1869,  Mower,  Church,  &  Bell,  commission  mer- 
chants in  Milwaukee,  received  orders  from  Smith  &  Co.  to 
purchase  for  them  two  cargoes  of  wheat,  and  to  draw  on  them 
for  the  purchase-money  against  each  cargo.     The  cargoes  were 
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bought,  and  sight-drafts  for  part  of  the  purchase-money  and 
time-drafts  for  the  balance  were,  in  each  instance,  drawn  on 
A.  F.  Smith  &  Co. 

The  Milwaukee  National  Bank  purchased  these  drafts,  and 
received  also  the  bills  of  lading  for  the  wheat.  They  describe 
Mower,  Church,  &  Bell  as  the  shippers,  and,  by  their  terms,  the 
cargo,  in  each  case,  is  to  be  delivered  at  Oswego  to  the  account 
or  order  of  T.  L.  Baker,  cashier  of  the  Milwaukee  Bank,  care 
of  the  City  Bank  of  Oswego. 

The  Milwaukee  Bank  enclosed  the  drafts  and  the  accompany- 
ing bills  of  lading  to  the  City  Bank  of  Oswego,  with  instruc- 
tions about  insurance,  and  added,  u  On  payment  of  the  drafts 
you  will  deliver  the  cargo  to  the  order  of  Messrs.  Smith  &  Co. 
If  not  paid,  please  hold  and  advise  by  telegraph.  Messrs. 
Smith  &  Co.  will  pay  all  expenses." 

The  letter  and  enclosures  were  duly  received  and  acknowl- 
edged by  the  City  Bank,  and  on  presentation  to  A.  F.  Smith 
&  Co.  they  paid  the  sight-drafts  and  accepted  the  time-drafts. 

When  the  vessels  arrived  at  Oswego  the  masters  promptly 
reported  to  Mannering,  the  cashier  of  the  City  Bank,  who  made 
the  following  indorsement  on  each  bill  of  lading  held  by  the 
masters :  — 

"Deliver  to  the  Corn  Exchange  Elevator,  for  account  of  T.  L. 
Baker,  cashier,  Milwaukee,  subject  to  order  of  the  City  Bank, 
Oswego. 

«  Oct.  9, 1869.  D.  Mannbking,  Cashier.19 

A.  F.  Smith  &  Co.  sold  and  shipped  the  wheat  after  it  had 
been  put  in  their  elevator,  and  shortly  thereafter  they  failed. 
When  the  time-drafts  fell  due,  they  were  duly  protested  for 
non-payment,  and  have  never  been  paid. 

The  Milwaukee  Bank  sued  the  City  Bank  to  recover  the  loss 
on  the  drafts, 'on  the  ground  that  the  City  Bank  had  delivered 
the  wheat  to  Smith  &  Co.  before  the  drafts  were  paid,  contrary 
to  the  instructions  which  accompanied  the  drafts  and  bills  of 
lading.  All  the  evidence  is  embodied  in  the  bill  of  exceptions, 
and  on  the  case,  as  there  made,  the  court  instructed  the  jury 
to  find  a  verdict  for  the  defendant,  which  was  done.  It  is  this 
instruction  which  is  assigned  for  error  by  the  plaintiff. 
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The  City  Bank,  in  receiving  the  drafts  and  bills  of  lading 
with  instructions  to  deliver  the  wheat  to  A.  F.  Smith  &  Co, 
on  payment  of  the  drafts,  and  acknowledging  the  receipt  of 
these  drafts,  became  the  agent  of  the  Milwaukee  Bank  in  the 
business  which  it  had  undertaken.  Whatever  obligation  might, 
under  other  circumstances,  be  imposed  on  the  bank  by  its  con- 
sent to  receive  the  drafts  and  bills  of  lading,  it,  in  the  present 
case,  received  them  with  instructions  which  the  bills  of  lading 
empowered  it  to  execute;  namely,  to  control  the  possession 
of  the  wheat  until  the  drafts  on  Smith  &  Co.  were  paid.  In 
acknowledging  the  receipt  of  these  papers  the  cashier  says: 
44  We  prefer,  after  this,  not  to  receive  B.  L.  (meaning  bill  of 
lading)  when  we  have  to  look  after  the  property."  This  is  an 
implied  admission  that  they  were  to  look  after  the  property, 
and  would  do  so  in  the  case  to  which  the  letters  related.  The 
bank  also  undertook  to  discharge  this  duty  when  the  masters 
of  the  vessels,  presenting  themselves  and  cargo  to  the  cashier  of 
that  bank  for  delivery,  were  directed  by  him  in  writing  to 
deliver  to  the  Corn  Exchange  Elevator.  It,  therefore,  under- 
took to  discharge  a  duty  as  agent  of  the  Milwaukee  Bank  in 
regard  to  the  custody  of  the  wheat,  under  instructions  that  it 
should  deliver  it  to  Smith  &  Co.  on  payment  of  the  drafts. 
There  is  evidence  tending  to  show  that  the  City  Bank,  in  its 
account  with  the  Milwaukee  Bank,  made  an  additional  charge 
or  percentage  for  their  trouble  beyond  the  customary  charge 
for  collecting  and  remitting  proceeds  of  the  drafts.  So  that  it 
undertook  a  duty  for  which  it  received  and  intended  to  exact 
compensation. 

What,  then,  is  the  measure  of  its  obligation  as  such  agent  to 
the  plaintiff? 

Wc  suppose  that  there  can  be  no  question  that  it  should  use 
due  care  and  diligence  in  performing  the  task  which  it  had 
undertaken. 

One  of  the  clear  duties  of  an  agent,  under  such  circum- 
stances, is  to  obey  instructions,  if  by  a  reasonable  exercise  of 
diligence  and  care  they  can  be  obeyed. 

We  think  the  instructions  in  this  case  very  clearly  implied 
that  the  bank,  which  by  the  bill  of  lading  was  invested  with 
the  full  right  to  the  possession  of  the  wheat,  should  not  deliver 
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it  to  A.  F.  Smith  &  Co.,  except  upon  payment  of  the  drafts,  — 
that  is,  of  all  the  drafts  drawn  against  each  cargo  of  wheat. 
The  reasons  for  this  are  very  plain.  The  wheat  had  been 
bought  by  Mower,  Church,  &  Bell  in  Milwaukee  for  A.  F. 
Smith  &  Co.,  but  they  had  to  raise  the  money  to  pay  for  it  by 
drafts  on  the  latter.  These  drafts  could  only  be  negotiated 
by  placing  the  control  of  the  whdat  in  the  hands  of  the  pur- 
chasers of  the  drafts  as  security  for  their  payment.  The  sight- 
drafts  were  paid  by  Smith  &  Co.  when  the  wheat  arrived  in 
Oswego.  They  had  thus  paid  that  much  money  on  the  pur- 
chase. They  were  to  pay  all  expenses.  There  remained  unpaid, 
however,  the  time-drafts ;  and  the  instruction  of  the  Milwaukee 
Bank  to  its  agent,  the  City  Bank,  was  not  to  part  with  the 
possession  and  control  of  this  wheat  to  Smith  &  Co.  until  those 
drafts  were  paid.  It  was  the  only  security  which  the  bank 
had  for  their  payment,  and  it  was  ample. 

As  we  have  already  said,  A.  F.  Smith  &  Co.  were  the  own- 
ers and  managers  of  the  Corn  Exchange  Elevator.  It  is  proved 
that  the  officers  of  the  bank  knew  this.  The  cashier  of  the 
City  Bank,  therefore,  knew  that  when  he  made  the  order  on 
the  bills  of  lading  for  the  delivery  of  the  wheat  to  the  Corn 
Exchange  Elevator,  he  was  ordering  its  delivery  to  A.  F.  Smith 
&  Co.  It  was  by  reason  of  this  delivery  and  the  failure  of 
Smith  &  Co.  that  the  amount  of  the  drafts  was  lost  to  plaintiff. 

Did  the  defendant,  therefore,  under  the  circumstances  of  the 
case,  exercise  due  care  and  diligence  in  storing  this  wheat  in 
the  Corn  Exchange  Elevator  ? 

The  judge  took  this  question  from  the  jury  and  decided  it  in 
favor  of  the  defendant.  We  are  of  opinion  that  in  this  the 
court  erred.  We  do  not  decide  here  that  the  defendant  was 
negligent.  We  think  there  was  evidence  on  which  that  ques- 
tion should  have  been  left  to  the  jury.  We  think  it  should 
still  be  left  to  a  jury. 

It  was  said  in  answer  to  this  view  of  the  subject  that  the 
bank  had  no  warehouse  or  other  place  of  its  own  in  which  to 
store  the  wheat,  and  that  this  was  known  to  the  Milwaukee 
Bank,  which  must,  therefore,  have  known  that  the  City  Bank 
would  be  compelled  to  store  it  with  some  one  until  the  drafts, 
which  had  some  time  to  run,  should  be  paid.     That  Smith  & 
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Co.  were  supposed  to  be  safe  and  solvent  men  engaged  in  that 
business,  of  good  reputation,  and  that  all  wheat  received  under 
such  circumstances  in  Oswego  was  deposited  in  elevators. 
These  are  circumstances  for  the  jury  to  cousider.  On  the 
other  hand,  it  is  to  be  said  that  there  were  other  elevators  in 
Oswego,  not  owned  by  Smith  &  Co.,  ready  to  receive  the  wheat 
To  some  of  these  it  could  have  been  delivered  without  danger 
of  complicating  the  possession  as  bailee,  with  possession  under 
claim  of  ownership.  And  this  is  important,  for  there  are  laws 
making  the  embezzlement  of  property,  when  held  as  bailee  by 
warehousemen  and  elevators,  a  criminal  offence.  It  would  be 
more  difficult  to  convict  Smith  &  Co.  of  embezzlement  for  sell- 
ing this  wheat  when  it  had  been  bought  for  them,  part  of  the 
money  paid  for  it  by  them,  and  when  they  had  accepted  nego- 
tiable drafts  for  the  remainder  of  the  purchase-money,  and 
when  in  fact  it  was  their  property,  subject  only  to  the  payment 
of  their  outstanding  drafts. 

Was  it  acting  with  ordinary  prudence  to  hazard  the  security 
which  possession  of  the  wheat  gave,  by  delivering  it  to  the  very 
party  to  whom  his  principal  had  directed  him  not  to  deliver  it? 
It  further  appears  that  the  defendant  bank  took  no  receipt 
from  Smith  &  Co.,  showing  that  they  held  it  as  bailees,  but 
left  that  to  stand  on  the  indorsement  they  made  on  the  bills  of 
lading  in  the  hands  of  the  masters  of  the  vessels,  and  a  simple 
acknowledgment  of  the  receipt  of  the  wheat  by  A.  F.  Smith  & 
Co.  on  the  same  bills  of  lading.  One  of  the  firm  of  Smith 
&  Co.  swears  that  no  warehouse  receipt  was  given. 

There  was  a  plain  course  to  be  pursued,  which  involved  no 
difficulty  or  trouble,  namely,  storing  the  wheat  in  some  other 
elevator  or  warehouse  until  A.  F.  Smith  &  Co.,  on  payment  of 
the  acceptances,  should  call  for  it.  This  course  would  not  have 
involved  a  departure  from  their  instruction  not  to  deliver  to 
Smith  &  Co.  until  the  drafts  were  paid,  and  would  have  saved 
all  parties  from  loss. 

Some  question  is  made  in  the  argument  as  to  the  effect  of 
proceedings  taken  by  plaintiff  to  recover  the  wheat  or  its  value 
of  parties  who  bought  or  received  it  from  A.  F.  Smith  &  Co. 
It  is  only  necessary  to  say,  if  the  jury  shall  be  of  opinion  that 
defendant  was  negligent  in  delivering  the  wheat  to  A.  F.  South 
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&  Co.,  it  is  responsible  to  plaintiff  for  the  amount  of  the  unpaid 
drafts,  less  any  sum  not  actually  recovered  from  others. 

Without  further  comment,  we  are  of  opinion  that  there  was 
evidence  of  negligence  or  want  of  due  care  on  the  part  of 
defendant,  which,  taken  in  connection  with  the  positive  instruc- 
tion of  the  plaintiff,  should  have  been  submitted  to  the  jury. 
The  judgment  of  the  Circuit  Court  will,  therefore,  be  reversed, 

with  instructions  to  grant  a  new  trial. 

So  ordered. 


McCarthy  v.  Provost. 

In  a  rait  for  partition,  the  value  of  the  undivided  part  in  controversy,  and  not 
of  the  lands,  determines  the  appellate  jurisdiction  of  this  court 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

Mr.  Thomas  J.  Semmes  for  the  appellant. 
Mr.  Henry  B.  Kelly  for  the  appellee. 

Mb.  Chief  Justice  "Waite  delivered  the  opinion  of  the 
court. 

We  have  no  jurisdiction  in  this  case.  The  suit  was  brought 
to  recover  one  two  hundred  and  fortieth  part  of  certain  lands, 
and  for  a  partition  so  as  to  set  off  to  the  appellant  in  severalty 
that  interest.  It  is  averred  in  the  bill  that  "  the  value  of  the 
property  sought  to  be  partitioned  amounts  to  more  than  $5,000," 
but  the  matter  in  dispute  on  this  appeal  is  only  one  two  hun- 
dred and  fortieth  part  of  the  whole  property,  as  that  is  all  the 
appellant  claims.  Our  jurisdiction,  therefore,  depends  on  the 
value  of  that  part,  which  certainly  is  not  shown  to  be  more 

than  $5,000. 

Appeal  dismissed. 

vol.  xjii.  4& 
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Yates  v.  National  Home. 

The  deputy-governor  of  the  branch  at  Milwaukee  of  "  The  National  Home  for 
Disabled  Volunteer  Soldiers "  was  not  permitted  by  its  by-laws  to  contract 
for  or  receive,  beyond  his  stated  salary,  compensation  for  services,  which,  st 
the  request  of  the  building  committee  of  the  board  of  managers,  he  rendered 
in  the  erection  of  the  new  buildings  for  the  home  at  that  place. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Luther  S.  Dixon  for  the  plaintiff  in  error. 
No  counsel  appeared  for  the  defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court 
By  the  act  of  Congress  of  March  21, 1866,  c.  21,  the  Presi- 
dent of  the  United  States,  the  Secretary  of  War,  the  Chief 
Justice  of  the  United  States,  and  such  other  persons  as  might 
thereafter  be  associated  with  them,  according  to  the  provisions 
of  that  act,  were  constituted  a  board  of  managers  of  an  estab- 
lishment for  the  care  and  relief  of  the  disabled  volunteers  of 
the  United  States  army,  by  the  name  of  "  The  National  Asylum 
for  Disabled  Volunteer  Soldiers ;  "  with  power  to  take,  hold, 
and  convey  real  and  personal  property,  and  to  make  by-laws, 
rules,  and  regulations,  not  inconsistent  with  the  laws  of  the 
United  States,  for  carrying  on  the  business  and  government 
of  the  asylum. 

Authority  was  given  to  the  board  of  managers,  consisting  of 
twelve  persons,  to  procure  suitable  sites  and  to  erect  for  mili- 
tary asylums  the  necessary  buildings  for  all  persons  serving  in 
the  army  of  the  United  States  at  any  time  in  the  war  of  the 
Rebellion,  who  were  not  provided  for  by  existing  laws,  and  who 
had,  or  might  thereafter,  become  disqualified  from  procuring 
their  own  maintenance  and  support  by  reason  of  wounds  re- 
ceived or  sickness  contracted  while  in  the  line  of  their  duty 
during  the  rebellion.  The  act  f 'i  .*ther  provides  that  the  officers 
of  the  asylum  shall  consist  of  governor,  deputy-governor,  secre- 
tary, treasurer,  and  such  other  officers  as  the  board  of  managers 
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may  deem  necessary,  to  be  appointed  from  disabled  officers 
serving  as  before  mentioned,  and  removable  by  the  board  from 
time  to  time  as  the  interests  of  the  institution  may  require. 

At  a  meeting  of  the  board  of  managers  held  on  the  12th  of 
April,  1867,  E.  B.  Wplcott  and  John  S.  Cavender,  two  of  their 
number,  were  appointed  a  committee  to  select  a  plan  for  asylum 
buildings  at  Milwaukee,  to  make  and  accept  proposals  for  the 
same,  to  superintend  the  construction,  and  to  put  the  building 
then  owned  by  the  asylum  in  condition  for  immediate  use.  At 
the  January  meeting  the  president  of  the  board  was  added  to 
the  committee.  Shortly  thereafter  several  building  contracts 
were  entered  into,  and  the  work  of  construction  was  com- 
menced. 

On  the  28th  of  December,  1868,  Yates,  a  disabled  officer  who 
had  served  in  the  Union  army,  and  who  was  deputy-governor 
of  the  branch  asylum  at  Milwaukee,  addressed  a  communica- 
tion to  Cavender  and  Wolcott,  from  which  it  appears  that  he 
had  theretofore  purchased  the  materials,  employed  the  labor, 
and  directed  the  work  for  the  new  building,  not  included  in 
the  special  contracts  with  mason,  tin,  and  iron  workers.  Up  to 
that  date  his  services  in  that  connection  had  been  given  gratui- 
tously, but  in  consequence  of  the  action  of  the  board,  whereby 
his  duties  and  responsibilities  were  increased  and  his  pay  as 
deputy -governor  reduced,  he  gave  notice,  in  the  same  communi- 
cation, that  he  would  not  assume  or  take  any  further  respon- 
sibility for  anything  pertaining  to  the  construction  of  the  new 
building,  unless  the  asylum,  in  consideration  of  his  perfecting 
the  plans,  directing  the  work,  employing  the  labor,  purchasing 
materials,  and  putting  the  institution  in  proper  working  order, 
would  pay  him  five  per  cent  on  all  purchases  and  disbursements 
that  had  been  or  until  the  completion  of  the  building  might  be 
made  by  him  or  under  his  direction,  outside  of  contracts  for 
masons,  roofers,  and  steam-heater's  works.  Upon  that  commu- 
nication, containing  these  propositions,  Cavender  and  Wolcott, 
as  "  Building  Com.  Nat.  Asylum,"  in  good  faith,  we  doubt  not, 
but  without  any  action  upon  the  part  of  the  board  of  mana- 
gers, made  and  signed  this  indorsement :  "  Col.  Theo.  Yates  will 
complete  the  work  as  proposed,  and  will  be  paid  in  the  manner 
and  to  the  amount  herein  named." 


H 


676  Yates  v.  National  Home.  [Sup.  Ct 

Yates  claims  in  this  action  the  sum  of  $8,414.96  for  services 
performed  by  him  under  that  agreement. 

The  court  below  gave  a  peremptory  instruction  to  the  jury 
to  find  for  the  defendant,  which  was  done.  Judgment  was 
entered  thereon.     Yates  sued  out  this  writ. 

We  have  not  been  favored  with  a  brief  on  behalf  of  the 
defendant,  but  are  informed  by  counsel  for  the  plaintiff  that 
the  court  below  was  of  opinion  that  Yates  was   prohibited 
by  the  by-laws  of  the  institution,  of  which  he  was  an  officer, 
from  contracting  for  or  receiving  compensation  for  the  services 
by  him  rendered.     In  that  view  we  concur.     One  of  the  by- 
laws in  force  when  the  agreement  was  made  provides  that  u  the 
board  shall  fix  such  stated  and  sufficient  salaries  to  any  officer 
or  agent  of  the  establishment,  payable  in  money,  as  they  shall 
deem  proper,  which  shall  be  in  full  for  the  services  of  the  officer 
or  agent,  and  not  to  be  diminished  during  his  term  of  office. 
No  perquisites,  fees,  allowances,  or  advantages,  other  than  his 
salary  or  stated  pay,  shall  be  permitted  to  any  officer,  agent,  or 
employ^  of  the  establishment,  under  any  pretence  whatsoever/' 
Another  by-law   declared  that   "the  president  of  the  board 
shall  .  .  .  approve  all   contracts,  make  and  sign  all  requisi- 
tions," &c.     If  the  appointment  of  Wolcott  and  Cavender  as  a 
committee  with  power  to  make  and  accept  proposals  for  the 
new  building,  and  to  superintend  its  construction,  authorized 
them,  without  consulting  the  board,  or  without  the  concurrence 
of  its  president,  to  make  all  contracts  pertaining  to  the  erec- 
tion of  that  building,  it  by  no  means  follows  that  they  could 
make  a  binding  contract  with  an  officer  of  the  institution,  in 
conflict  with  its   by-laws  and  whereby  he  could  receive,  in 
addition  to  his  salary  or  stated  pay,  "  perquisites,  fees,  allow- 
ances, or  advantages."     The  manifest  object  of   the  by-law 
in  question   was  to  remove  from  the  officers  of   the  asylum, 
charged  with  the  immediate  conduct  of  its  affairs,  all  possi- 
ble temptation  to  so  manage  the  institution  as  to  derive  pe- 
cuniary advantage  therefrom  beyond  their  respective  salaries 
or  stated  pay. 

It  is  contended  that  the  plaintiff  was  not  bound,  in  his  capa-   , 
city  as  deputy-governor,  to  perform  any  services  whatever  in 
connection  with  the  construction  of  the  new  building.    Were 
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this  conceded,  —  as,  perhaps,  it  must  be,  —  he  is  confronted 
not  ouly  with  the  fact  that  he  was  an  officer  of  the  asylum, 
with  a  stated  salary,  but  with  an  express  prohibition,  in  the 
by-laws  of  the  institution,  against  his  receiving  under  any  pre- 
tence whatsoever,  perquisites,  fees,  allowances,  or  advantages 
other  than  his  salary  or  stated  pay.  The  evidence  furnishes  no 
reason  to  suppose  that  the  board  of  managers  were  aware  of,  or 
ever  recognized  or  approved  the  agreement  of  the  building 
committee  to  compensate  him  for  special  services.  The  sole 
question,  therefore,  is  whether  the  building  committee  had 
authority  to  contract  with  an  officer  of  the  institution  that  he 
should  receive  compensation  or  pecuniary  advantages,  beyond 
his  salary,  for  the  services  in  question.  They  clearly  had  not, 
and,  without  considering  other  questions  argued  by  counsel,  we 
approve,  for  the  reasons  given,  the  instruction  to  find  for  the 

defendant. 

Judgment  affirmed. 


Arthur  v.  Jacoby. 

1.  A.  imported  certain  pictures  painted  by  hand  on  porcelain.    When  they  are       lw  vn 

framed  or  in  any  manner  set,  the  porcelain,  which,  being  manufactured  JjjJ  454 
only  as  a  ground  upon  which  to  obtain  a  good  surface  to  paint,  and  not  for  ^-= — *-**- 
any  independent  use,  is  obscured  from  view,  constitutes  of  itself  no  article 
of  chinaware,  and  forms  no  material  part  of  their  value.  Held,  that  they 
are  subject  to  the  duty  of  ten  per  cent  ad  valorem  prescribed  by  schedule 
M  of  sect.  2604  of  the  Revised  Statutes,  as  paintings  not  otherwise  pro- 
vided for. 

2.  Where  the  bill  of  exceptions  sets  forth  all  the  facts,  and  states  that  they 

were  proved,  this  court,  if  the  law  arising  upon  them  is  for  the  plaintiff, 
will  not  reverse  the  judgment,  because  a  peremptory  instruction  was  given 
to  return  a  verdict  in  his  favor. 

« 

ERROR  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Assistant  Attorney- General  Smith  for  the  plaintiff  in 
error. 

Mr.  Lewis  Sanders  and  Mr.  George  i\T.  Sanders,  contra. 
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Mr.  Chiep  Justice  Waite  delivered  the  opinion  of  the  court 
This  was  a  suit  to  recover  back  duties  paid  under  protest. 
The  bill  of  exceptions  stated  it  was  proven  at  the  trial  that  all 
the  goods  charged  with  the  duties  were  "  pictures  painted  by 
hand,  and  their  value  depended  on  the  skill  of  the  particular 
artist  who  painted  them,  and  the  porcelain  ground  on  which 
they  were  painted  was  only  used  to  obtain  a  good  surface  on 
which  to  paint,  and  was  entirely  obscured  from  view  when 
framed  or  set  in  any  manner,  and  formed  no  material  part  of 
the  value  of  said  painting  on  porcelain,  and  did  not  in  itself 
constitute  an  article  of  chinaware,  being  manufactured  simply 
as  a  ground  for  the  painting,  and  not  for  any  use  independent 
of  the  paintings."  The  collector  exacted  a  duty  of  fifty  per 
cent  ad  valorem  under  the  clause  in  schedule  B,  sect.  2504, 
Revised  Statutes,  relating  to  "  china,  porcelain,  and  parian 
ware,  gilded,  ornamented,  or  decorated  in  any  manner,"  while 
the  importer  claims  they  were  dutiable  at  ten  per  cent  ad 
valorem  only,  under  the  clause  in  schedule  M,  which  em- 
braces "  paintings  and  statuary  not  otherwise  provided  for." 
In  other  words,  the  collector  claimed  they  were  decorated 
china  or  porcelain  ware,  and  the  importer  that  they  were  paint- 
ings on  china  or  porcelain.  The  evidence  seems  to  have  left 
no  doubt  on  this  subject,  for  it  is  expressly  stated  in  the  bill  of 
exceptions  to  have  been  proved  that  the  porcelain  ground  on 
which  the  painting  was  done  "  did  not  in  itself  constitute  an 
article  of  chinaware."  Such  being  the  case,  the  painting  which 
was  done  on  it  did  not  make  it  decorated  chinaware*  Con- 
fessedly the  goods  were  paintings  done  by  hand,  and  as  it  is 
not  claimed  they  were  "  otherwise  provided  for  "  than  as  china- 
ware  decorated,  it  follows  the  court  was  right  in  directing  a 
verdict  in  favor  of  the  importer  for  the  difference  between  ten 
and  fifty  per  cent.  It  is  a  matter  of  no  importance  in  this  case 
that  the  colors  used  were  metallic,  and  that  the  pictures  were 
baked  to  make  the  colors  more  firm.  If  the  jury  had  found  a 
verdict  in  favor  of  the  defendant,  the  court  should  have  set  it 
aside  as  against  what  is  admitted  to  have  been  proved.  Under 
such  circumstances  a  judgment  will  not  be  reversed  on  account 
of  a  positive  instruction  to  find  for  the  plaintiff.  PleatanU  v. 
Font,  22  Wall.  116. 
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As  the  bill  of  exceptions  states  that  the  facts  on  which  the 
case  depends  were  proved,  we  cannot  say  that  the  admission  in 
evidence  of  samples  of  "  similar  "  importations  on  which  duties 
had  been  paid  at  ten  per  cent  could  have  prejudiced  the  col- 
lector's case.  The  question  which  the  court  decided  was,  that 
the  goods  were  not  china  ware,  but  paintings. 

Judgment  affirmed. 


Thacher's  Distilled  Spirits. 

1.  The  regulation  prescribed  by  the  Commissioner  of  Internal  Revenue,  that 

"  whenever  any  rectifier  proposes  to  empty  any  spirits,  for  the  purpose  of 
rectifying,  purifying,  refining,  redistilling,  or  compounding  the  same,  he 
will  file  with  the  collector  a  notice  or  statement  giving  the  number  of 
casks  or  packages,  the  serial  number  of  each,  the  number  of  wine  and 
proof  gallons  in  each,  the  kind  of  stamps  and  serial  numbers  of  each,  the 
particular  name  of  such  spirits  as  known  to  the  trade,  the  proof,  by  whom 
produced,  the  district  where  produced,  by  whom  inspected,  and  the  date  of 
inspection,"  is  within  the  purview  of  the  power  conferred  upon  that  officer 
by  sect.  3249  of  the  Revised  Statutes,  "  to  prescribe  rules  and  regulations 
to  secure  a  uniform  and  correct  inspection,  weighing,  marking,  and  gauging 
of  spirits." 

2.  The  ruling  that  when  an  act  works  the  forfeiture  of*  goods,  the  right  of  the 

government  at  once  attaches  to  6eize  them  whenever  and  wherever  they 
may  be  found  and  assert  the  forfeiture,  reaffirmed.  Henderson's  Distilled 
Spirits,  14  Wall.  44,  cited  and  approved. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Thomas  Harland  for  the  claimant. 

Mr.  Assistant  Attorney-  Q-eneral  Smithy  contra. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

The  case  before  us  originated  in  an  information  filed  in  the 
District  Court  for  the  Southern  District  of  New  York  against 
certain  packages  of  distilled  spirits  by  the  district  attorney,  as 
forfeited  by  reason  of  a  violation  of  the  regulations  of  the  Com- 
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missioner  of  Internal  Revenue  concerning  the  tax  on  distilled 
spirits. 

Sect.  8249  of  the  Revised  Statutes  authorizes  that  officer 
**  to  prescribe  rules  and  regulations  to  secure  a  uniform  and 
correct  inspection,  weighing,  marking,  and  gauging  of  spirit*." 
One  of  the  regulations  established  under  this  authority  says 
that  "  whenever  any  rectifier  proposes  to  empty  any  spirits  for 
the  purpose  of  rectifying,  purifying,  refining,  redistilling,  or 
compounding  the  same,  he  will  file  with  the  collector  a  notice 
or  statement  giving  the  number  of  casks  or  packages,  the  serial 
number  of  each,  the  number  of  wine  and  proof  gallons  in  each, 
the  kind  of  stamps  and  serial  numbers  of  each,  the  particular 
name  of  such  spirits  as  known  to  the  trade,  the  proof,  by  whom 
produced,  the  district  where  produced,  by  whom  inspected,  and 
the  date  of  inspection." 

It  is  made  the  duty  of  the  gaugers  to  inspect,  brand,  and 
stamp  all  spirits  required  by  law  to  be  inspected,  of  which  re- 
turns are  to  be  made  daily  in  duplicate  to  the  assessor  and  col- 
lector, containing  a  true  account  in  detail  on  Form  No.  59. 

The  information,  after  reciting  the  seizure  of  the  spirits  and 
alleging  that  they  had  formerly  been  owned  by  one  Bensberg, 
alleges  "that  said  Bensberg,  while  his  ownership  of  said 
spirits  continued,  and  with  the  purpose  and  intention  of  ob- 
taining the  issue  .to  him  of  stamps  for  rectified  spirits,  to  be 
placed  upon  certain  other  spirits  upon  which  the  tax  had  not 
been  paid,  and  for  the  purpose  of  evading  said  tax,  and  en- 
abling him  to  dispose  of  the  latter  mentioned  spirits  without 
compliance  with  any  requirement  of  law  respecting  them, 
falsely  made  returns  to  the  collector  of  the  collection  district 
aforesaid  upon  Form  122  aforesaid  ;  that  the  spirits  first  above 
mentioned  were  emptied  for  rectification  upon  his  premises 
aforesaid,  and  the  stamps,  marks,  and  brands  thereupon  effaced 
and  obliterated,  and  that  said  Bensberg,  then  and  there,  by 
means  of  a  bribe  of  money  for  that  purpose,  paid  by  said  Bens- 
berg to  a  certain  United  States  gauger,  who  was  then  and 
there  charged  with  the  duty  of  inspecting  the  emptying  of 
packages  of  spirits  for  rectification  upon  the  premises  aforesaid, 
and  of  making  his  certificate  relating  thereto  as  set  forth  in 
Form  122  aforesaid,  and  of  making  a  report  relating  thereto 
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to  said  collector  upon  a  form  duly,  by  the  commissioner  afore- 
said according  to  law,  for  that  purpose  prescribed,  and  known 
as  Form  59,  whereof  a  copy  is  hereto  annexed  and  marked 
B,  induced  said  gauger  to  make  his  certificate  upon  Form  122 
as  aforesaid,  and  the  return  upon  Form  59  aforesaid,  that  the 
packages  of  spirits  first  above  mentioned  were  emptied  upon 
said  premises,  and  the  stamps,  marks,  and  brands  upon  them 
effaced  and  obliterated,  while  in  truth  and  in  fact  such  returns, 
Forms  122  and  59,  and  said  certificate,  were  wholly  false,  and 
said  packages  were  not  emptied,  or  said  stamps,  marks,  or 
brands  effaced  or  obliterated,  but  on  the  contrary  thereof  said 
packages  were  subsequently  shipped  and  delivered  to  the  claim- 
ant in  this  action,  and  said  Bensberg  then  and  there  conveyed 
to  said  claimant  all  the  right,  title,  and  interest  therein  which 
he  could  convey  in  view  of  the  facts  hereinbefore  alleged, 
against  the  form  of  the  statutes  of  the  United  States  in  such 
case  provided." 

On  demurrer  to  this  information  judgment  was  rendered  for 
the  United  States  in  the  District  Court,  which  was  affirmed 
on  a  writ  of  error  by  the  Circuit  Court. 

The  Revised  Statutes,  sect.  3451  is  as  follows :  — 

44  Every  person  who  simulates  or  falsely  or  fraudulently  executes 
or  signs  any  bond,  permit,  entry,  or  document  required  by  the  pro- 
visions of  the  internal  revenue  laws,  or  by  any  regulations  made  in 
pursuance  thereof,  or  who  procures  the  same  to  be  falsely  or  fraud- 
ulently executed,  or  who  advises,  aids  in,  or  connives  at  such  exe- 
cution thereof,  shall  be  imprisoned  for  a  term  not  less  than  one  year 
nor  more  than  five  years,  and  the  property  to  which  such  false  and 
fraudulent  instrument  relates  shall  be  forfeited." 

It  is  objected  by  counsel  for  the  claimant  of  the  whiskey, 
that  the  regulation  in  question  is  unauthorized  by  the  statute. 
But  we  see  no  just  ground  for  such  a  proposition. 

The  internal  revenue  law  is  very  specific  in  the  details  of 
that  which  is  necessary  to  prevent  fraud,  especially  in  regard 
to  the  tax  on  whiskey  and  tobacco,  and  it  was  still  found,  nec- 
essary to  authorize  the  bureau  which  had  charge  of  the  collec- 
tion of  that  tax  to  prescribe  regulations  for  conducting  the 
business  of  making  and  selling  whiskey,  and  to  adopt  forms  of 
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reports  in  the  information  which  it  must  receive  from  the  offi- 
cers engaged  in  collecting  the  tax,  and  the  parties  who  should 
pay  the  tax. 

The  rule  in  question  seems  to  be  a  reasonable  one  and  within 
the  purview  of  the  power  conferred. 

After  all,  the  essence  of  the  charge  against  Bensberg  is  that 
he  defrauded  the  government  out  of  the  tax  justly  due,  and 
that  he  did  it  by  the  fraudulent  use  of  these  forms  and  in  vio- 
lation of  the  regulations. 

It  is  also  urged  that  the  offence  which  he  committed  had 
relation  to  the  other  whiskey  on  which  he  placed  the  stamps 
fraudulently  obtained.  The  answer  to  this  is,  that  while  both 
packages  were  properly  stamped,  the  fraud  was  committed  in 
obtaining  stamps  on  a  false  certificate  of  emptying  the  casks 
now  seized,  and  a  false  certificate  of  the  gauger  to  that  effect 
in  violation  of  the  regulation  on  that  subject.  We  are  of  opin- 
ion that  it  was  in  regard  to  the  whiskey  now  seized  that  the 
false  entry  was  made,  and  the  forfeiture  attached  to  it. 

Though  claimant's  counsel  sets  up  the  innocence  of  the  pres- 
ent claimant  in  regard  to  the  fraud  or  any  knowledge  of  it,  it 
can  hardly  be  necessary  at  this  day  to  reconsider  the  doctrine 
that  when  the  act  has  been  done  which  the  law  declares  to 
work  a  forfeiture  of  the  property,  the  right  of  the  government 
to  seize  the  property,  and  assert  the  forfeiture,  attaches  at  once 
and  may  be  pursued  by  the  government  whenever  and  in  whose 
hands  soever  that  property  may  be  found.     See  Sender  sons 

Distilled  Spirits,  14  Wall.  44. 

Judgment  affirmed. 
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Walnut  v.  Wade,  ^A^j// 

A  bill  designated  as  "  House  Bill  No.  231/'  and  having  for  its  title,  "  An  Act        \ 
to  amend  an  act  entitled  'An  Act  to  incorporate  the  Illinois  Grand  Trunk 
Railway/ "  regularly  passed  the  House  of  Representatives  of  the  General         Mfr  jju 
Assembly  of  Illinois.    In  its  passage  through  the  Senate  "Illinois"  was 
dropped  from  the  title,  and  in  the  message  of  the  House  to  the  Senate  and 
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of  the  Senate  to  the  House,  reporting  its  passage  by  those  bodies  respec-  ///  £  S  *7  f 

tively, "  Illinois  "  was  left  out  of  the  title,  but  the  designation  as  House  Bill, 

No.  281  was  retained.      The  journals  show  no  amendment  to  the  title. 

The  bill  as  above  entitled  was  signed  by  the  presiding  officer  of  each  House. 

The  Constitution  of  Illinois  then  in  force  provides  that  "  every  bill  shall  be 

read  on  three  different  days  in  each  House,  .  .  .  and  every  bill  having 

passed  both  Houses  shall  be  signed  by  the  speakers  of  their  respective 

Houses."    Held,  that  the  act  was  duly  and  constitutionally  passed. 

2.  The  word  "  inhabitants,"  where  it  occurs  in  the  first  section  of  the  act,  means 

legal  voters. 

3.  After  the  voters  of  a  town  have,  at  an  election  held  pursuant  to  that  act, 

voted  in  favor  of  a  donation  to  aid  in  the  construction  of  a  railroad,  the 
supervisor  and  clerk  are  the  proper  authorities  to  subscribe  for  the  stock 
of  the  railroad  company  and  issue  the  bonds  of  the  township  therefor. 

4.  A  bona  fide  holder  of  the  bonds  is  not  bound  to  look  beyond  their  recitals  and 

the  legislative  enactment  under  which  they  were  issued. 

5.  The  fact  that  the  coupons  are  made  payable  at  a  particular  place  does  not 

make  it  necessary  to  aver  or  prove  a  presentation  of  them  for  payment 
there. 
0.  Coupons  bear  interest  from  their  maturity,  and,  when  severed  from  the  bonds, 
are  negotiable,  and  pass  by  delivery. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  William  C.  Goudy  and  Mr.  Allan  C.  Story  for  plaintiff 
in  error. 

Mr.  Thoma%  S.  McClelland  and  Mr.  George  A.  Sanders  for 
the  defendant  in  error. 

Mr.  Justice  Woods  delivered  the  opinion  of  the  court. 

This  suit  was  brought  upon  one  thousand  and  ten  coupons 
for  ten  dollars  each,  representing  the  annual  interest  on  three 
hundred  and  twenty-one  bonds  for  the  sum  of  one  hundred  dol- 
lars each,  purporting  to  be  executed  by  the  township  of  Wal- 
nut.    It  was  claimed  that  the  bonds  were  issued  in  aid  of  the 
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Illinois  Grand  Trunk  Railway  Company,  and  in  payment  of 
stock  in  that  company  subscribed  for  by  the  plaintiff  in  error 
and  delivered  to  it. 

The  coupons  bore  the  following  numbers:  From  1  to  200 
inclusive,  258,  and  from  2S1  to  400  inclusive,  and  were  cnt 
from  bonds  bearing  corresponding  numbers. 

Before  final  judgment  in  the  court  below  the  defendant  in 
error  took  a  nonsuit  as  to  all  coupons  sued  on  bearing  numbers 
from  301  to  400  inclusive,  and  withdrew  the  same  from  consid- 
eration by  the  court,  and  left,  as  the  cause  of  action,  only  those 
coupons  which  bore  numbers  under  301. 

The  declaration  set  out  a  copy  of  one  of  the  coupons  sued 
on  and  averred  that  all  the  others  were  of  the  same  tenor  and 
effect  except  as  to  their  numbers  and  date  of  payment  respec- 
tively.    The  copy  was  as  follows :  — 

"No.  251.     Series  4,  due  January  1,  1875,  for  $10. 

u  $10.]  Walnut  Township.  [No.  25L 

"  Railroad  Bond. 

'*  Interest  Warrant. 

"  Supervisor  of  Walnut  Township  pay  to   bearer,  January  1, 

1875,  ten  dollars,  at  the  office  of  the  State  treasurer,  Springfield, 

Illinois. 

"Wm.  Sanders,  Town  Clerk. 

"M.  Knight,  Supervisor.19 

The  parties  waived  a  trial  by  jury  and  submitted  the  cause 
to  the  court  upon  the  issues  of  fact  as  well  as  of  law.  The 
court  made  a  special  finding  of  facts,  as  follows :  — 

"First,  That  said  defendant  town,  by  its  town  clerk  and 
supervisor,  did,  some  time  in  the  month  of  October,  A.  D.  1870, 
make  its  four  hundred  bonds  for  the  sum  of  one  hundred  dol- 
lars each,  and  numbered  consecutively  from  one  to  four  hun- 
dred, inclusive,  amounting  in  the  aggregate  to  the  sum  of  forty 
thousand  dollars,  said  bonds  bearing  interest  at  the  rate  of  ten 
per  cent  per  annum,  payable  annually,  and  the  principal  thereof 
payable  to  the  Illinois  Grand  Trunk  Railway  or  bearer  on  the 
first  day  of  January,  A.  D.  1881,  and  dated  January  1,  1871, 
said  interest  being  evidenced  by  ten  interest-warrants  or  con- 
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pons  for  ten  dollars  each,  payable  to  bearer  and  attached  to  said 
bonds,  as  set  out  in  the  declaration  in  this  case.  That  .said 
bonds  recited  on  their  face  that  they  were  issued  to  said  Illinois 
Grand  Trunk  Railway  by  authority  of  an  act  of  the  legislature 
of  the  State  of  Illinois,  approved  March  25,  1869,  entitled  '  An 
Act  to  amend  an  act  entitled  "  An  Act  to  incorporate  the  Illi- 
nois Grand  Trunk  Railway," '  and  '  in  pursuance  of  a  vote  of 
the  people  of  said  town,  had  and  taken  June  25,  1870,'  being 
the  same  bonds  described  in  plaintiff's  declaration*  That  the 
coupons  described  in  said  declaration  were  cut  from  the  first 
three  hundred  of  said  bonds,  and  are  all  due  and  unpaid. 

"  Second,  That  at  some  time  in  the  month  of  January,  a.  d. 
1871,  the  supervisor  and  town  clerk  of  said  town,  acting  for 
and  in  behalf  of  said  town,  subscribed  for  forty  thousand  dol- 
lars of  the  capital  stock  of  said  Illinois  Grand  Trunk  Railway, 
and  issued  and  delivered  said  four  hundred  bonds  to  said  rail- 
way in  payment  of  said  subscription,  and  that  within  ten  or 
fifteen  days  therefrom  the  said  railway  corporation  sold  said 
bonds  for  value,  and  applied  the  proceeds  to  the  construction 
of  its  railroad  through  said  town ;  and  that  said  plaintiff,  on 
the  day  of  September,  A.  D.  1871,  bought  the  bonds  froiu 

which  the  coupons  sued  on  were  detached,  and  also  all  the  cou- 
pons thereto  attached  and  unpaid,  in  good  faith,  in  the  New 
York  market,  and  paid  therefor  in  money  at  the  rate  of  ninety- 
two  and  one-half  cents  on  the  dollar,  without  actual  notice  of 
any  defence  whatever  against  said  bonds  or  coupons. 

"  Third,  That  the  said  act  of  the  legislature  of  the  State  of 
Illinois,  approved  March  25,  1869,  entitled  4  An  Act  to  amend 
an  act  to  incorporate  the  Illinois  Grand  Trunk  Railway,'  was 
duly  and  constitutionally  passed  by  the  General  Assembly  of 
said  State  of  Illinois. 

"  Fourth,  That  the  voters  of  said  town,  at  an  election  duly 
called  and  held  in  said  town,  pursuant  to  the  provisions  of  said 
act,  on  the  twenty-fifth  day  of  June,  1870,  voted  that  said  town 
would  subscribe  for  thirty  thousand  dollars  of  the  capital  stock 
of  said  railway,  and  in  payment  therefor  issue  the  bonds  of  said 
town  for  the  amount  of  said  stock,  bearing  ten  per  cent  inter- 
est annually,  and  the  principal  sum  payable  in  ten  years  from 
their  date. 
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44  That  on  the  sixth  day  of  August,  1870,  at  another  election 
called  and  held  in  pursuance  of  the  requirements  of  said  act,  the 
electors  of  said  town  voted  to  subscribe  for  ten  thousand  dollars 
of  the  capital  stock  of  said  railway,  in  addition  to  the  thirty 
thousand  dollars  voted  on  the  twenty-fifth  day  of  June,  1870, 
to  be  paid  for  in  bonds  of  said  town,  bearing  the  same  rate  of 
interest  and  payable  at  the  same  time  as  the  bonds  to  be  issued 
for  said  thirty  thousand  dollars  subscription. 

44  Fift A,  That  the  coupons  offered  in  evidence  and  upon  which 
judgment  is  rendered  in  this  case  were  cut  from  bonds  of  said 
issue  numbered  from  one  to  three  hundred." 

Besides  this  special  finding  the  record  contained  a  bill  of 
exceptions  which  embodied  all  the  evidence  submitted  by  both 
parties  in  the  case. 

Upon  the  special  finding  the  court  rendered  judgment  for 
the  plaintiff  below  for  the  principal  sum  due  on  the  coupons, 
and  for  interest  thereon  from  the  date  when  they  were  payable 
respectively. 

The  alleged  act  of  the  legislature,  by  authority  of  which  it 
was  claimed  the  bonds  were  issued,  is  as  follows :  — 

"  An  Act  to  amend  an  act  entitled  '  An  Act  to  incorporate  the 
Illinois  Grand  Trunk  Railway.' 

44  Section  1.  Be  it  enacted  by  the  people  of  the  State  of  Illinois, 
represented  in  the  General  Assembly,  that  any  city,  incorporated 
town,  or  township  which  may  be  situated  on  or  near  the  route  of 
the  Illinois  Grand  Trunk  railway,  west  of  the  city  of  Mendota,  via 
Prophetstown,  to  the  Mississippi  River,  may  become  subscribers  to 
the  stock  of  said  railway,  and  may  issue  bonds  for  the  amount  of 
such  stock  so  subscribed,  with  coupons  for  interest  thereto  attached, 
under  such  limitations  and  restrictions  and  on  such  conditions  as 
they  may  choose,  and  the  directors  of  said  compnny  may  approve 
the  proposition  for  said  subscription,  having  been  first  submitted  to 
the  inhabitants  of  such  city,  town,  or  township,  and  approved  by 
them/  and  upon  application  of  any  ten  voters  of  any  city,  town,  or 
township,  as  aforesaid,  specifying  the  amount  to  be  subscribed,  and 
the  conditions  of  such  subscription,  it  shall  be  the  duty  of  the  clerk 
of  such  city,  town,  or  township  immediately  to  call  an  election,  in 
the  same  manner  that  other  elections  for  said  city,  town,  or  township 
are  called,  for  the  purpose  of  determining  whether  said  city,  town,  or 
township  will  subscribe  to  the  stock  of  said  railway ;  and  if  a  majority 


Oct  1880.]  Walnut  v.  Wade.  687 

of  said  votes  shall  be  *  for  subscription,'  then  the  corporate  author- 
ities of  said  city,  town,  or  township,  and  the  supervisor  and  town 
clerk  of  said  township  so  voting,  shall  cause  said  subscription  to  be 
made;  and  upon  its  acceptance  by  the  directors  of  said  company 
shall  cause  bonds  to  be  issued  in  conformity  with  said  vote,  which 
bonds  shall  not  be  of  less  denomination  than  one  hundred  dollars, 
and  in  no  case  bear  a  higher  rate  of  interest  than  ten  per  cent,  pro- 
vided no  such  election  shall  be  held  until  at  least  thirty  days' 
previous  notice  thereof  shall  be  given  in  the  manner  prescribed 
by  law. 

"  Sect.  2.  It  shall  be  the  duty  of  the  proper  authorities  of  any 
city,  town,  or  township,  issuing  bonds  as  aforesaid,  to  make  all 
necessary  arrangements,  and  provide  for  the  prompt  payment  of 
all  interest  and  other  liabilities  accruing  thereon,  and  to  levy  such 
taxes  as  may  be  necessary  therefor  as  other  taxes  are  levied  by 
them. 

"  Sect.  3.  This  act  shall  be  liberally  construed  for  the  purposes 
intended  and  expressed  therein,  and  shall  be  held  to  be  a  public  act, 
and  shall  be  in  force  from  and  after  its  passage."  Approved  March 
25, 1869. 

This  act  was  passed  while  the  Constitution  of  Illinois  of 
1848  was  in  force. 

That  Constitution  contained  the  following  provision  (sect.  23 
of  art.  3)  :  — 

u  Every  bill  shall  be  read  on  three  different  days  in  each  House  . 
.  .  .  and  every  bill  having  passed  both  Houses  shall  be  signed 
by  the  speakers  of  their  respective  Houses;  and  no  private  or 
local  law  which  may  be  passed  by  the  General  Assembly  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed  in  the 
title." 

On  July  2, 1870,  a  vote  was  taken  by  the  voters  of  the  State 
of  Illinois,  which  resulted  in  the  adoption  of  a  new  constitution 
and  of  certain  separate  articles,  one  of  which  reads  as  follows, 
and  it  took  effect  that  day  :  — 

"No  county,  city,  town,  township,  or  other  municipality  shall 
ever  become  subscriber  to  the  capital  stock  of  any  railway  or  pri- 
vate corporation,  or  make  donation  to  or  loan  its  credit  in  aid  of 
euch  corporation :  Provided,  however,  that  the  adoption  of  this 
article  shall  not  be  construed  as  affecting  the  right  of  such  munici- 
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pality  to  make  such  subscriptions  where  the  same  have  been  author- 
ized under  existing  laws  by  a  vote  of  the  people  of  such  munici- 
palities prior  to  such  adoption." 

The  first  assignment  of  error  relates  to  the  finding  of  the 
court,  that  the  act  by  authority  of  which  the  bonds  in  question 
were  issued  "was  duly  and  constitutionally  passed."  The 
plaintiff  in  error  disputes  this  finding. 

A  question  arises  here  whether  this  finding  is  open  to 
challenge. 

One  thing  is  clear,  that  there  can  be  no  review  in  this  court 
of  the  finding  of  fact  made  in  the  court  below. 

Sect.  649  of  the  Revised  Statutes  declares :  "  The  finding  of 
the  court  upon  the  facts,  which  may  be  either  general  or  spe- 
cial, shall  have  the  same  effect  as  the  verdict  of  a  jury." 

The  office  of  a  bill  of  exceptions,  where  the  facts  are  tried 
by  the  court,  is  pointed  out  by  sect.  700,  Revised  Statutes: 
"  The  rulings  of  the  court  in  the  progress  of  the  trial  of  the 
cause,  if  excepted  to  at  the  time  and  duly  presented  by  a  bill  of 
exceptions,  may  be  reviewed  by  the  Supreme  Court  upon  a  writ 
of  error  or  upon  appeal,  and  when  the  finding  is  special  the 
review  may  extend  to  the  determination  of  the  sufficiency  of 
the  facts  found  to  support  the  judgment." 

In  Norris  v.  Jackson  (9  Wall.  125),  this  court  said:  "A 
special  finding  is  not  a  mere  report  of  the  evidence,  but  a 
'  statement  of  the  ultimate  facts  on  which  the  law  of  the  case 
must  determine  the  rights  of  the  parties;  a  finding  of  the 
propositions  of  fact  which  the  evidence  establishes,  and  not 
the  evidence  on  which  those  ultimate  facts  are  supposed  to 
rest.  •  .  .  Whether  the  finding  be  general  or  special,  it  shall 
have  the  same  effect  as  the  verdict  of  a  jury;  that  is  to  say,  it 
is  conclusive  as  to  the  facts  so  found.  ...  In  the  case  of  a 
special  verdict  [finding]  the  question  is  presented  as  it  would 
be  if  tried  by  a  jury,  whether  the  facts  thus  found  require  a 
judgment  for  plaintiff  or  defendant.  .  .  .  The  bill  of  excep- 
tions, while  professing  to  detail  all  the  evidence,  is  no  special 
finding  of  the  facts." 

It  is  thus  seen  that  the  only  use  which  can  be  made  of  the 
bill  of  exceptions,  when  there  is  a  special  finding  of  facts,  is  to 
present  the  rulings  of  the  court  in  the  progress  of  the  trial 


j 


Oct.  1880.]  Walnut  v.  Wadb.  689 

upon  questions  of  law.     The  facts  are  conclusively  settled  by 
the  finding  of  the  court.  * 

But  the  finding  under  consideration  is  not  a  finding  of  fact 
but  of  law.  The  question  whether  an  alleged  statute  "is 
really  a  law  or  not,  is  a  judicial  one,  and  is  to  be  settled  and 
determined  by  the  court  and  judges,  and  is  not  a  question  of 
fact  to  be  determined  by  a  jury."  Town  of  South  Ottawa  v. 
Perkins,  94  U.  S.  260 ;  Gardner  v.  The  Collector,  6  Wall. 
499. 

So,  notwithstanding  the  finding  of  the  court  below,  the 
question  whether  the  act  of  March  25,  1869,  was  duly  and 
constitutionally  passed,  is,  as  one  of  law,  open  for  examination 
here,  —  the  decision  of  the  court  on  it  having  been  excepted  to 
at  the  proper  time.  And  in  deciding  it,  not  only  the  facts 
presented  by  the  bill  of  exceptions,  but  any  other  accessible 
competent  evidence  may  be  considered. 

The  plaintiff  in  error  insists  that  the  evidence  set  out  in  the 
bill  of  exceptions  does  not  sustain  the  finding  under  considera- 
tion ;  in  other  words,  that  there  is  error  in  law  in  the  holding 
of  the  court,  that  upon  the  facts  disclosed  the  statute  in  ques- 
tion was  duly  and  constitutionally  passed. 

It  is  settled  by  the  decisions  of  the  Supreme  Court  of  Illinois 
that  the  journals  of  the  legislature  may  be  resorted  to  for  the 
purpose  of  overthrowing  the  prima  facie  evidence  of  the  con- 
stitutional enactment  of  a  law  furnished  by  the  signatures  of 
the  presiding  officers  of  the  two  Houses.  Town  of  South  Ottawa 
v.  Perkins,  supra,  where  those  decisions  on  this  subject  are 
collected. 

Both  parties  upon  the  trial  in  the  court  below  introduced  the 
journals  of  the  two  Houses  of  the  Illinois  legislature,  —  one  to 
prove  and  the  other  to  disprove  the  constitutional  passage  of 
the  law.  From  this  evidence  it  appears  that  the  bill  in  ques- 
tion when  'introduced  into  the  House  was  designated  and 
distinguished  as  House  Bill  No.  231,  and  with  the  title  "  An 
Act  to  amend  an  act  entitled  '  An  Act  to  incorporate  the  Illi- 
nois Grand  Trunk  Railway.' "  It  regularly  passed  the  House 
with  this  title,  having  been  read  three  times  on  three  different 
days  and  having  been  referred  to  and  reported  by  a  com- 
mittee. 

vol.  xiii.  44 
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In  the  Senate,  according  to  the  journals,  the  proceedings 
were  as  follows :  On  February  8,  a  message  was  received  from 
the  House  to  the  effect  that  it  had  passed  House  Bill  No.  231, 
entitled  an  act  to  amend  an  act  entitled  "An  Act  to  in- 
corporate the  Grand  Trunk  Railway."  On  February  9,  the 
bill  with  the  same  number  and  title  was  read  the  first  and  sec- 
ond time  and  referred  to  a  standing  committee.  On  March  4, . 
House  Bill  No.  231,  for  "  An  Act  to  amend  an  act  entitled  an 
act  to  incorporate  the  Illinois  Grand  Trunk  Railway,"  was 
reported  back  with  amendments  by  the  committee,  to  which 
House  Bill  No.  231  had  been  referred,  which  recommended 
that  as  amended  it  be  read  a  third  time  and  passed.  The  next 
day  House  Bill  No.  231,  and  with  the  same  title,  except  that 
the  word  "  Illinois "  was  omitted  therefrom,  was  read  a  third 
time  and  passed. 

The  Senate  amendments  to  House  Bill  No.  231,  with  the 
same  title  as  that  under  which  it  passed  the  House,  were  agreed 
to  by  the  House.  In  the  messages  between  the  two  Houses,  in 
which  the  passage  of  the  bill  by  each  is  reported  to  the  other, 
the  word  "  Illinois  "  is  omitted  from  the  title,  but  its  designa- 
tion as  House  Bill  No.  281  is  preserved.  The  bill,  after  its 
final  passage,  was  enrolled  as  House  Bill  No.  281,  with  the 
title,  "  An  Act  to  amend  an  act  to  incorporate  the  Illinois 
Grand  Trunk  Railway,"  and  it  was  signed  by  that  title  by  the 
presiding  officers  of  both  Houses  and  approved  and  signed  by 
the  governor. 

We  are  now  called  on  to  decide  whether  upon  this  evidence 
the  court  below  was  justified  in  holding  that  the  act  was  duly 
and  constitutionally  passed. 

The  evidence  discloses  the  fact  that  in  its  passage  through 
the  Senate,  according  to  the  journal  of  that  body,  the  word 
"Illinois"  was  twice  dropped  from  the  title  of  the  bill,  and 
that  in  the  message  of  the  House  to  the  Senate  and  of  the  Sen- 
ate to  the  House  reporting  the  passage  of  the  bill  by  those 
bodies  respectively,  the  word  "Illinois"  is  left  out  of  the  title 
of  the  bill. 

The  contention  of  the  plaintiff  in  error  is  that  the  omission 
of  the  word  "Illinois"  from  the  title  of  the  bill  in  several  of 
its  stages  in  the  Senate,  and  especially  in   its  final  passage, 
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defeats  it  as  a  law  and  renders  the  enactment  null  and  void. 
The  ground  of  this  claim  is  that,  according  to  the  journals  of 
the  two  Houses,  "  one  bill  by  one  title  passed  the  House  and 
another  bill  by  another  title  passed  the  Senate." 

The  evidence  of  the  journals  of  the  two  Houses  satisfies  us 
that  beyond  question  there  was  but  one  bill,  and  that  was 
House  Bill  No.  231,  u  to  amend  an  act  entitled  an  act  to  incor- 
porate the  Illinois  Grand  Trunk  Railway ; "  that  this  bill 
regularly  passed  through  all  stages  by  both  Houses  without  any 
change  in  its  title,  was  signed  by  their  presiding  officers  re- 
spectively, and  was  approved  and  signed  by  the  governor. 

The  journals  show  no  amendment  to  the  title  of  the  bill  in 
either  House.  It  is,  therefore,  perfectly  clear  that  the  omission 
of  the  word  "  Illinois"  from  the  title  in  some  of  the  stages  of 
its  passage  through  the  Senate  was  a  mere  clerical  error  in 
keeping  the  journals.  The  designation  of  the  bill  as  House 
Bill  No.  231  was  preserved  in  all  the  stages  of  its  passage 
through  both  Houses,  and  until  it  was  finally  signed  by  the  pre- 
siding officers  of  the  two  Houses  and  approved  by  the  governor. 
The  statute-book  of  the  State  of  Illinois  shows  that  only  one 
act  was  ever  passed  to  incorporate  any  "Grand  Trunk  Rail 
way  "  and  that  was  the  act  to  incorporate  the  Illinois  Grand 
Trunk  Railway.  Therefore  the  act  in  question  must  have 
been  an  amendment  to  that  act  of  incorporation,  and  could  be 
an  amendment  to  no  other. 

The  fact  of  the  identity  of  the  bill  passed  by  the  two  Houses 
is  so  clear  that  it  seems  to  us  no  court  could  have  any  doubt 
on  the  subject. 

In  the  case  of  Larrison  v.  Peoria,  Atlanta,  £  Decatur  Rail- 
road Co.  (77  111.  11),  it  appeared  that  by  some  clerical  error 
the  bill  was  introduced  into  the  Senate  as  "  Senate  Bill  No. 
458,  for  an  act  to  incorporate  the  Peoria,  Atlanta,  &  Dan- 
ville Railroad  Company,"  thus  changing  the  name  of  Decatur, 
in  the  title,  to  Danville ;  but  as  the  bill  preserved  its  identity 
by  holding  its  number,  "  453,"  the  Supreme  Court  of  Illinois 
decided  that  the  act  was  constitutionally  passed.     It  said  :  — 

"And  the  question  is,  was  the  bill  for  the  act  read  three 
times  in  the  Senate  before  its  passage  by  that  body  ?  If  the 
entries  on  the  journal  refer  to  the  same  bill,  then  the  require- 
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ments  of  the  organic  law  are  satisfied.  The  question  is  one  of 
identity.  Do  these  entries  show  there  was  one  or  two  bills 
acted  upon  by  the  Senate  ?  The  number  is  the  same  throughout. 
About  that  there  is  not  the  pretence  of  the  slightest  doubt,  and 
it  is  manifest  that  to  have  more  than  one  bill  pending  at  the 
same  time,  with  the  same  number,  would  lead  to  confusion ;  it 
would  defeat  the  very  object  of  numbering  bills,  which  is  to 
preserve  their  identity  and  prevent  confusion." 

Another  objection,  based  on  the  fact  that  the  journals  do 
not  preserve  the  exact  title  of  the  bill  in  all  the  stages  of  its 
passage  through  the  Senate,  is  that  the  title  did  not  at  all 
times  conform  to  the  constitutional  requirement  that  the  sub- 
ject of  the  bill  should  be  expressed  therein. 

There  is  no  rule  of  parliamentary  law,  and  there  is  no  provi- 
sion of  the  Constitution  of  Illinois,  which  requires  a  bill  to 
preserve  the  same  title  through  all  its  stages  in  both  Houses. 
Larrison  v.  Peoria,  Atlanta,  £  Decatur  Railroad  Co.,  supra ; 
Binz  v.  Weber,  81  111.  288 ;  Plummer  v.  People,  74  id.  361. 
But,  as  already  said,  it  is  sufficiently  clear  from  the  journals  of 
the  two  Houses  that  no  change  whatever  was  made  in  the  title 
of  the  bill  in  either  House,  and  that  the  omission  of  the  word 
u  Illinois  "  from  the  title,  as  given  in  the  journals  of  the  Senate, 
was  a  mere  clerical  error,  which  could  deceive  or  mislead  no 
one.  We  are  of  opinion  that  these  objections  to  the  act  are 
slender  grounds  for  declaring  to  be  null  and  void  a  law  which 
appears  on  the  statute-book  of  a  State,  and  is  found  among  its 
archives. 

It  is  next  insisted  that  the  title  of  the  act,  as  it  appears  upon 
the  statute-book  of  the  State,  does  not  express  its  subject. 

The  Supreme  Court  of  Illinois  has  substantially  decided  this 
point  against  the  plaintiff  in  error  in  the  case  of  Belleville 
Railroad  Co.  v.  Gregory,  15  111.  20.  See  also  Unity  v.  Bur- 
rage,  supra,  p.  447,  where  other  cases  decided  by  the  Supreme 
Court  of  Illinois,  on  this  question,  are  cited.  San  Antonio  v. 
Mehaffy,  96  U.  S.  312. 

We  are  clear,  therefore,  that  the  Circuit  Court  was  right  in 
holding  that  the  act,  by  authority  of  which  the  bonds  in  ques- 
tion were  issued,  was  duly  and  constitutionally  passed. 

It  is  next  contended  by  the  plaintiff  in  error,  that,  under  the 
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act  referred  to,  the  corporate  authorities  of  the  township  alone 
could  make  the  subscription  to  the  stock  of  the  railroad  com- 
pany and  issue  the  bonds  of  the  township.  This  claim  is  based 
on  sect.  5,  art.  9,  of  the  Constitution  of  Illinois  of  1848,  which 
prohibits  the  legislature  from  authorizing  any  person  to  im- 
pose a  burden  of  debt  on  the  township,  except  the  corporate 
authorities. 

The  stock  was  subscribed  and  the  bonds  were  issued  in  this 
case  by  the  supervisor  and  clerk,  and  it  is  insisted  that  neither 
the  act  of  the  legislature  nor  the  Constitution  of  the  State 
allowed  this  to  be  done;  that  it  could  only  be  done  by  the 
corporate  authorities,  which  included  the  legal  voters  as  well  as 
the  supervisor  and  clerk. 

In  construing  a  similar  statute,  passed  under  the  Constitution 
of  1848,  the  Supreme  Court  of  Illinois  has  decided  that,  after  a 
vote  by  the  electors  of  a  township  in  favor  of  a  donation  to  aid 
in  the  construction  of  a  railroad,  the  supervisor  and  clerk  of 
the  township  were  the  proper  corporate  authorities  to  subscribe 
for  the  stock  of  the  company,  and  issue  the  bonds  of  the  town- 
ship therefor.  Town  of  Windsor  v.  Hallett^  97  111.  204  ;  Town 
of  Douglass  v.  Niantic  Savings  Bank  (not  yet  reported). 

These  cases  are  conclusive  of  this  question,  if,  indeed,  it 
needed  any  authority  to  settle  it. 

The  next  point  made  by  the  plaintiff  in  error  is  that  the  act 
of  March  25, 1869,  by  authority  of  which  the  bonds  were  issued, 
did  not  authorize  an  election  to  be  held  on  the  question  of  sub- 
scribing stock  in  the  railway  company,  at  which  only  legal 
voters  should  vote  ;  that  the  word  "  inhabitants,"  whose  ap- 
proval the  act  requires,  cannot  be  construed  to  mean  "voters  " 
or  "electors." 

No  copy  of  the  bonds  appears  in  the  pleadings  in  this  case. 
The  special  finding  of  the  court,  to  which  alone  we  are  author- 
ized to  look  to  ascertain  the  facts  upon  which  the  judgment  of 
the  court;  rests,  declares  that  the  bonds  recite  on  their  face 
that  they  are  issued  u  in  pursuance  of  a  vote  of  the  people  of 
said  town,  held  and  taken  June  25,  1870." 

The  popular  signification  of  the  words  "  people  of  a  town  " 
and  "inhabitants  of  a  town  "  is  the  same;  so  that,  according 
to  the  finding  of  the  court,  the  bonds  recited  on  their  face  a 
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substantial  compliance  with  the  requirement  of  the  statute  that 
the  proposition  for  the  subscription  to  the  stock  of  the  railroad 
company  should  be  submitted  to  the  "  inhabitants  of  the  town 
and  affirmed  by  them."  The  plaintiff  being,  as  appears  from 
the  findings  of  the  court,  a  bona  fide  holder  of  the  bonds  with- 
out notice,  is  not  bound  to  go  behind  this  recital. 

But  it  is  not  necessary,  in  order  to  maintain  the  validity  of 
the  bonds,  to  rely  on  this  finding. 

The  findings  of  the  court  show  that  the  "  voters  "  of  said 
town,  on  June  25,  1870,  voted  in  favor  of  the  proposition  to 
subscribe  $30,000  to  the  stock  of  the  said  railroad  company. 

We  think  that,  by  a  fair  construction  of  the  act,  this 
was  all  that  was  necessary.  The  act,  it  is  true,  requires  the 
approval  of  the  "  inhabitants  "  of  the  town.  In  its  broadest 
sense  this  would  include  all  sexes,  ages,  and  conditions.  To 
require  the  approval  by  a  vote  of  the  "  inhabitants  "  in  this 
sense  would  be  an  absurdity.  The  act  itself  is  its  own  in- 
terpreter, and  shows  that  this  is  not  its  meaning.  It  provides 
that,  upon  the  application  of  ten  voters,  it  shall  be  the  duty 
of  the  clerk  "  to  call  an  election,  in  the  same  manner  that 
other  elections  for  said  city,  town,  or  township  are  called,  for 
the  purpose  of  determining  whether  said  city,  town,  or  town- 
ship will  subscribe  to  the  stock  of  said  railway." 

The  calls  for  "  other  elections  for  said  city,  town,  or  town- 
ship "  are  addressed  to  the  legal  voters,  and  legal  voters  only 
are  allowed  to  vote.  The  act,  though  carelessly  drawn,  clearly 
meant  to  restrict  the  election  to  the  voters,  and  the  approval  of 
the  "  inhabitants  "  was  to  be  indicated  by  the  vote  of  a  majority 
of  the  legal  voters.  This  approval  the  finding  of  the  court 
shows  was  obtained. 

The  intimation  that  the  law  required  two  elections  for  pre- 
cisely the  same  purpose,  one  at  which  the  inhabitants,  and  the 
other  at  which  the  electors,  of  the  town  should  vote,  imputes  to 
the  General  Assembly  an  absurdity  in  legislation  which  the 
language  of  the  act  utterly  fails  to  justify. 

We  think,  therefore,  that  this  assignment  of  error  is  without 
substantial  ground  to  rest  on. 

It  appears  from  the  finding  of  the  court  that  an  election 
was  held  on  June  25,  1870,  on  the  proposition  to  subscribe 
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$30,000  to  said  railroad  company.  The  plaintiff  in  error  claims 
that  this  proposition  was  never  approved  by  the  directors  of  the 
company,  and,  therefore,  that  the  bonds  issued  to  carry  this 
proposition  into  effect  were  issued  without  authority,  and  are, 
therefore,  invalid. 

There  are  two  answers  to  this  claim :  1.  The  act  of  March 
25,  1869,  does  not  require  the  approval  of  the  directors  of  the 
company  to  the  proposition  as  a  condition  precedent  to  the  sub- 
scription of  stock  and  the  issue  of  bonds.  2.  The  court  finds 
that  the  bonds  contained  recitals  averring  that  they  were  issued 
by  authority  of  the  act  of  March  25,  1869,  and  in  pursuance  of 
a  vote  of  the  people  of  said  town,  which  is  in  effect  an  averment 
that  the  conditions  prescribed  by  said  act  to  be  performed  be- 
fore said  bonds  could  be  issued  had  been  in  fact  performed. 
Whether  the  conditions  precedent  had  been  complied  with  was 
a  question  which  was  in  effect  left  by  the  law  to  the  "  corporate 
authorities "  who  issued  the  bonds,  to  decide.  The  plaintiff, 
therefore,  being  a  bona  fide  holder,  was  not  bound  to  look 
beyond  the  legislative  act  and  the  recitals  in  the  bonds.  Town 
of  Colomay.  Haves,  92  U.  S.  484 ;  Marcy  v.  Township  of  Oswego, 
id.  637. 

The  bill  of  exceptions  shows  that  the  plaintiff  in  error  ob- 
jected to  the  admission  in  evidence  of  the  coupons  sued  on, 
because,  1,  they  were  not  presented  to  the  proper  officers  or 
demand  of  payment  made  thereon  and  notice  given  to  the 
drawers  before  suit ;  2,  because  they  were  detached  from  and 
not  annexed  to  any  bond,  and  the  absence  of  the  bond  was  not 
accounted  for,  and  the  same  were  not  negotiable  paper  suffi- 
cient to  base  an  action  upon ;  and,  3,  because  said  coupons 
never  were  indorsed  and  are  not  negotiable  by  delivery. 

None  of  these  grounds  of  objection  are  tenable.  The  form 
of  the  coupons  does  not  change  their  nature.  They  are  evi 
dences  of  the  sums  due  for  interest  on  the  bonds.  The  fact 
that  they  are  made  payable  at  a  particular  place  does  not  make 
a  presentation  for  payment  at  that  place  necessary  before  a  suit 
can  be  maintained  on  them.  Wallace  v.  McConnell,  13  Pet. 
136;  Irvine  v.  Withers,  1  Stew.  (Ala.)  234;  Montgomery  v. 
Elliott,  6  Ala.  701. 

The  second  and  third  grounds  of  objection  are  answered  by 
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the  decision  of  this  court  in  Clark  v.  Iowa  City  (20  Wall.  583), 
where  it  is  said :  "  Coupons  for  instalments  of  interest  when 
severed  from  bonds  are  negotiable  and  pass  by  delivery.  They 
then  cease  to  be  incidents,  and  become  in  fact  independent 
claims,  and  they  do  not  lose  their  validity  if  for  any  cause  the 
bonds  are  cancelled  or  paid  before  maturity,  nor  their  negoti- 
able character,  nor  their  ability  to  support  separate  actions." 
See  also  Aurora  City  v.  West,  7  id.  82;  Thompson  v.  Lee 
County,  3  id.  327. 

It  is  next  alleged  for  error  that  the  Circuit  Court  allowed 
interest  on  the  coupons  sued  on  to  be  included  in  the  judgment. 

The  coupons  bore  interest  from  the  day  when  they  were  pay- 
able. Aurora  City  v.  West,  supra  ;  Clark  v.  Iowa  City,  supra ; 
Town  of  Genoa  v.  Woodruff,  92  U.  S.  502. 

There  is  nothing  in  the  act  authorizing  the  issue  of  the 
bonds  to  which  the  coupons  belonged  that  takes  them  out  of 
these  decisions.  And  we  have  been  referred  to  no  legislation 
in  the  State  of  Illinois  which  forbids  the  allowance  of  interest 
on  this  kind  of  commercial  paper. 

The  failure  to  present  the  coupons  for  payment  does  not 
prevent  the  running  of  interest.  If  the  town  had  shown  that 
it  had  money  ready  to  pay  the  coupons  at  the  time  and  place 
where  they  were  payable,  this  would  have  been  a  defence  to 
the  claim  for  interest.  Wallace  v.  McConnell,  supra.  But 
no  such  proof  was  offered,  nor  was  it  claimed  that  the  fact 
existed. 

Finally,  the  fact  that  the  corporate  authorities  of  the  plain- 
tiff in  error  issued  bonds  to  the  amount  of  $40,000,  when  the 
election  held  on  June  25,  1870,  only  authorized  the  issue  of 
$30,000,  can  have  no  effect  on  the  rights  of  the  defendant  in 
error  to  his  judgment  in  this  case.  The  finding  of  the  court  is, 
that  his  bonds  recited  on  their  face  that  they  were  issued  by 
authority  of  the  act  of  March  25,  1869,  and  in  pursuance  of 
the  vote  taken  June  25,  1870. 

There  was  nothing  in  the  act  which  placed  any  limit  to  the 
amount  of  stock  which  the  town  might  subscribe,  and  the  reci- 
tals of  the  bonds  gave  no  notice  to  the  holder  that  the  bonds 
issued  exceeded  the  amount  of  stock  which  the  town  had  voted 
to  subscribe.     There  was  nothing  to  arouse  the  suspicions  of  a 
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purchaser  ;  nothing  to  put  him  on  inquiry.     As  the  defendant 

in  error  is  a  bona  fide  holder  for  value,  the  fact  that  the  amount 

of  the  bonds  issued  by  the  corporate  authorities  exceeded  by 

(10,000  the  amount  of  stock  voted  for  by  the  inhabitants  June 

25,  1870,  can  have  no  influence  upon  his  right  to  a  recovery 

upon  the  bonds  which  he  holds. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 


Ohio  v.  Frank. 

1.  The  rulings  in  Walnut  v.  Wade  (supra,  p.  683)  reaffirmed.  /4&-33>T 

2.  The  court  enforces  the  ruling  of  the  Supreme  Court  of  Illinois,  that  a  note  tf 

given  in  that  State  for  a  sum  of  money  at  a  stipulated  rate  of  interest  not         \M 
exceeding  ten  per  cent  per  annum  bears  that  rate  as  long  as  the  principal         J- — 
remains  unpaid. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  William  C.  Goudy  and  Mr.  Allan  C.  Story  for  the  plain- 
tiff in  error. 

Mr.  J.  27".  Robert*  and  Mr.  Shelby  M.  Cvllom  for  the  defend- 
ant in  error. 

Mr.  Justice  Woods  delivered  the  opinion  of  the  court. 

This  was  an  action  upon  bonds  issued  by  the  town  of  Ohio, 
the  plaintiff  in  error,  and  upon  certain  unpaid  coupons  attached 
to  them.  The  bonds  were  issued  by  authority  of  the  act  of  the 
legislature  of  Illinois  of  March  25,  1869,  referred  to  in  Walnut 
v.  Wade,  supra,  p.  683.  That  case  decided  every  question  raised 
in  this  except  one,  which  relates  to  the  matter  of  interest  on 
the  bonds. 

That  interest  was  at  the  rate  of  ten  per  cent  per  annum. 
In  entering  judgment  the  court  below  included  interest  upon 
the  bonds  at  that  rate  from  their  maturity  until  the  date  of  the 
judgment.     This  was  assigned  for  error  because  there  was  no 
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agreement  in  the  bonds  to  pay  interest  after  maturity.  It  was 
claimed  that  no  interest  at  all  should  have  been  allowed  on 
them  after  they  fell  due,  but  that  if  any  interest  was  allowed 
it  should  have  been  computed  only  at  the  rate  of  six  per  cent 
per  annum,  which  is  the  legal  rate  in  Illinois. 

At  the  date  of  the  bonds  sued  on  the  law  of  Illinois  fixed  the 
rate  of  interest  at  six  per  cent  per  annum  where  it  was  not 
settled  by  the  contract,  but  allowed  parties  to  contract;  for  any 
rate  not  exceeding  ten  per  cent  per  annum. 

No  authority  is  cited  in  support  of  the  proposition  that  no 
interest  should  have  been  allowed  on  the  bonds  after  their 
maturity. 

The  plaintiff  in  error  relies  upon  the  case  of  Holden  v.  Tru*t 
Company  (100  U.  S.  72),  to  support  the  claim  that  only  six 
per  cent  interest  should  have  been  computed  on  the  bonds  after 
their  maturity. 

That  case  arose  in  the  District  of  Columbia,  where  substan- 
tially the  same  regulations  on  the  subject  of  interest  were  pre- 
scribed by  statute  as  in  Illinois.  The  court  in  that  case  said: 
"  The  rule  heretofore  applied  by  this  court,  under  the  circum- 
stances of  this  case,  has  been  to  give  the  contract  rate  up  to  the 
maturity  of  the  contract,  and  thereafter  the  rate  prescribed  for 
cases  where  the  parties  themselves  have  fixed  no  rate."  But 
the  court  added :  "  When  a  different  rule  has  been  established 
it  governs  of  course  in  that  locality.  The  question  is  always 
one  of  local  law." 

A  different  rule  has  been  established  in  Illinois  by  the  de- 
cisions of  the  Supreme  Court  of  that  State.  In  Phinney  v. 
Baldwin  (16  111.  108),  it  was  held  that  a  note-given  for  a  sum 
of  money,  bearing  interest  at  a  given  rate  per  month,  continues 
to  bear  that  rate  of  interest  as  long  as  the  principal  remains 
unpaid. 

This  rule  was  followed  by  the  court  below  in  computing  the 

amount  of  the  judgment  in  this  case. 

Judgment  affirmed. 
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The  "Civilta"  and  the  " Resti^ss." 

1.  A  steam-tug  making  between  seven  and  eight  knots  an  hour  was  towing  a 

ship  by  a  hawser  leading  astern  two  hundred  and  seventy  feet.  The  course 
which  they  were  sailing  crossed  that  of  a  schooner  moving  at  the  rate  of 
from  two  to  three  knots  an  hour  at  a  point  just  ahead  of  the  tug,  or  be- 
tween her  and  the  ship.  The  schooner  had  a  competent  man  at  her  wheel 
and  a  lookout,  both  of  whom  did  their  duty  faithfully.  Her  lights  were 
properly  set  and  brightly  burning,  and  she  kept  her  course  about  northeast. 
There  was  a  pilot  upon  the  ship,  to  whose  orders  the  tug  was  subject.  He, 
however,  gave  none.  The  tug  did  not  slow  her  engine  until  the  schooner 
was  up  to  her,  nor  stop  it  until  the  schooner  was  about  to  strike  the  haw- 
ser. The  course  of  the  tug  and  the  ship  had  then  been  changed  about  a 
point  to  the  south.  The  ship  struck  the  schooner  on  her  port  side,  at  about 
the  fore-rigging,  and  sunk  her.  Held,  that  the  ship  and  the  tug,  being 
in  contemplation  of  law  but  one  vessel  under  steam,  were  bound  to  keep 
out  of  the  way  of  the  schooner,  and  are  liable  for  the  damages  which  she 
sustained. 

2.  The  form  of  decree  sanctioned  in  The  Alabama  and  the  Gamecock  (02  U.  S. 

696)  approved. 

Appeals  from  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  William  Allen  Butler  for  the  "  Civilta." 
Mr.  Lucius  E.  Chittenden  for  the  "  Restless." 
Mr.  Robert  D.  Benedict,  contra. 


Me.  Chief  Justice  Waits  delivered  the  opinion  of  the 
court. 

This  is  a  suit  for  damage  by  collision,  begun  by  the  owners 
and  master  of  the  schooner  "  Magellan "  against  the  ship 
"  Civilta"  and  the  tug  "  Restless."  The  libel  alleges  that  the 
schooner  was  heading  about  northeast,  having  her  booms  on 
her  port  side,  and  making  about  two  and  a  half  or  three  knots 
an  hour,  and  that  "  the  tug  was  towing  the  ship  at  the  rate  of 
about  eight  or  nine  knots  an  hour  and  headed  for  the  schooner 
until  she  was  very  near  to  her,  when  she  suddenly  sheered  to 
port  across  the  bows  of  the  schooner  and  just  cleared  her,  but 
brought  the  ship  down  on  the  schooner." 

The  answers  both  of  the  tug  and  the  ship  state  that  the 
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course  ot  the  tug  with  the  ship  following  in  her  wake  was 
southwest,  and  that  of  the  schooner  about  northeast,  which  if 
kept  would  have  carried  her  at  a  safe  distance  on  the  star- 
board side  of  the  tug  and  ship ;  that  the  tug  and  ship  kept 
steadily  on  their  course,  until .  the  tug  passed  the  schooner, 
when  the  schooner  suddenly  kept  away  to  the  right  between 
the  tug  and  the  ship,  ran  on  to  the  hawser,  and  was  sunk. 
In  this  way  was  presented  the  principal  issue  of  fact  in  the 
case. 

The  findings  were  substantially  as  follows:  The  tug  was 
towing  the  ship  from  New  Haven  to  New  York  by  a  hawser 
about  two  hundred  and  seventy  feet  long,  leading  astern  from 
the  tug.  The  ship  had  on  board  a  pilot  and  the  tug  was  sub- 
ject to  his  orders.  The  night  was  clear  and  pleasant  and  lit 
by  the  moon.  The  wind  was  light  and  a  little  to  the  west  of 
south.  The  ship  and  tug  were  going  between  seven  and  eight 
knots  an  hour.  The  collision  occurred  a  little  to  the  westward 
of  Sand's  Point. 

The  schooner  was  bound  to  Boston.  She  was  sailing  free 
with  her  booms  off  to  port,  and  was  making  from  two  to  three 
knots  an  hour.  Her  lights  were  properly  set  and  burning 
brightly,  as  required  by  law.  She  had  a  competent  man  at  her 
wheel  and  a  competent  lookout,  and  each  of  them  faithfully 
performed  his  duty.  Her  course  was  about  northeast,  and  it 
was  not  changed  before  the  collision. 

The  ship  and  tug  were  seen  by  those  on  the  schooner  bear- 
ing a  little  on  their  port  bow,  and  the  schooner  was  seen  by 
those  on  the  ship  and  tug  bearing  a  little  on  their  starboard 
bow.  The  courses  of  the  schooner  and  the  ship  and  tug  crossed 
each  other  just  ahead  of  the  tug  or  between  the  tug  and  the 
ship.  The  tug  did  not  slow  her  engine  until  the  schooner  had 
got  up  to  her,  and  did  not  stop  till  the  schooner  was  just  strik- 
ing the  hawser.  The  tug  did  not  change  her  course  until  the 
schooner  was  up  to  her  or  nearly  so,  and  the  tug  and  ship  had 
changed  their  course  about  a  point  to  the  south  before  the 
collision. 

The  ship  struck  the  schooner  on  her  port  side  at  about  the 
fore-rigging  and  sunk  her.  The  lights  of  the  schooner  were 
not  observed  by  those  on  board  the  tug  or  those  on  board  the 
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ship,  and  those  on  board  the  tug  and  ship  mistook  the  course 
of  the  schooner.  The  pilot  on  the  ship  gave  no  orders  to  the 
tug. 

Upon  these  facts  the  court  below  gave  a  decree  against  both 
the  ship  and  tug  and  apportioned  the  damages,  one-half  to 
each,  with  a  provision  that  if  either  of  the  vessels  should  prove 
insufficient  to  pay  its  share  the  residue  might  be  collected  from 
the  other. 

The  ship  and  the  tug  have  taken  separate  appeals. 

It  was  substantially  conceded  in  the  argument  that  upon  the 
findings  the  schooner  is  entitled  to  recover  her  damages  either 
from  the  ship  or  the  tug.  The  effort  of  each  of  the  respond- 
ents has  been  to  throw  on  the  other  the  entire  responsibility  for 
the  loss.  On  the  part  of  the  tug,  however,  it  was  contended 
that  the  findings  do  not  meet  the  issues  raised  by  the  plead- 
ings, but  in  this  we  think  counsel  are  in  error.  It  is  quite  true 
the  finding  is  that  the  courses  the  vessels  were  on  crossed  each 
other  just  ahead  of  the  tug,  or  between  the  tug  and  the  ship, 
when  there  is  no  express  averment  to  that  effect  either  in  the 
libel  or  the  answer,  but  the  finding  is  certainly  not  inconsistent 
with  anything  that  is  alleged.  A  southwest  course  would  be 
parallel  with  a  northeast  course,  and  the  two  could  not  cross ; 
but  in  the  libel  it  is  averred  that  the  schooner  was  heading 
about  northeast.  Such,  also,  is  the  statement  in  the  answers, 
and  the  finding  is  the  same.  A  course  which  varied  even  a 
little  from  northeast  might  cross  one  that  was  southwest.  The 
libel  charges  the  tug  with  suddenly  sheering  to  port,  while  the 
tug  and  ship  say  the  schooner  suddenly  kept  away  to  the  right. 
The  finding  is  that  the  schooner  did  not  change  her  course,  and 
that  the  ship  and  tug  only  went  off  their  course  one  point  to 
the  south.  Upon  the  findings  the  collision  seems  to  have 
occurred  because  the  original  courses  crossed  each  other  with 
the  vessels  in  dangerous  proximity,  and  not  because  of  a  sudden 
change  of  course  by  the  tug  as  alleged.  This  we  think  suf- 
ficient. 

Upon  the  findings  as  they  stand  we  think  the  decree  below 
was  right.  The  ship  and  the  tug  were  in  law  one  vessel,  and 
that  a  vessel  under  steam.  It  was  their  duty,  therefore,  to 
keep  out  of  the  way.     Whether  the  one  vessel,  which  the  two 
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constituted  for  the  purposes  of  the  case,  was  the  ship,  or  the 
tug,  or  both,  is  the  important  question. 

The  tug  furnished  the  motive  power  for  herself  and  the  ship. 
Both  vessels  were  under  the  general  orders  of  the  pilot  on  the 
ship,  but  it  is  expressly  found  as  a  fact  that  the  tug  actually 
received  no  orders  from  him.  Being  on  the  ship,  which  was 
two  hundred  and  seventy  feet  astern  of  the  tug,  it  is  not  to  he 
presumed  that  he  was  to  do  more  than  direct  the  general  course 
to  be  taken  by  the  ship  in  getting  to  her  place  of  destination. 
The  details  of  the  immediate  navigation  of  the  tug,  with  refer- 
ence to  approaching  vessels,  must  necessarily  have  been  left  to 
a  great  extent  to  those  on  board  of  her.  She  was  where  she 
would  ordinarily  see  an  object  ahead  before  those  on  the  ship 
could,  and  having  all  the  motive  power  of  the  combined  vessels 
under  her  own  control,  she  was  in  a  situation  to  act  promptly 
and  do  what  was  required  under  the  circumstances.  That  this 
was  expected  is  clearly  shown  by  the  fact  that  down  to  the 
time  of  the  collision  the  pilot  on  the  ship  had  found  no  occa- 
sion to  direct  her  movements.  Her  own  pilot  or  master  seems 
to  have  managed  the  navigation  satisfactorily.  We  do  not  en- 
tertain a  doubt  that,  situated  as  the  tug  was,  in  the  night,  so 
far  away  from  the  ship,  it  was  her  duty  to  do  what  was  re- 
quired by  the  law  of  a  vessel  under  steam,  to  keep  herself  and 
the  ship  out  of  the  way  of  an  approaching  vessel,  particularly 
if  the  pilot  of  the  ship  did  not  assume  actual  control  for  the 
time  being  of  the  navigation  of  the  two  vessels. 

Such  being  the  case,  we  think  it  clear  both  vessels  were  in 
fault.  Both  mistook  the  course  of  the  schooner,  and  neither 
those  on  the  ship  nor  those  on  the  tug  observed  the  lights  on 
the  schooner,  although  they  were  properly  set  and  burning 
brightly.  It  was  for  this  reason  undoubtedly  that  neither 
those  on  the  ship  nor  those  on  the  tug  took  any  steps  in  time 
to  avoid  the  collision.  They  evidently  thought  the  course  they 
were  on  would  take  them  by  in  safety,  until  it  was  too  late. 
Both  vessels  were  responsible  for  the  navigation,  as  has  already 
been  seen :  the  ship  because  her  pilot  was  in  general  charge, 
and  the  tug  because  of  the  duty  which  rested  on  her  to  act 
upon  her  own  responsibility  in  the  situation  in  which  she  was 
placed.     The  tug  was  in  fault  because  she  did  not  on  her  own 
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motion  change  her  cotfrse  so  as  to  keep  both  herself  and  the 

ship  out  of  the  way ;  and  the  ship  because  her  pilot,  who  was 

in  charge  both  of  ship  and  tug,  neglected  to  give  the  necessary 

directions  to  the  tug,  when  he  saw  or  ought  to  have  seen  that 

no  precautions  were  taken  by  the  tug  to  avoid  the  approaching 

danger.     Had  either  the  ship  or  the  tug  done  its  duty  under 

the  circumstances,  there  could  have  been  no  collision. 

The  decree  is  in  the  form  sanctioned  by  this  court  in  The 

Alabama  and  the  Gamecock,  92  U.  S.  695. 

Decree  affirmed. 


Railroad  Company  v.  United  States. 

A.,  a  railroad  company,  in  the  execution  of  its  contract  with  the  government, 
carried  the  mails  from  P.  to  F.,  the  route  being  partly  over  its  own  road 
and  partly  over  a  portion  of  the  road  of  company  B.,  which  also  had  a  con* 
tract  for  carrying  the  mails  over  its  entire  line.  After  the  passage  of  the 
act  of  March  8, 1873,  c.  231,  the  Post- Office  Department  made  frequent  ad- 
justments of  the  amount  due  to  the  respective  companies,  which  was  from 
time  to  time  received  without  protest  or  objection.  B.  having  received  the 
amount  due  for  conveying  all  the  mails  over  its  road,  although  over  a  part  of 
it  a  portion  of  them  had  been  carried  by  A.  under  its  contract,  the  latter 
brought  suit  against  the  United  States  to  recover  compensation  for  the  por- 
tion so  carried.  Held,  that  A.'s  acquiescence  in  the  adjustments  precluded 
the  maintenance  of  the  suit. 

Appeal  from  the  Court  of  Claims. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr,  John  F.  Farnsworth  for  the  appellant. 
The  Solicitor- General,  contra. 

Mr.  Justice  Milleb  delivered  the  opinion  of  the  court. 

The  Philadelphia  and  Baltimore  Central  Railroad  Company- 
brought  suit  in  the  Court  of  Claims  for  the  amount  which  it 
asserted  to  be  due  for  carrying  the  mails  between  the  city  of 
Philadelphia  and  Chester,  from  July  1,  1873,  until  March  31, 
1877,  and  recovered  a  judgment  for  what  was  claimed  as  to  all 
the  time  mentioned  except  the  period  between  July  1,  1873, 
and  December,  1875. 

The  service  was  rendered  under  a  contract  to  carry  by  rail 
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the  mails  from  Philadelphia  to  Port  Deposit,  in  the  State  of 
Maryland.  Part  of  the  road  over  which  they  were  carried  lies 
between  Philadelphia  and  Chester,  and  it  belonged  to  the 
Philadelphia,  Wilmington,  and  Baltimore  Railroad  Company. 
This  latter  company  also  carried  mails  over  its  own  road  be- 
tween these  points  and  continuously  to  Baltimore. 

After  the  passage  of  the  act  of  March  3,  1873,  c.  231,  the 
Postmaster-General  required  all  the  mails  carried  over  these 
routes  to  be  weighed,  and  made  repeated  adjustments  of  the 
sums  due  to  each  company,  and  the  amounts  so  found  were 
paid,  and  received  without  objection  or  protest  from  July  1, 
1873,  to  Dec.  4,  1875.  At  that  date  the  claimant  notified  the 
Postmaster-General  that  he  had  not  been  paying  it  enough, — in 
fact,  had  only  been  paying  it  for  the  distance  between  Chester 
and  Port  Deposit.  It  turned  out  that  the  Philadelphia,  Wil- 
mington, and  Baltimore  Railroad  Company  had  been  receiving 
the  compensation  for  all  the  mails  carried  over  its  road  between 
Philadelphia  and  Chester,  though  the  claimant  had  the  con- 
tract for  so  much  of  them  as  went  from  Philadelphia  to  Port 
Deposit  and  intermediate  points.  The  Postmaster-General  in- 
sisted that  he  was  right,  and  refused  to  pay  the  claimant, 
though  the  mails  were  still  carried  under  the  then  existing 
contracts  until  March  31,  1877. 

The  Court  of  Claims  found  in  favor  of  the  claimant,  and 
rendered  judgment  for  the  sum  due  after  the  notification  and 
demand  of  Dec.  4,  1875,  but  held  that  the  company  was  es- 
topped by  its  acquiescence  in  the  adjustments  and  the  pay- 
ments it  had  received  without  objection  or  protest,  from  July 
1,  1873,  to  that  period.     The  claimant  appealed. 

In  this  we  think  the  Court  of  Claims  was  right.  It  must  be 
held  to  have  known  on  what  basis  of  weight  and  distance  these 
adjustments  were  made.  They  were  made  frequently,  and  the 
sums  which,  by  those  adjustments,  were  due  to  each  company 
were  paid  monthly  or  quarterly. 

If  the  claimant,  during  all  this  time,  stood  by  contentedly 
and  saw  th$  money  which  it  now  claims  paid  to  the  other  com- 
pany, and  received  and  receipted  for  the  money  paid  it  on  that 
foundation,  it  would  be  inequitable  to  permit  it  now  to  recover, 
and  thus  make  the  government  pay  twice.     For  the  time  the 
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mails  were  carried  after  this  notice  or  assertion  of  the  present 

claim  it  has  recovered  judgment,  and  the  government  has  not 

appealed.     For  what  it  lost  by  its  neglect  in  making  claim  on 

these  settlements  when  receiving  payment,  it  must  submit  to 

loss. 

Judgment  affirmed. 


District  of  Columbia  v.  Cluss. 

1.  In  1870,  the  Board  of  Trustees  of  Colored  Schools  for  the  District  of  Colum- 

bia had  authority  to  employ  an  architect  to  prepare  the  plans  and  specifi- 
cations for  a  school-house  in  Washington,  and  superintend  its  construction, 
and  could,  as  the  agent  of  the  District,  bind  it  to  pay  him  for  his  ser- 
vices. 

2.  The  disallowance  of  his  claim  by  the  board  of  audit  constituted  by  the  act 

of  June  20,  1874,  c  337  (18  Stat.,  pt.  3,  p.  116),  does  not  bar  his  right  of 
recovery. 

3.  The  corporation  which  the  act  of  Feb.  21,  1871,  c.  62  (16  Stat.  419),  created 

by  the  name  of  the  District  of  Columbia  succeeded  to  the  property  and 
liabilities  of  the  corporations  which  were  thereby  abolished. 

Error  to  the  Supreme  Court  of  the  District  of  Columbia. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Albert  Q-.  Middle  for  the  plaintiff  in  error. 
Mr.  Enoch  Totten,  contra. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

In  1870,  the  Board  of  Trustees  of  Colored  Schools  for  the 
District  of  Columbia  employed  the  plaintiff,  who  is  an  archi- 
tect by  profession,  to  prepare  the  plans  and  specifications  for  a 
scbool-house  in  Washington,  and  to  superintend  its  construc- 
tion, agreeing  to  give  him  for  his  services  five  per  cent  on  the 
cost  of  the  building.  This  was  the  ordinary  rate  of  charge  as 
compensation  for  similar  services  in  the  District.  In  1872,  the 
building  was  constructed,  and  cost  about  $66,000.  The  board 
of  trustees  approved  of  the  work,  and  paid  the  plaintiff  $1,100 
in  cash,  and  gave  him  a  voucher  for  $2,155  more,  being  for  the 
balance  due,  and  also  the  sum  of  $255  for  services  in  superin- 
tending repairs  upon  other  buildings.  This  voucher  the  plain- 
tol.  xm.  45 
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tiff  sold  and  delivered  to  the  Freedman's  Savings  and  Trust 
Company,  for  whose  benefit  this  action  is  brought. 

The  Board  of  Trustees  of  Colored  Schools  has  since  been  abol- 
ished, and  a  new  board  organized  to  take  charge  of  all  the  pub- 
lic schools,  whether  of  white  or  colored  children.  But  when 
the  original  board  existed  it  was  the  agent  of  the  District  for 
the  purposes  intrusted  to  it,  and  could  bind  the  District  for  the 
services  rendered  by  the  plaintiff.  The  building  constructed, 
and  the  other  buildings  upon  which  the  repairs  were  made 
under  his  superintendence,  belong  to  the  District  and  are  used 
by  it  for  colored  schools,  yet  the  amount  due  him  for  which 
the  voucher  was  given  has  never  been  paid.  The  jury  were  of 
opinion  that  the  District  should  pay  it,  and  we  agree  with 
them. 

The  disallowance  of  the  claim  by  the  board  of  audit,  if  such 
had  been  allowed  to  be  proved,  would  not  have  concluded  the 
plaintiff.  That  board  was  not  a  judicial  body,  whose  action 
was  final ;  it  exercised  little  more  than  the  functions  of  an 
accountant.  A  claim  allowed  by  it  was  not  necessarily  a  valid 
one  ;  a  claim  disallowed  was  not,  therefore,  illegal.  Its  action 
either  way- left  the  matter  open  to  contestation  in  the  courts. 

Though  the  contract  of  the  plaintiff  with  the  board  of  trus- 
tees was  made  before  the  act  creating  the  District  into  one 
municipal  corporation,  the  work  was  not  completed  until  after- 
wards, when  it  was  accepted  and  approved.  The  new  corpora- 
tion succeeded  to  the  property  of  the  two  former  ones,  and  also 

to  their  liabilities. 

Judgment  affirmed. 
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School  District  v.  Insurance  Company. 

The  act  of  the  legislature  of  Nebraska  approved  Feb.  2, 1875,  entitled  "An  Act 
authorizing  School  District  Number  66,  of  Richardson  County,  to  issue 
bonds  for  the  purpose  of  erecting  a  school  building,  procuring  a  site  there- 
for, and  for  setting  apart  a  fund  to  pay  the  same,"  is  void,  it  being  in  con- 
flict with  sect  1,  art.  8,  of  the  Constitution  of  that  State  of  1860-07,  which 
declares  that  "  the  legislature  shall  pass  no  special  act  conferring  corporate 
powers." 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Nebraska. 

The  facts  $ure  stated  in  the  opinion  of  the  court. 

Mr.  E.  J3stabrook%  for  the  plaintiff  in  error. 
Mr.  WUlard  P.  Hall,  contra. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

The  defendant  in  error  recovered  a  judgment  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  Nebraska  against 
the  plaintiff  in  error  for  the  sum  of  $2,554.70.  The  judges  of 
the  Circuit  Court  certified  a  difference  of  opinion  on  three 
questions  of  law  arising  in  the  case,  only  one  of  which  is  neces- 
sary to  be  considered  here,  namely :  "  Whether  the  said  act  of 
th£  legislature  of  Nebraska,  approved  Feb.  2, 1875,  recited  in 
the  bonds  (the  coupons  of  which  are  in  suit),  is  in  conflict  with 
sect.  1  of  art.  8  of  the  Constitution  of  the  State,  because  the 
same  is  a  special  act  conferring  corporate  powers;  and  also 
whether  it  is  in  conflict  with  sect.  19  of  art.  2  of  the  Constitu- 
tion of  the  State  because  it  contains  more  than  one  subject/' 

Indeed,  we  only  propose  to  consider  the  first  branch  of  this 
double  question.  Sect.  1,  art.  8,  of  the  Constitution  of  Ne- 
braska of  1866-67  reads  thus:  "The  legislature  shall  pass  no 
special  act  conferring  corporate  powers." 

The  act  of  Feb.  2,  1875,  is  entitled  "An  Act  authorizing 
School  District  Number  56,  of  Richardson  County,  to  issue 
bonds  for  the  purpose  of  erecting  a  school  building,  procuring 
a  site  therefor,  and  for  setting  apart  a  fund  to  pay  the  same." 

It  authorized  the  school  board  to  issue  bonds  to  the  amount 
of  $20,000,  payable  in  ten  or  twenty  years,  with  ten  per  cent 
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per  annum  interest,  for  that  purpose,  and  required  a  vote  of  a 
majority  of  the  electors  of  the  district  before  they  could  be 
issued.  It  forbade  the  sale  of  these  bonds  at  less  than  eighty- 
five  cents  on  the  dollar.  It  also  enacted  that  all  the  penalties 
and  forfeitures  thereafter  imposed,  for  any  breach  of  the  ordi- 
nances of  Falls  City,  and  all  money  for  licenses  to  sell  or  traffic 
in  liquors,  or  any  other  commodity  or  license  to  transact  other 
business,  should  be  paid  over  to  the  board  of  trustees  of  the 
school  district,  as  well  as  all  fines  imposed  by  the  police  judge 
of  said  city. 

The  bonds  on  which  the  judgment  in  this  case  was  rendered 
were  issued  under  this  act,  and  it  was  so  recited  on  their  face. 
That  this  was  a  special  act  is  not  denied.  Nor  cUn  it  be  con- 
troverted successfully  that  it  confers  corporate  powers.  The 
power  to  make  a  contract  of  this  character,  to  collect  the  taxes 
necessary  to  pay  the  debt,  to  contract  for  and  superintend  and 
pay  for  the  building,  to  receive  the  fund  mentioned  from  the 
authorities  of  Falls  City,  are  all  in  their  nature  corporate  acts 
when  performed  by  a  body  possessing  corporate  powers. 

The  statutes  of  Nebraska  then  in  force  declare  that  "  every 
duly  organized  school  district  shall  be  a  body  corporate,  and 
possess  all  the  usual  powers  of  a  corporation  for  public  pur- 
poses," .  .  .  "  and  may  sue  and  be  sued,  purchase,  hold,  and  sell 
such  personal  and  real  estate  as  the  law  allows."  The  power 
conferred  by  the  act  of  1875  on  School  District  No.  56  was 
conferred  on  a  corporation,  and  was  to  be  exercised  by  it  as  a 
corporation.  It  is,  therefore,  a  corporate  power,  and  was  con- 
ferred, if  at  all,  by  a  special  act. 

In  response  to  this  it  is  said  that  a  school  district  is  only  a 
quasi  corporation,  and  does  not  come  within  the  constitutional 
provision.  What  is  meant  by  the  words  u  quasi  corporation,"  as 
used  in  the  authorities,  is  not  always  very  clear.  It  is  a  phrase 
generally  applied  to  a  body  which  exercises  certain  functions 
of  a  corporate  character,  but  which  has  not  been  created  a  cor- 
poration by  any  statute,  general  or  special. 

Such  is  not  the  case  here,  for  the  language  of  the  Nebraska 
statute  makes  school  districts  corporations  in  the  fullest  sense 
of  the  word. 

It  is  next  argued  that  the  constitutional  provision  was  only 
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intended  to  apply  to  private  corporations,  as  distinguished  from 
those  which  are  part  of  the  body  politic,  such  as  counties  and 
towns. 

But  we  see  no  warrant  for  this  distinction. 

There  is  certainly  nothing  in  the  words  of  the  provision  to 
suggest  any  such  distinction  or  limitation.  Nor  do  we  see  any 
reason  why  the  local  corporate  bodies  discharging  public  func- 
tions should  not  be  governed  by  general  and  uniform  laws  as 
well  as  those  for  private  enterprises.  In  fact,  the  weight  of  the 
argument  seems  to  be  the  other  way,  for  it  can  very  well  be 
seen  that  the  aggregation  of  individual  capital  and  energy  into 
an  associated  organization  may  require  different  powers  for 
each  enterprise  so  established,  while  the  powers  to  be  exercised 
by  cities,  towns,  townships,  and  school  districts  in  the  same 
State  may  or  should  be  uniform  in  character  all  over  the  State. 
If  any  such  rule  is  defensible  at  all,  of  which  it  is  not  our  prov- 
ince to  judge,  its  application  to  the  latter  class  of  corporations 
seems  the  more  appropriate  of  the  two. 

The  Constitution  of  the  State  of  Ohio  has  a  provision  similar 
to  that  of  the  State  of  Nebraska  relied  on  in  this  case.  In  the 
case  of  State  v.  Cincinnati  (20  Ohio  St.  18),  the  Supreme  Court 
of  that  State  held  that  in  the  purview  of  the  constitutional 
provision  there  was  no  distinction  between  private  and  munici- 
pal corporations.  To  the  same  effect  is  the  decision  of  the 
same  court  in  Atkinson  v.  M.  $  C.  Railroad  Co.,  15  id.  21.  The 
Supreme  Court  of  Nebraska,  in  Clegg  v.  School  District  (8  Neb. 
178),  held  that  the  statute  under  which  these  bonds  were 
issued  was  void,  because  forbidden  by  this  clause  of  the  State 
Constitution. 

We  are  of  opinion  that  this  is  a  sound  construction  of  the 
Constitution,  and  that,  as  to  the  first  question  certified  to  us,  it 
must  be  answered  that  the  act  of  Feb.  2,  1875,  under  which 
these  bonds  issued,  is  in  conflict  with  the  Constitution  of  the 
State,  and  is,  therefore,  void. 

We  are  asked,  however,  to  affirm  the  judgment  because  the 
bonds  may  be  held  valid  under  the  powers  conferred  on  school 
districts  by  the  general  statutes. 

We  are,  however,  of  a  different  opinion.  The  general  statute 
had  other  conditions  for  creating  a  debt  than  the  special  act 
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mentioned  on  the  face  of  these  bonds.  This  statute  provided  a 
fund  which  might  of  itself  be  sufficient  to  pay  the  debt  without 
resort  to  taxation.  The  vote  of  the  electors  might  not  have 
been  obtained  under  the  general  statute.  And  as  the  bonds 
recite  that  they  were  issued  under  this  act,  and  that  the  vote 
was  taken  under  it,  we  cannot  see  that  power  purposed  to  be 
exercised  under  other  and  very  different  circumstances  can  be 
invoked  to  give  validity  to  an  act  which  is  void  by  the  author- 
ity under  which  it  professed  to  be  acting. 

These  views  render  it  unnecessary  to  answer  the  other  ques- 
tions certified  to  us.  The  judgment  of  the  Circuit  Court  will 
be  reversed,  and  the  case  remanded  to  that  court  for  further 

proceedings  not  inconsistent  with  this  opinion. 

So  ordered. 


The  "  Connecticut." 
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The  court,  upon  the  facts  set  forth  in  the  opinion,  holds  that  two  Teasels  were 
in  fault,  in  a  collision  whereby  a  boat  towed  by  one  of  them  was  sunk,  and 
affirms  the  decree  of  the  court  below  apportioning  the  loss  between  them. 

Appeals  from  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  New  York. 

Mr.  Cornelius  Van  Santvoord  for  the  "  Connecticut.** 
Mr.  Abraham  Van  Santvoord  for  the  "  S.  A.  StevenB." 
Mr.  Welcome  R.  Beebe  for  the  "  Othello." 
Mr.  Henry  T.  Wing,  contra. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

The  question  in  these  appeals  is,  whether,  on  the  facta  found, 
the  decree  below  was  right.  The  facts  in  brief  are  as  follows: 
"  About  five  o'clock  in  the  morning  of  Wednesday,  Aug.  18, 
1675,  the  steamer  "  Connecticut,"  assisted  by  the  tug  u  S.  A. 
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Stevens,"  having  in  tow  by  a  hawser  twenty-five  boats,  arranged 
m  five  tiers  of  five  boats  each,  passed  around  the  battery  from 
the  Hudson  River  to  the  East  River  in  New  York  harbor,  on 
her  way  to  the  piers  at  or  near  Coenties  slip  in  East  River. 
The  entire  length  of  the  "  Connecticut "  and  her  tow  was  about 
1,050  feet.  She  passed  between  Diamond  Reef  and  Governor's 
Island,  taking  the  centre  of  the  river  and  heading  towards  the 
Brooklyn  shore.  She  kept  this  course  until  she  reached  a  point 
about  1,500  feet  above  Diamond  Reef,  and  about  100  feet  above 
the  drilling-machine  on  Coenties  Reef.  She  then  turned  west- 
wardly,  across  the  river,  and  headed  towards  the  Wall  Street 
Ferry,  on  the  New  York  shore.  Her  own  engine  was  stopped 
when  this  change  of  course  was  made,  but  that  of  the  u  Stevens  " 
was  kept  at  work.  The  tide  was  at  the  time  young  flood  in 
the  East  River,  but  the  last  of  the  ebb  in  the  Hudson  River. 

About  the  same  time  the  "  Othello,"  an  ocean  steamer,  left 
her  dock  at  Pier  44  East  River,  a  mile  and  three-eighths  above 
Diamond  Reef,  bound  for  Hull,  England.  After  getting  headed 
down  the  river,  her  pilot  discovered  the  "  Connecticut "  well 
on  his  port  hand,  and  near  Diamond  Reef.  The  two  vessels 
were  then  on  courses  which  if  kept  would  have  carried  them 
past  each  other  port  to  port  300  feet  apart.  The  *4  Othello  " 
was  on  the  usual  and  proper  course  for  steamers  of  her  class 
going  to  sea,  and  running  at  half  speed,  or  about  four  knots  an 
hour.  She  was  in  charge  of  a  licensed  Sandy  Hook  pilot,  who 
stood  on  the  forward  bridge. 

When  the  "Connecticut"  changed  her  course  and  headed 
towards  the  New  York  shore,  she  gave  no  signal  to  the 
44  Othello,"  but  afterwards,  when  she  was  north  of  Coenties 
Reef,  with  her  tow  tailed  its  full  length  crosswise  of  the  chan- 
nel, and  when  the  "  Othello  "  was  at  least  one-fourth  of  a  mile 
away,  she  did  give  two  blasts  of  her  whistle,  indicating  that 
she  wished  the  Othello  to  go  to  starboard.  At  this  time,  owing 
to  the  position  of  the  tow,  headed  across  the  river  as  it  was, 
the  "Othello"  could  not  pass  in  safety  to  starboard  until  the 
tow  was  got  out  of  the  way.  Under  these  circumstances  she 
kept  on  at  half  speed  after  the  signal  was  given,  until  within 
an  eighth  of  a  mile  of  the  tow.  She  then  reversed  her  engine, 
but  it  was  too  late  to  stop  her  headway  before  she  came  in 
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collision  with  and  sunk  the  boat  "Sam.  Morgan/'  one  of  the 
tow  of  the  "Connecticut."  Had  she  given  attention  to  the 
signal  when  sounded,  and  stopped  her  engine,  no  collision 
would  have  occurred. 

The  tug  "  Stevens  "  was  a  mere  helper,  and  subject  to  the 
orders  of  the  "  Connecticut."  The  owners  of  the  "  Sam. 
Morgan  "  sued  all  three  of  the  vessels  for  the  loss,  and  upon 
the  facts  as  above  stated  the  Circuit  Court  gave  judgment  dis- 
missing the  libel  as  to  the  "Stevens,"  but  holding  both  the 
"Connecticut"  and  "Othello"  responsible,  and  dividing  the 
loss  between  them.  The  "Connecticut"  was  held  in  fault  for 
not  giving  her  signal  at  or  before  the  time  she  changed  her 
course,  and  the  "  Othello  "  for  not  heeding  the  signal  when  it 
was  given,  or  taking  the  necessary  precautions  against  a  colli- 
sion before.  All  parties  have  appealed  5  the  libellants  because 
the  "  Stevens  "  was  acquitted,  and  the  "  Connecticut "  and  the 
"  Othello  "  each  because  they  were  respectively  charged  with 
any  portion  of  the  loss. 

So  far  as  the  "  Stevens  "  is  concerned,  she  was  clearly  not  to 
blame.  She  was  the  mere  servant  of  the  "  Connecticut,"  and 
could  exercise  no  will  of  her  own.  She  was  bound  to  obev 
orders  from  the  "  Connecticut,"  and  no  part  of  the  responsi- 
bility of  the  navigation,  so  far  as  the  approaching  vessel  was 
concerned,  was  on  her.  It  was  not  her  duty  to  signal  the  move- 
ments of  the  "  Connecticut,"  under  whose  exclusive  control  she 
was.  The  "Connecticut"  is  alone  responsible  for  the  conse- 
quences of  her  own  faults. 

Without  doubt  the  "  Connecticut "  had  the  right  to  go  to 
her  landing  place,  and  for  that  purpose  we  see  no  reason  why 
she  might  not  have  taken  the  courses  she  did.  But  she  was 
navigating  in  a  crowded  harbor  with  a  cumbersome  tow,  and, 
do  the  best  she  could,  her  presence  would  necessarily  be  an 
embarrassment  to  other  vessels  passing  through  the  channel  in 
which  she  was.  It  was  her  duty  as  much  to  notice  the  move- 
ment of  the  "  Othello  "  above,  as  it  was  that  of  the  "Othello" 
to  look  out  for  her  below.  Safety  under  such  circumstances 
requires  all  jiavigators  to  be  watchful  and  prompt  in  taking 
every  precaution  against  mistakes  or  oversights.  From  the 
way  the  "Connecticut"   was  heading  when   the  "  Othello " 
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ought  first  to  have  seen  her  and  for  some  time  afterwards,  the 
** Othello"  had  the  right  to  assume  the  vessels  would  pass  in 
safety  port  to  port.  It  was  proper,  therefore,  for  her  to  make 
her  calculations  accordingly  and  keep  on  at  the  speed  she 
was  going.  This  the  "  Connecticut "  should  also  have  under- 
stood ;  and  since  to  put  herself  and  her  long  tow  across  the 
channel  would  necessarily  involve  a  change  of  action  by  the 
44  Othello,"  it  was  certainly  her  duty  to  give  prompt  and  timely 
notice  of  her  intention  to  execute  such  a  manoeuvre.  Had  she 
done  this,  she  might  have  called  attention  to  her  movements 
and  placed  the  obligation  of  keeping  out  of  the  way  on  the 
41  Othello."  She  did  not,  and  a  collision  afterwards  occurred 
-which  could  have  been  avoided.  Under  such  circumstances  the 
law  will  charge  her  with  contributing  to  the  loss,  unless  she 
clearly  shows  the  contrary.  It  is  quite  probable  that  if  the 
44  Othello  "  had  been  on  the  watch  and  had  noticed  the  change 
of  course  when  it  was  begun,  the  collision  might  not  have  hap- 
pened; but  the  very  object  of  signals  is  to  call  attention  to 
what  is  wanted  and  make  sure  there  is  no  oversight.  In  navi- 
gating crowded  harbors,  while  the  attention  of  lookouts  is  called 
to  one  object  of  importance,  another  may  pass  unobserved.  To  # 
avoid  the  consequences  of  accidents  of  this  kind,  a  system  of 
signals  has  been  adopted  and  lawfully  promulgated,  which  navi- 
gators are  required  to  use  when  the  circumstances  are  such  sis 
to  make  them  necessary.  To  omit  them  is  a  fault,  the  conse- 
quences of  which  may  fall  on  the  delinquent  party.  Here, 
when  the  "  Othello "  first  saw  the  "  Connecticut,"  she  was 
apparently  expected  to  pass  to  port.  The  circumstances  of  the 
44  Connecticut "  were  such  as  to  make  it  necessary  for  her  to 
cross  the  bow  of  the  u  Othello "  while  that  vessel  was  coming 
down  the  river.  She  could  not  get  by  with  her  tow  before  the 
44  Othello  "  must  come  to  where  she  or  the  tow  was,  unless 
something  was  done  to  prevent  it.  Clearly  it  was  wrong  to 
attempt  such  a  movement  without  giving  notice. 

That  the  "  Othello "  was  in  fault  is  equally  clear.  There 
was  time  after  the  signal  was  given  and  before  the  collision 
happened  for  her  to  have  avoided  it  if  she  had  acted  promptly. 
If  the  change  in  the  course  of  the  "Connecticut"  had  escaped 
her  attention  before,  it  was  all  the  more  important  that  she 
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should  be  active  then.  Her  pilot  ought  to  have  known  that 
she  could  not  pass  in  safety  to  starboard  until  the  "  Connec- 
ticut"' had  time  to  get  the  tow  out  of  her  way.  She  should 
therefore  have  stopped  or  shaped  her  course  to  get  ahead  of  the 
**  Connecticut,"  if  that  could  be  done  with  safety.  She  did 
neither  until  it  was  too  late.  Under  these  circumstances  it 
was  not  wrong  to  charge  her  with  one-half  the  loss  occasioned 
by  the  mutual  fault  of  herself  and  the  "  Connecticut." 

Under  all  the  circumstances  we  think  it  was  right  to  divide 
the  loss  equally  between  the  two  defaulting  vessels.  The  decree 
of  the  Circuit  Court  will  be  consequently  affirmed,  the  costs  of 
each  appeal  to  be  paid  by  the  respective  appellants ;  and  it  is 

So  ordered. 


Penniman's  Case. 

A  State  statute  abolishing  imprisonment  for  debt  does  not,  within  the  meaning 
of  the  Constitution,  impair  the  obligation  of  contracts  which  were  entered 
into  before  its  enactment 

Error  to  the  Supreme  Court  of  the  State  of  Rhode  Island. 
The  facts  are  stated  in  the  opinion  of  the  court. 

.  Mr.  Benjamin  F.  Thurston  in  support  of  the  judgment  below. 
Mr.  Harvey  N.  Shepard,  contra. 

Mr.  Justice  Woods  delivered  the  opinion  of  the  court. 
The  General  Statutes  of  Rhode  Island,  chap.  142,  contain 
the  following  provisions :  — 

"Sect.  11.  Every  manufacturing  corporation  included  within  the 
provisions  of  this  chapter,  shall  file  in  the  town  clerk's  office  of  the 
town  where  the  manufactory  is  established,  annually  on  or  before 
the  15th  day  of  February,  a  certificate,  signed  by  a  majority  of  the 
directors,  truly  stating  the  amount  of  its  capital  stock  actually  paid 
in ;  the  value,  as  last  assessed  for  a  town  tax,  of  its  real  estate;  the 
balance  of  its  personal  assets,  and  the  amount  of  its  debts. 

"  Sect.  12.  If  any  of  said  companies  shall  fail  to  do  so,  all  the 
stockholders  of  said  company  shall  be  jointly  and  severally  liable 
for  all  the  debts  of  the  company  then  existing,  and  for  all  that  shall 
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be  contracted  before  such  notice  shall  be  given,  unless  snch  com- 
pany shall  have  been  insolvent  and  assigned  its  property  in  trust 
for  the  benefit  of  its  creditors,  in  which  case  the  obligation  to  give 
notice  by  the  filing  of  such  certificate  shall  cease." 

"  Sect.  20.  Whenever  the  stockholders  of  any  manufacturing 
company  shall  be  liable,  by  the  provisions  of  this  chapter,  to  pay 
the  debts  of  such  company,  or  any  part  thereof,  their  persons  and 
property  may  be  taken  therefor  on  any  writ  of  attachment  or  ex- 
ecution, issued  against  the  company  for  such  debt,  in  the  same 
manner  as  on  writs  and  executions  issued  against  them  for  their 
individual  debts. 

"Sect.  21.  The  person  to  whom  such  officers  or  stockholders 
may  render  themselves  liable  as  aforesaid  may,  instead  of  the  pro- 
ceedings aforementioned,  have  his  remedy  against  said  officers  or 
(stockholders  by  bill  in  equity  in  the  Supreme  Court/* 

While  these  provisions  of.  the  statute  law  were  in  force, 
Tweedle  recovered  judgment  against  the  American  Steam  and 
Gas-pipe  Company,  a  manufacturing  corporation  created  by 
the  General  Assembly  of  Rhode  Island,  and  subject  to  the  pro- 
visions above  recited.  Penniman  was  a  stockholder  in  that 
corporation.  The  certificate  required  by  sect.  11  had  not  been 
filed.  He  was,  consequently,  individually  liable  in  person  and 
property  for  the  satisfaction  of  the  judgment.  Therefore,  the 
sheriff,  holding  the  execution  issued  on  the  judgment,  and 
finding  no  goods  and  chattels  of  the  corporation  or  of  Penni- 
man, arrested  him  and  committed  him  to  jail. 

While  he  was  in  jail,  under  the  commitment,  the  General 
Assembly  of  Rhode  Island,  on  March  27,  1877,  passed  an  act 
ft<  defining  and  limiting  the  mode  of  enforcing  the  liability 
of  stockholders  for  the  debts  of  corporations."  It  was  as 
follows :  — 

u  Sect.  1.  No  person  shall  hereafter  be  imprisoned,  or  be  con- 
tinued in  prison,  nor  shall  the  property  of  any  such  person  be 
attached,  upon  an  execution  issued  upon  a  judgment  obtained 
against  a  corporation  of  which  such  person  is  or  was  a  stockholder. 

44  Sect.  2.  All  proceedings  to  enforce  the  liability  of  a  stock- 
holder for  the  debts  of  a  corporation  shall  be  either  by  suit  in 
equity,  conducted  according  to  the  practice  and  course  of  equity, 
or  by  an  action  of  debt  upon  the  judgment  obtained  against  such 
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corporation ;  and  in  any  such  suit  or  action  such  stockholder  may 
contest  the  validity  of  the  claim  upon  which  the  judgment  against 
such  corporation  was  obtained  upon  any  ground  upon  which  such 
corporation  could  have  contested  the  same  in  the  action  in  which 
such  judgment  was  recovered. 

"  Sect.  3.  All  acts  and  parts  of  acta  inconsistent  herewith  are 
hereby  repealed. 

"  Sect.  4.  This  act  shall  take  effect  from  and  after  the  date  of 
the  passage  thereof.'9 

Penniman  did  not  take  or  offer  to  take  the  poor-debtor's 
oath,  on  the  taking  of  which  he  would  have  been  entitled  to 
discharge  from  imprisonment,  but,  while  he  was  still  in  jail 
under  the  commitment,  applied  to  the  Supreme  Court  of  the 
State  for  his  release  by  virtue  of  tbe  provisions  of  the  act  just 
recited. 

His  discharge  was  opposed  by  Tweedle,  the  committing  cred- 
itor, on  the  ground  that  the  first  section  of  the  act,  by  virtue 
and  force  of  which  he  claimed  to  be  discharged  from  imprison- 
ment, was  repugnant  to  and  in  violation  of  sect.  10,  art.  1,  of 
the  Constitution  of  the  United  States,  and  was,  therefore,  null 
and  void,  because  it  impaired  the  obligation  of  the  judgment 
upon  which  the  commitment  had  been  made,  and  of  the  con- 
tract on  which  the  judgment  was  founded. 

It  was  adjudged  by  the  Supreme  Court  that  the  section  was 
constitutional  and  valid,  and  that  by  virtue  thereof  Penniman 
was  entitled  to  be  discharged  from  further  custody  under  the 
commitment.     He  was  discharged  accordingly. 

This  judgment  of  the  Supreme  Court  is  brought  here  on 
error  for  review. 

It  is  only  necessary  to  consider  that  part  of  sect.  1  of  the  act 
above  recited  which  relieves  a  party  from  imprisonment  upon 
the  execution.  Penniman  invokes  that  provision  and  no  other. 
He  was  merely  relieved  from  imprisonment,  and  it  is  that  and 
that  only  of  which  Tweedle  complains.  Statutes  that  are  con* 
stitutional  in  part  only  will  be  upheld,  so  far  as  they  are  not  in 
conflict  with  the  Constitution,  provided  the  allowed  and  the 
prohibited  parts  are  severable.  Packet  Company  v.  Keokuk* 
95  U.  S.  80.  So  that  if  so  much  of  the  section  under  con- 
sideration as  relieves  a  debtor  from  imprisonment  for  debt  it 
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constitutional  and  can  be  severed  from  the  other  parts  of  the 
enactment,  the  judgment  of  the  Supreme  Court  of  Rhode 
Island  should  be  affirmed. 

That  part  of  the  section  which  relates  to  the  imprisonment 
of  the  debtor,  and  that  which  relates  to  the  seizure  of  his  prop- 
erty, are  entirely  distinct  and  independent,  and  either  one  can 
stand  and  be  operative,  though  the  other  should  be  declared 
void.  We  may,  then,  in  deciding  this  case,  consider  sect.  1  as 
if  it  read:  "No  person  shall  hereafter  be  imprisoned,  or  be 
continued  in  prison,  .  .  .  upon  an  execution  issued  upon  a 
judgment  obtained  against  a  corporation  of  which  such  person 
is  or  was  a  stockholder." 

The  only  question,  therefore,  which  we  are  called  on  to  de- 
cide is  whether  this  provision,  enacted  after  the  recovery  of  the 
judgment  against  the  corporation,  by  virtue  of  which  the  defend- 
ant in  error  was  imprisoned,  is  a  law  which  impairs  the  obliga- 
tion of  contracts. 

In  other  words,  Can  a  State  legislature  pass  a  law  abolishing 
imprisonment  for  debt  on  contracts  made  or  judgments  ren- 
dered when  imprisonment  of  the  debtor  was  one  of  the  remedies 
to  which  his  creditor  was  by  law  entitled  to  resort? 

This  court  has  repeatedly  and  pointedly  answered  this  ques- 
tion in  the  affirmative,  holding  such  an  enactment  not  to  impair 
the  obligation  of  the  contract. 

In  Sturge%  v.  Crouminshield  (4  Wheat.  122)  this  court, 
speaking  by  Mr.  Chief  Justice  Marshall,  said :  "  The  distinction 
between  the  obligation  of  a  contract  and  the  remedy  given  by 
the  legislature  to  enforce  that  obligation,  has  been  taken  at  the 
bar  and  exists  in  the  nature  of  things.  Without  impairing 
the  obligation  of  the  contract  the  remedy  may  certainly  be 
modified,  as  the  wisdom  of  the  nation  shall  direct.  Con6ne- 
raent  of  the  debtor  may  be  a  punishment  for  not  performing 
his  contract,  or  may  be  allowed  as  a  means  of  inducing  him  to 
perform  it.  But  the  State  may  refuse  to  inflict  this  punish- 
ment, or  may  withhold  this  means  and  leave  the  contract  in 
full  force.  Imprisonment  is  no  part  of  the  contract,  and  simply 
to  release  the  prisoner  does  not  impair  its  obligation." 

The  precise  question  raised  in  this  case  came  before  this 
eourt  in  Mason  v.  ffailey  12  id.  370.     The  case  was  an  action 
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of  debt,  brought  in  the  Circuit  Court  of  Rhode  Island,  upon 
two  several  bonds  given  by  Haile  to  the  plaintiff  Mason  and 
one  Bates,  whom  the  plaintiff  survived;  one  of  which  was 
executed  on  the  14th  and  the  other  on  the  29th  of  March, 
1814. 

The  condition  of  both  bonds  was  the  same,  and  was  as 
follows :  — 

"  The  condition  of  the  above  obligation  is  such  that  if  the 
above-bounden  Nathan  Haile,  now  a  prisoner  in  this  State's 
jail  in  Providence,  within  the  county  of  Providence,  at  the  suit 
of  Mason  and  Bates,  do,  and  shall  from  henceforth  continue  to 
be,  a  true  prisoner  in  the  custody,  guard,  and  safekeeping  of 
Andrew  Waterman,  keeper  of  said  prison,  and  in  the  custody, 
guard,  and  safekeeping  of  his  deputy,  officers,  and  servants,  or 
some  one  of  them,  within  the  limits  of  said  prison,  until  he 
shall  be  lawfully  discharged,  without  committing  any  manner 
of  escape  or  escapes  during  the  time  of  restraint,  then  this 
obligation  to  be  void,  or  else  to  remain  in  full  force  and 
virtue." 

To  the  declaration  upon  these  bonds  the  defendant  pleaded, 
in  substance,  that  in  June,  1814,  after  giving  the  bonds,  he 
presented  a  petition  to  the  legislature  of  Rhode  Island,  praying 
for  relief  and  the  benefit  of  an  act  passed  in  June,  1756,  en- 
titled u  An  Act  for  the  relief  of  insolvent  debtors."  That  in 
February,  1816,  the  legislature,  upon  due  hearing,  granted  the 
prayer  of  his  petition  and  passed  the  following  resolution:  — 

44  On  petition  of  Nathan  Haile,  of  Foster,  praying  for  the 
relief  therein  stated,  that  the  benefit  of  an  act  passed  in  June, 
1756,  for  the  relief  of  insolvent  debtors,  may  be  extended  to 
him.  Voted)  that  the  prayer  of  the  petition  be,  and  the  same 
is,  hereby  granted." 

That  the  defendant  afterwards,  in  pursuance  of  said  resolu- 
tion and  of  the  laws  of  the  State,  received,  in  due  form,  from 
the  proper  court,  a  judgment  that  uhe  should  be,  and  was 
thereby,  fully  discharged  from  all  the  debts,  duties,  contracts, 
and  demands,  .  •  .  and  from  all  imprisonment,  arrest,  and  re- 
straint of  his  person  therefor." 

To  this  plea  a  demurrer  was  filed,  and  the  judges  of  the  Cir- 
cuit Court  being  divided  in  opinion  as  to  the  sufficiency  of 


Oct.  1880.]  Penniman's  Case.  719 

the  plea,  the  question  was  certified  to  this  court  for  final  de- 
cision. 

The  case  was  argued  by  Mr.  Webster  for  the  plaintiff.  He 
urged  that  the  act  of  February,  1816,  liberating  the  person  of 
defendant  from  imprisonment  and  reviving  in  his  favor  an 
obsolete  insolvent  act  of  the  colonial  legislature  passed  in  1756, 
and  no  longer  in  force,  was  in  the  strictest  sense  a  law  impair- 
ing the  obligation  of  contracts;  that  it  interfered  with  an 
actually  vested  right  of  the  creditor  acquired  under  existing 
laws  and  entitling  him  to  a  particular  remedy  against  the  per- 
son of  his  debtor ;  that  upon  the  narrowest  construction  which 
had  ever  been  given  to  the  prohibition  in  the  Constitution  of 
the  United  States  it  impaired  the  obligation  of  the  bonds; 
that  the  obligation  of  these  bonds  was  entirely  destroyed  by 
the  act,  which  was  not  a  general  law,  but  a  private  act  pro- 
fessedly intended  for  the  relief  of  the  party  in  the  particular 
case. 

But  this  court  held  the  plea  good,  and  the  resolution  of  the 
legislature  of  Rhode  Island  by  which  the  defendant  was  dis- 
charged from  imprisonment  a  valid  and  constitutional  enact- 
ment. 

The  court  said :  "  Can  it  be  doubted  but  the  legislatures  of 
the  States,  so  far  as  relates  to  their  own  process,  have  a  right 
to  abolish  imprisonment  for  debt  altogether,  and  that  such  law 
might  extend  to  present  as  well  as  future  imprisonment?  We 
are  not  aware  that  such  a  power  in  the  States  has  ever  been 
questioned.  And  if  such  a  general  law  would  be  valid  under 
the  Constitution  of  the  United  States,  where  is  the  prohibition 
to  be  found  that  denies  to  the  State  of  Rhode  Island  the  right 
of  applying  the  same  remedy  to  individual  cases.  .  .  •  Such 
laws  merely  act  on  the  remedy,  and  that  in  part  only.  They 
do  not  take  away  the  entire  remedy,  but  only  so  far  as  imprison- 
ment forms  a  part  of  such  remedy.  The  doctrine  of  this  court 
in  the  case  of  Sturge*  v.  CrowninsMeld  (4  Wheat.  200)  applies 
with  full  force  to  the  present  case." 

Mr.  Justice  Washington  dissented  from  the  opinion  in  the 
case,  but  concurred  in  so  much  as  related  to  the  discharge  of 
the  defendant  from  imprisonment.  He  remarked:  "It  was 
stated  in  Sturges  v.  CrowninsMeld  that  imprisonment  of  the 
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debtor  forms  no  part  of  the  contract,  and,  consequently,  that  a 
law  which  discharges  his  person  from  imprisonment  does  not 
impair  its  obligation.  This  I  admit,  and  the  principle  was 
strictly  applicable  to  a  contract  for  money.  •  .  .  I  admit  the 
rights  of  a  State  to  put  an  end  to  imprisonment  for  debt  alto- 
gether." 

So  in  Beers  v.  Houghton  (9  Pet.  329),  this  court  said. 
"  There  is  no  doubt  that  the  legislature  of  Ohio  possessed  full 
constitutional  authority  to  pass  laws  whereby  insolvent  debtors 
should  be  released  or  protected  from  arrest  or  imprisonment  of 
their  persons  on  any  action  for  any  debt  or  demand  due  by 
them.  The  right  to  imprison  constitutes  no  part  of  the  con- 
tract, and  the  discharge  of  the  person  of  the  party  from  impris- 
onment does  not  impair  the  obligation  of  the  contract,  but 
leaves  it  in  full  force  against  his  property  and  effects."  p.  359. 
See  also  Von  Hoffman  v.  City  of  Qaincy,  4  Wall.  535,  and 
Tennessee  v.  Sneedy  96  D.  S.  69. 

The  general  doctrine  of  this  court  on  this  subject  may  be 
thus  stated :  In  modes  of  proceeding  and  forms  to  enforce  the 
contract  the  legislature  has  the  control,  and  may  enlarge,  limit, 
or  alter  them,  provided  it  does  not  deny  a  remedy  or  so  em- 
barrass it  with  conditions  or  restrictions  as  seriously  to  impair 
the  value  of  the  right.  Bronson  v.  Kinzie^  1  How.  311 ;  Von 
Hoffman  v.  City  of  Quincy^  supra  ;  Tennessee  v.  Sneed,  supra. 

The  result  of  the  decisions  of  this  court  above  quoted  is  that 
the  abolition  of  imprisonment  for  debt  is  not  of  itself  such  a 
change  in  the  remedv  as  impairs  the  obligation  of  the  con- 
tract. 

Judgment  affirmed. 
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Steamship  Company  v.  United  States. 
United  States  v.  Steamship  Company. 

The  contracts  entered  into  by  the  United  States  and  the  Pacific  Mail  Steamship 
Company,  for  carrying  the  mails  by  the  latter  between  San  Francisco  and 
certain  Asiatic  ports,  considered.  Held,  1.  That  the  company  has  no  claim 
to  compensation  other  than  sea  postage  for  carrying  them  in  vessels  which 
had  not  been  accepted  by  the  Postmaster-General.  2.  That  it  is  entitled  to 
recover,  under  the  contract  of  Aug.  23, 1873,  for  services  performed,  pursuant 
to  its  terms,  in  vessels  which  he  had,  under  the  contract  of  Oct.  10,  1866, 
accepted.  3.  That  the  annulment  of  the  contract  by  the  act  of  March  3, 
1875,  c.  128,  does  not  affect  the  company's  claim  for  such  services  on  a  voy- 
age commenced  before  that  date. 

Appeals  from  the  Court  of  Claims. 

The  facts  are  stated  in  the  opinion  of  the  court. 

The  Solicitor- General  and  Mr.  Edwin  B.  Smith,  Assistant 
Attorney-General,  for  the  United  States. 

Mr.  John  F.  Farnsworth,  Mr.  William  E.  Chandler,  Mr. 
Philip  Phillips,  Mr.  Roscoe  Conkling,  contra. 

Mb.  Justice  Miller  delivered  the  opinion  of  the  court. 

These  are  cross-appeals  from  a  judgment  of  the  Court  of 
Claims.  The  Pacific  Mail  Steamship  Company  asserted  in 
that  court  a  claim  for  $531,666.66,  and  recovered  a  judgment 
for  $41,666.66.  The  United  States  desire  to  reverse  this  latter 
judgment.  The  company  seeks  to  recover  here  the  full  sum 
claimed  below. 

The  suit  grows  out  of  a  contract  for  carrying  the  mail  from 
San  Francisco  to  certain  Asiatic  ports.  The  facts,  as  found  by 
the  Court  of  Claims,  and  so  far  as  is  necessary  to  our  decision, 
will  be  stated  as  we  proceed. 

The  steamship  company  entered,  on  the  16th  of  October, 
1866,  into  a  contract  with  the  United  States  to  carry  a  monthly 
mail  from  San  Francisco  to  China  and  Japan,  via  the  Sandwich 
Islands,  for  the  sum  of  $500,000  per  annum,  for  a  period  of  ten 
years. 

These  mails  were  to  be  carried  in  first-class  American  sea- 
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going  side-wheel  vessels  of  from  3,500  to  4,000  tons  burden,  to 
J>e  inspected  and  accepted  by  the  Postmaster-General.  The 
company,  in  due  time,  entered  upon  the  discharge  of  this  duty. 
The  steamships  "  Colorado,"  "  Great  Republic,"  "  China," 
46  Japan,"  "  America,"  and  u  Alaska  "  were  duly  inspected  and 
were  accepted  by  the  government  for  that  service.  They  had 
been  in  actual  use  in  performing  the  contract  for  several  years, 
when  Congress  by  the  act  of  June  1,  1872,  c.  256,  making 
appropriations  for  the  service  of  the  Post-Office  Department, 
for  the  next  fiscal  year,  enacted  as  follows :  — 

"  Sect.  3.  .  .  .  For  steamship  service  between  San  Francisco, 
Japan,  and  China,  ^\e  hundred  thousand  dollars ;  and  the  Postmas- 
ter-General is  hereby  authorized  to  contract  with  the  lowest  bidder, 
within  three  months  after  the  passage  of  this  act,  after  sixty  days' 
public  notice,  for  a  term  often  years,  from  and  after  the  first  day  of 
October,  eighteen  hundred  and  seventy-three,  for  the  conveyance  of 
an  additional  monthly  mail,  on  the  said  route,  at  a  compensation  not 
to  exceed  the  rate  per  voyage  now  paid,  under  the  existing  contracts, 
and  upon  the  same  conditions  and  limitations  as  prescribed  by  ex- 
isting acts  of  Congress  in  reference  thereto,  and  the  respective  con- 
tracts made  in  pursuance  thereof;  and  the  contractors,  under  the 
provisions  of  this  section,  shall  be  required  to  carry  the  United 
States  mails  during  the  existence  of  their  contracts  without  addi- 
tional charge,  on  all  the  steamers  they  may  run  upon  said  line,  or 
any  part  of  it,  or  any  branch  or  extension  thereof:  Provided,  that 
all  steamships  hereafter  accepted  for  said  service  shall  be  of  not  less 
than  four  thousand  tons  register  each,  and  shall  be  built  of  iron, 
and,  with  their  engines  and  machinery,  shall  be  wholly  of  American 
construction;  and  shall  be  so  constructed  as  to  be  readily  adapted 
to  the  armed  naval  service  of  the  United  States,  in  case  of  war, 
and,  before  acceptance,  the  officers  by  whom  they  are  inspected 
shall  report  to  the  Secretary  of  the  Navy  and  the  Postmaster-Gen- 
eral whether  this  condition  has  been  complied  with.  .  .  .  And  the 
government  of  the  United  States  shall  have  the  right,  in  the  case 
of  war,  to  take  for  the  use  of  the  United  States  any  of  the  steamers 
of  said  line,  and,  in  such  case,  pay  a  reasonable  compensation  there- 
for :  Provided,  the  price  paid  shall  in  no  case  exceed  the  original 
cost  of  the  vessel  so  taken  ;  and  the  provision  shall  extend  to  and 
be  applicable  to  the  steamers  of  the  Brazilian  line  hereinafter  pro- 
vided  for." 
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"Sect.  6.  That  if  the  contract  for  the  increase  of  the  mail  service 
between  San  Francisco  and  China  and  Japan  to  a  semi-monthly 
service  shall  be  made  with  the  Pacific  Mail  Steamship  Company,  or 
shall  be  performed  in  said  company's  ships,  or  the  ships  of  its  suc- 
cessors in  interest,  the  moneys  payable  under  such  contract  shall 
be  paid  while  the  said  company,  or  its  successors  in  interest,  shall 
maintain  and  run  the  line  of  steamships  for  the  transportation  of 
freight  and  passengers,  at  present  run  between  New  York  and  San 
Francisco,  via  the  Isthmus  of  Panama,  by  the  said  Pacific  Mail 
Steamship  Company,  and  no  longer :  Provided,  that  said  require- 
ments shall,  in  all  respects,  apply  to  any  party  contracting  for  the 
mail  service  between  San  Francisco  and  China  and  Japan,  as  well 
as  to  the  Pacific  Mail  Steamship  Company." 

After  advertising  for  bids  for  this  service,  and  receiving  one 
from  the  Pacific  Mail  Company,  the  Postmaster-General  and 
the  company  signed,  Aug.  23, 1878,  a  contract,  which  is  too  long 
to  be  copied  here  in  full.  On  the  part  of  the  company,  after  re- 
citing the  times  of  departure  and  places  of  delivery  of  the  mails 
which  they  bound  themselves  to  carry  for  the  period  of  ten 
years,  commencing  on  the  first  day  of  October,  1873,  there  oc- 
curs this  sentence,  on  the  construction  of  which  the  present  con- 
troversy hinges :  "  And  the  said  contractors  do  further  covenant 
and  agree  with  the  United  States,  and  do  bind  themselves,  that 
the  steamships  hereafter  offered  for  the  service  shall  be  of  not 
less  than  four  thousand  tons  register  each,  and  shall  be  built  of 
iron,  and,  with  their  engines  and  machinery,  shall  be  wholly 
of  American  construction,  of  the  best  materials  and  after  ap- 
proved models,  and  shall  be  so  constructed  as  to  be  readily 
adapted  to  the  armed  naval  service  of  the  United  States  in  case 
of  war ;  and  before  acceptance,  the  officers  by  whom  they  are 
inspected  shall  report  to  the  Secretary  of  the  Navy  and  the 
Postmaster- General  whether  this  condition  has  been  complied 
with ;  and,  further,  that  the  said  steamships,  after  acceptance 
by  the  Postmaster-General,  and  during  the  period  they  may  be 
employed  in  conveying  the  mails,  shall  be  kept  up  by  altera- 
tions, repairs,  and  additions,  as  the  exigency  may  require,  fully 
equal  to  the  best  state  of  steamship  improvement  attained ; 
and  if  not  so  kept  up  and  maintained,  they  may  be  rejected  by 
the  Postmaster-General  of  the  United  States,  as  not  meeting 
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the  requirements  of  the  act  of  Congress  authorizing  the  addi- 
tional monthly  service,  and  other  satisfactory  steamships  re- 
quired in  their  place."  The  question  is  whether  the  company 
was  bound  by  this  contract  to  carry  this  additional  semi- 
monthly mail  in  vessels  of  the  class  here  described  aud  in  no 
others,  or  whether,  while  exercising  due  diligence,  to  have  as 
many  vessels  of  that  kind  as  were  necessary,  in  addition  to 
those  which  had  been  accepted  under  the  first  contract,  these 
last  could  be  used  in  performing  the  contract.  Counsel  for  the 
government  maintain  that,  inasmuch  as  under  this  contract  hot 
one  trip  was  made  by  a  vessel  of  the  class  here  described,  the 
service  rendered  by  other  vessels  which  had  been  accepted  by 
the  Postmaster-General,  before  this  contract  was  made,  was 
not  a  service  in  compliance  with  the  contract  for  which  they 
are  entitled  to  receive  the  $41,666.66  per  trip,  while  the  con- 
tention of  the  company  is,  that  it  was  at  liberty  to  u9e  ships 
already  accepted  for  this  service,  being  the  same  service  which 
they  were  then  performing  under  the  former  contract,  except 
that  it  had  now  become  a  semi-monthly  instead  of  a  monthly 
mail,  and  that  by  the  use  of  the  word  "  hereafter/*  in  the  new 
contract,  reference  was  had  to  such  new  vessels  as  it  might 
become  necessary  to  introduce  into  that  service. 

It  will  be  observed  that  "  hereafter "  occurs  in  the  act  of 
1872,  under  which  the  contract  was  made,  and  in  the  Bame 
connection.  It  has  no  sense  either  in  the  statute  or  the  con- 
tract, unless  there  is  an  implied  reference  to  vessels  already 
accepted.  If  we  suppose  that  while  Congress  required  the  con- 
tract to  be  let,  after  public  notice,  to  the  lowest  bidder,  but  at 
no  higher  rate  than  $500,000  per  annum,  it  also  had  in  mind 
the  great  probability  that  the  company  which  was  performing 
the  contract  for  a  monthly  mail  at  that  price  would  obtain  the 
contract  for  the  additional  service,  we  can  readily  understand 
the  use  of  the  word  "  hereafter  "  both  in  the  statute  and  in 
the  contract.  It  being  understood  that  six  vessels  of  that 
company  had  already  been  inspected  and  accepted  by  the 
Postmaster-General  for  that  service,  and  were  then  engaged 
in  it,  the  only  reasonable  use  of  the  agreement  that  w  steam- 
ships hereafter  offered  "  should  be  of  the  new  class,  is  that 
those  already  accepted   might  be   used   under   this  contract 
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for  the  same  service,  but  that  such  other  vessels  as  the  ser- 
vice should  require  must  be  of  the  higher  class  described  iu 
the  statute.  . 

There  are  many  reasons  to  believe  that  while  Congress  ob- 
served its  uniform  policy  of  letting  such  contracts  to  the  lowest 
bidder,  thus  inviting  competition,  it  felt  reasonably  sure  that 
in  the  present  case  the  Pacific  Mail  Company  would  get  it,  if 
let  at  all,  as  the  maximum  of  $500,000  per  annum  left  an  alter- 
native that  no  contract  might  be  made. 

One  of  these  considerations  is  that  the  company  had  for 
some  time  been  making  semi-monthly  trips  on  the  same  route 
in  pursuit  of  their  general  business  as  carriers,  and  had  carried 
the  mail  every  trip,  receiving  for  the  trip,  for  which  they  had 
no  contract,  what  is  called  the  sea  postages,  —  a  phrase  not 
explained  in  the  record,  but  understood  to  mean  the  postage 
received  by  the  United  States  for  the  mail  matter  actually 
carried.  If  the  company  was  doing  this  already  for  such  a 
small  sum,  generally  less  than  $1,000  per  round  trip,  it  was  to 
be  supposed  they  could  underbid  any  one  else.  Besides,  it  was 
well  known  that  no  one  else  was  prepared  to  perform  the  ser- 
vice, or  could  afford  to  put  in  a  competing  line  for  it.  That 
Congress  contemplated  the  taking  of  the  contract  by  this  com- 
pany as  extremely  probable  is  shown  by  the  provisions  of  the 
sixth  section  of  the  act,  that  if  the  contract  was  made  with 
that  company  or  performed  in  its  ships  the  money  should 
only  be  paid  so  long  as  that  company  should  continue  its  line 
from  New  York  to  San  Francisco  by  way  of  Panama.  We 
have  here  not  only  the  probability  that  this  contract  would  be 
made  by  the  company  which  already  was  running  a  line  of 
steamers  from  New  York  to  San  Francisco  and  was  doing  the 
work  from  San  Francisco  to  Asia,  which  was  now  to  be  doubled, 
but  we  have  the  one  made  to  depend  on  the  performance  of 
the  other,  and  the  distinct  intimation  that  the  new  service 
might  be  performed  in  the  ships  of  that  company.  Now, 
though  this  does  not  necessarily  mean  ships  then  in  existence, 
when  taken  in  connection  with  the  use  of  the  word  "hereafter," 
as  we  have  suggested,  it  adds  to  the  force  of  the  implication 
that  ships  of  that  company  which  had  already  been  accepted 
might  still  be  used  for  a  service  not  new,  but  increased  in  the 
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frequency  of  voyages,  if  the  contract  was  awarded  to  the  com- 
pany then  performing  the  service. 

The  construction  of  this  contract  was  referred  by  the  Post- 
master-General to  the  Attorney-General  in  the  summer  of  1874, 
the  question  being  whether  the  contract  had  been  forfeited  or 
was  liable  to  be  declared  so  by  reason  of  the  fact  that  while 
the  new  service  was  to  commence  Oct.  1,  1873,  no  vessel  of  the 
higher  class  described  in  the  contract  had  been  offered. 

The  Solicitor-General  in  a  very  careful  opinion  held  that 
while  the  literal  terms  of  the  contract  might  be  held  to  mean 
that  the  additional  service  should  be  wholly  performed  in  the 
higher  class  of  vessels,  the  act  of  Congress  under  which  the 
contract  was  made  clearly  did  not  require  this. 

He  says :  u  It  seems  to  me  plain  that  the  act  of  1872  did  not 
require  such  additional  mail  service  in  steamships  of  the  new 
class,  unless  such  became  necessary."  And  while  he  is  of 
opinion  that  the  language  of  the  contract  does  require  this,  he 
considers  it  to  be  an  immaterial  part  of  the  agreement,  and 
concludes  that  the  failure  to  provide  the  new  vessels  when  the 
work  was  as  well  done  by  those  already  accepted  did  not  au- 
thorize a  forfeiture  of  the  contract. 

The  Attorney-General  also  gave  an  opinion,  in  which,  while 
he  declines  to  adopt  all  of  the  Solicitor-General's  views,  he  says: 
"  I  am  of  opinion  that  it  was  not  an  essential  part  of  the  con- 
tract that  the  new  iron  steamships  should  be  furnished  by  the 
1st  of  October,  1873,  if  at  that  time  it  satisfactorily  appeared 
that  they  would  be  furnished  within  a  reasonable  time  there- 
after." 14  Op.  Att.-Gen.  674.  It  does  not  appear  to  us  that 
there  is  such  a  discrepancy  between  the  language  of  the  statute 
and  of  the  contract  as  is  suggested  by  the  Solicitor-General,  and 
if  there  were,  the  following  words  found  in  the  contract  would 
make  the  statute  govern  the  case :  "  This  contract  shall  in  all 
its  parts  be  subject  to,  and  in  all  respects  governed  by,  the 
requirements  and  provisions  of  the  third  and  sixth  sections  of 
the  act  of  Congress  approved  June  1,  1872."  These  are  the 
sections  we  have  copied,  and  which  the  Solicitor-General  con- 
strues as  we  do,  not  to  require  the  steamships  of  the  new  class 
until  other  vessels  became  necessary  besides  those  already 
accepted 
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That  such  was  the  understanding  of  the  parties  to  this  con- 
tract receives  strong  confirmation  from  language  found  in  the 
bid  or  offer  of  the  company,  which  was  accepted  without  quali- 
fication by  the  Postmaster-General.  It  is  this :  "  We  are  now 
building  two  iron  propellers  of  about  4,500  tons  register,  capa- 
ble of  steaming  twelve  knots,  and  propose,  as  soon  as  practi- 
cable, with  the  limited  facilities  now  available  in  America,  to 
build  two  more  steamers  of  like  construction,  but  larger  and 
of  higher  speed,  all  of  which  we  shall  offer  for  the  service  in 
question.  Until  they  can  be  put  into  commission,  and  after- 
wards, whenever  circumstances  may  require  us  to  relieve  them 
temporarily,  we  propose  to  perform  the  service  with  one  of  the 
steamships  heretofore  accepted  for  the  China  mail  service,  viz., 
4  America,'  k  Japan,9  4  China,'  4  Great  Republic,'  4  Alaska,'  and 
4  Colorado,'  or  in  case  of  need  with  the  4  Constitution,'  hereto- 
fore accepted  as  a  spare  steamer  for  said  service." 

It  does  not  appear  that  this  was  objected  to,  and  the  finding 
of  the  Court  of  Claims  is  that  the  proposal  was  accepted  as 
made ;  and  if  there  be  any  difficulty  in  construing  the  language 
of  the  contract,  it  is  fair  to  presume  that  it  was  not  intended 
to  conflict  directly  with  such  an  important  part  of  the  proposal, 
after  it  had  been  accepted  without  objection. 

Two  acts  of  the  claimant  are  much  relied  on  to  sustain  the 
construction  of  the  contract  now  asserted  by  the  government's 
counsel,  and  it  must  be  confessed  that  they  tend  to  show  that, 
about  the  time  the  performance  of  the  contract  should  have 
commenced,  some  of  the  officers  of  the  steamship  company 
entertained  the  view  that  all  the  additional  service  was  to  be 
performed  in  the  new  class  of  vessels. 

The  first  of  these  is  a  letter  written  in  behalf  of  tjje  steam- 
ship company  by  S.  K.  Hoi  man,  vice-president,  in  answer  to 
one  from  the  Post-Office  Department.  This  latter  letter  is 
dated  Oct.  24,  1873,  and  is  addressed  to  George  H.  Bradbury, 
president  of  the  company,  and  requests  him  to  put  in  writing, 
for  the  use  of  the  department,  the  explanation  which,  in  a 
recent  personal  interview  with  the  Postmaster-General,  he  had 
given  for  failing  to  commence  the  additional  service  on  the  1st 
of  October,  as  required  by  law  and  contract. 

To  this  Mr.  Hoi  man  says :  — 
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"  Sir,  —  In  the  matter  of  the  contract  between  the  Postmaster- 
General  and  the  Pacific  Mail  Steamship  Company  for  an  additional 
semi-monthly  mail  service  between  San  Francisco,  Japan,  and  China, 
said  service  to  be  performed  with  American-built  iron  steamships 
of  not  less  than  4,000  tons  register,  and  to  have  been  commenced 
on  Oct.  1,  1873,  we  beg  to  submit  the  following,  which  will  explain 
the  reason  of  our  failure  to  have  placed  the  ships  on  the  line  as  per 
contract." 

He  then  proceeds  at  length  to  explain  the  difficulties  encoun- 
tered in  the  construction  of  the  two  ships  u  City  of  Pekin  n  and 
"  City  of  Tokio,"  which  had  prevented  the  company  from  plac- 
ing in  time  any  vessel  of  that  class  in  the  line.  It  must  be 
conceded  that  this  language  and  the  whole  tenor  of  the  letter 
impliedly  admit  that  it  was  the  duty  of  the  company  under  the 
contract  to  furnish  the  new  class  of  vessels  at  once. 

This  is  further  confirmed  by  the  fact  that  while  the  mails 
were  carried  twice  a  month  from  October  1  to  December  31, 
on  vessels  already  accepted  under  the  old  contract,  the  sea  post- 
age for  this  service,  amounting  to  $1,510.81,  was,  on  the  11th 
of  February,  1874,  paid  to  the  company  at  its  request. 

But  immediately  thereafter  the  company  refused  to  receive 
any  more  of  the  sea  postage,  though  warrants  therefor  to  the 
amount  of  $5,105.41  were  tendered,  and  it  continued  to  per- 
form the  additional  service,  and  to  demand  the  contract  price 
for  it,  until  Congress,  by  the  act  of  March  3,  1875,  c.  128,  in 
the  exercise  of  the  power  reserved  in  the  act  of  June  1,  1872, 
repealed  that  act  and  annulled  the  contract. 

But  the  question  to  be  decided  is,  not  how  one  or  more  of 
the  officers  of  the  steamship  company  construed  the  contract 
several  months  after  it  had  been  made,  but  what  was  the  in- 
tention of  the  parties  thereto,  and  what  did  Congress  mean 
when  it  enacted  this  particular  proviso.  We  have  already  said 
that  by  a  just  construction  of  its  terms  the  contract  conforms 
to  the  statute,  and  that  the  latter  did  not  require  the  additional 
service  to  be  performed  exclusively  in  the  new  class  of  vessels. 
We  have  shown  that,  when  bidding  for  the  contract,  the  com- 
pany guarded  this  point  by  expressly  stating  they  should  use 
the  old  vessels. 

Is  all  this  to  be  overcome  by  the  language  of  a  single  officer 
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of  the  company,  and  that  not  the  highest,  and  whose  authority 
in  the  company  is  not  shown?  There  is  no  evidence  that  the 
president  of  the  company,  or  its  board  of  directors,  held  these 
views. 

So  the  receipt  of  the  sea  postage  for  three  months  may  have 
been  by  the  mistaken  action  of  some  inferior  officer  of  the  com- 
pany. Long  before  the  new  contract  was  to  begin  the  company 
had  been  performing  this  additional  service  and  receiving  the 
sea  postage  as  compensation  for  it,  and  it  may  have  been  that 
some  officer,  unaware  of  the  new  contract,  had  continued  to  ask 
for  and  receive  these  postages  after  it  went  into  effect.  We  do 
not  think  these  acts  are  sufficient  to  overcome  the  construction 
of  the  contract  arising  from  the  statute  and  the  language  of  the 
instrument,  and  they  certainly  do  not  estop  the  company  from 
asserting  the  rights  which  the  true  construction  of  it  gives 
them. 

The  Court  of  Claims  finds  that  the  additional  mail  service 
was  performed  by  twelve  round  trips,  beginning  Oct.  17,  1873, 
and  terminating  Jan.  16,  1875,  and  that  of  these  voyages  six 
were  made  by  ships  which  had  been  accepted  under  the  first 
contract,  and  six  by  vessels  which  had  never  been  accepted  by 
the  Postmaster-General.  We  are  of  opinion  that  claimant  can 
only  recover  on  this  contract  for  the  service  rendered  by  ves- 
sels which  had  been  accepted,  and  that  it  cannot  recover  on 
the  contract  for  mails  carried  in  vessels  which  had  not  been 
accepted  under  the  contract.  As  to  these,  the  sea  postages 
offered  by  the  Postmaster-General  must  be,  as  it  was  before 
the  making  of  the  contract,  the  only  compensation.  There  may 
be  deductions  for  non-performance  of  duty,  or  other  matters 
provided  in  the  contract,  in  regard  to  which  no  finding  is  made 
by  the  Court  of  Claims,  but  which  will  be  open  to  inquiry  on 
the  return  of  the  case  to  that  court. 

As  regards  the  sum  allowed  claimant  for  the  voyage  of  the 
44  City  of  Pekin,"  we  think  the  Court  of  Claims  was  clearly 
right.  That  vessel  had  been  examined  and  accepted  by  the 
Postmaster-General,  as  one  of  the  new  and  higher  class  of  ves- 
sels, and  the  mails  had  been  delivered  to  her  at  San  Francisco, 
on  the  20th  of  February,  1875,  and  she  had  started  on  the 
round  trip  ten  or  twelve  days  before  Congress  passed  the  stat- 
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ute  annulling  the  contract,  and  she  carried  the  mails  under  that 
contract  on  the  voyage  out  and  the  return  voyage.  We.  are  of 
opinion  that  the  repeal  of  the  statute  and  the  annulment  of  the 
contract  were  not  designed  to  operate  on  that  voyage,  and  that 
in  that  respect  the  judgment  of  the  Court  of  Claims  was  right 

Its  judgment  in  regard  to  the  other  trips  will  be  reversed, 
and  the  case  remanded  to  it  with  instructions  to  render  a  judg- 
ment in  conformity  to  this  opinion ;  and  it  is 

So  ordered* 


The  "Adriatic. 
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The  court  promulgates  a  rule  declaring  what  matters  the  record  shall  contain 
in  cases  of  admiralty  and  maritime  jurisdiction,  where  the  reviewing  power 
of  the  court  is  limited  to  questions  of  law. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York. 

Motion  to  strike  from  the  transcript  the  depositions  and  oral 
testimony  taken  in  the  progress  of  the  cause  in  the  several 
courts  below. 

Mr.  E.  P.  Wheeler  in  support  of  the  motion. 
Mr.  William  Allen  Butler,  contra. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

Sect.  698  of  the  Revised  Statutes  provides  that,  upon  the 
appeal  of  any  cause  of  admiralty  and  maritime  jurisdiction,  a 
transcript  of  the  record  shall  be  transmitted  to  this  court  u  and 
copies  of  the  proofs  and  of  such  entries  and  papers  on  file 
as  may  be  necessary  on  the  hearing  of  the  appeal."  While 
sect.  1  of  the  act  of  Feb.  16,  1875,  c.  77  (18  Stat.,  pt.  3,  315), 
limits  the  review  by  this  court  of  the  judgments  and  decrees 
on  the  instance  side  of  courts  of  admiralty  and  maritime  juris- 
diction to  the  questions  of  law  arising  on  the  record,  and  to 
such  rulings  of  the  court  below  excepted  to  at  the  time,  as  may 
be  presented  by  a  bill  of  exceptions,  and  requires  the  court 
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"below  to  find  the  facts,  no  change  has  been  made  in  the  law 
prescribing  what  should  be  included  in  the  transcript  sent  here 
on  an  appeal.  For  that  reason  we  will  not  order  the  testimony 
which  has  been  sent  up  in  this  case  to  be  stricken  out.  As 
under  our  repeated  decisions,  the  facts  as  found  ai*e  conclusive 
on  us,  it  is  clear  the  testimony  may  not  be  "  necessary  on  the 
hearing  of  the  appeal."  The  Abbotsford,  98  U.  S.  440 ;  The 
Benefactor,  102  id.  214.  For  this  reason  it  may  with  propriety 
by  consent  of  counsel  be  omitted  from  the  printed  record.  We 
will  not,  however,  make  any  order  in  that  behalf ;  but  if  it  shall 
be  unnecessarily  printed  against  the  wishes  of  either  of  the 
parties,  we  will,  on  the  final  determination  of  the  case,  give 
such  directions  in  respect  to  costs  as  may  seem  proper. 

The  section  of  the  Revised  Statutes  referred  to,  however, 
requires  only  copies  of  such  of  the  proofs  to  be  sent  up  "as 
may  be  necessary  on  the  hearing  of  the  appeal."  This  gives 
us  power  to  prescribe  by  rule  what  shall  be  done  in  cases  where 
the  act  of  1875  applies.  For  the  guidance  hereafter  of  parties 
appealing,  and  the  officers  of  the  courts  below  in  such  a  case, 
we,  therefore,  now  promulgate  the  following  as  an  additional 
paragraph,  numbered  6,  to  rule  8 :  — 

"  6.  The  record  in  causes  of  admiralty  and  maritime  jurisdiction, 
where  under  the  requirements  of  law  the  facts  have  been  found  in 
the  court  below,  and  our  power  to  review  is  limited  to  the  deter- 
mination of  questions  of  law  arising  on  the  record,  shall  be  confined 
to  the  pleadings,  the  findings  of  fact  and  conclusions  of  law  thereon, 
the  bills  of  exceptions,  the  final  judgment  or  decree,  and  such  inter- 
locutory orders  and  decrees  as  may  be  necessary  to  a  proper  review 
of  the  case." 
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National  Bank  v.  Kimball, 


1.  As  a  general  rule,  the  owner  of  taxable  property,  who  seeks  to  enjoin  the 
Il2  Iml  collection  of  a  tax  thereon,  which  ho  alleges  to  be  in  excess  of  what  is  law* 

491  006/  ful*  must  first  pay  or  tender  so  much  thereof  as  is  justly  due. 

2.  A  bill  to  restrain  the  collection  of  a  State  tax  upon  the  shares  of  a  national 
bank  is  bad  on  demurrer,  where  it  does  not  appear  that  there  is  any  statu- 
tory discrimination  against  them,  or  that  they,  under  any  rule  established 
by  the  assessing  officers,  are  rated  higher  in  proportion  to  their  actual  value 
than  other  moneyed  capital. 

8.  The  bill  in  this  case  avers  that  the  same  percentage  is  assessed  on  such  shares 
as  on  other  property,  and  that  they  are  rated  at  about  one-half  their  actual 
value.  No  case  for  relief  is  made  by  averring  that  the  assessments  are 
unequal  and  partial,  and  some  other  property  is  rated  for  taxable  purposes 
at  less  than  one-half  of  its  cash  value. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

The  facts  are  stilted  in  the  opinion  of  the  court. 

Mr.  D.  K.  Tenney  and  Mr.  J.  M.  Flower  for  the  appellant. 
Mr.  Consider  H.  Willett^  contra. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  chancery,  filed  by  The  German  National 
Bank  of  Chicago,  to  enjoin  Kimball,  collector  of  the  town  of 
South  Chicago,  from  enforcing  payment  of  the  taxes  assessed 
against  the  holders  of  shares  of  its  stock. 

The  general  grounds  on  which  this  relief  is  sought  are  two- 
fold, namely :  that  the  assessment  violates  the  provision  of  the 
act  of  Congress  concerning  national  banks,  which  forbids  the 
States  from  taxing  these  shares  at  any  higher  rate  than  other 
moneyed  capital  within  the  State ;  and  that  it  also  violates  the 
provision  of  the  Constitution  of  Illinois  concerning  uniformity 
of  taxation.  From  the  decree  dismissing  the  bill  on  demurrer, 
this  appeal  has  been  taken. 

The  bill  is  made  up  of  averments  which  are  intended  to  show 
that  the  valuation  of  the  property  of  other  persons  in  the  same 
town,  made  by  the  same  assessor,  is  less  in  proportion  to  its 
actual  cash  value  than  that  of  the  complainant's  shares ;  that 
the  same  is  true  in  other  parts  of  the  State ;  that  some  corpora- 
tions are  favored  in  this  valuation,  and  that  certain  classes  of 
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property  are  favored  ia  a  general  way.  But  there  is  no  dis- 
tinct averment  that  the  shares  of  this  bank  are  valued  higher 
for  the  purpose  of  taxation  than  other  moneyed  capital  gen- 
erally, though  this  is  alleged  in  regard  to  particular  instances. 
The  allegations  are  pretty  full  that  the  assessments  are  partial, 
unequal,  and  unjust,  and  do  not  result  in  the  uniformity  of 
taxation  which  the  Constitution  of  Illinois  requires. 

But  we  think  there  are  two  fatal  objections  to  the  bill. 

The  first  of  these  is  that  there  is  no  offer  to  pay  any  sum  as 
the  tax  which  the  shares  of  the  bank  ought  to  pay. 

We  have  announced  more  than  once  that  it  is  the  established 
rule  of  this  court  that  no  one  can  be  permitted  to  go  into  a 
court  of  equity  to  enjoin  the  collection  of  a  tax  until  he  has 
shown  himself  entitled  to  the  aid  of  the  court  by  paying  T30 
much  of  the  tax  assessed  against  him  as  it  can  be  plainly  seen 
he  ought  to  pay ;  that  he  shall  not  be  permitted,  because  his 
tax  is  in  excess  of  what  is  just  and  lawful,  to  screen  himself 
from  paying  any  tax  at  all  until  the  precise  amount  which  he 
ought  to  pay  is  ascertained  by  a  court  of  equity ;  and  that  the 
owner  of  property  liable  to  taxation  is  bound  to  contribute  his 
lawful  share  to  the  current  expenses  of  government,  and  cannot 
throw  that  share  on  others  while  he  engages  in  an  expensive 
and  protracted  litigation  to  ascertain  that  the  amount  which  he 
is  assessed  is  or  is  not  a  few  dollars  more  than  it  ought  to  be. 
But  that  before  he  asks  this  exact  and  scrupulous  justice  he 
must  first  do  equity  by  paying  so  much  as  it  is  clear  he  ought 
to  pay,  and  contest  and  delay  only  the  remainder.  State  Rail- 
road Tax  Cases,  92  U.  S.  575. 

The  bill  attempts  to  evade  this  rule  by  alleging  that  the  tax 
is  wholly  void,  and,  therefore,  none  of  it  ought  to  be  paid,  and 
that  by  reason  of  the  absence  of  all  uniformity  of  values,  it  is 
impossible  for  any  person  to  compute  or  ascertain  what  the 
stockholders  of  the  complainant  bank  ought  to  pay  on  the 
shares  of  the  bank.  In  the  case  just  cited  this  court  said,  in 
answer  to  the  first  objection :  "  It  is  clear  that  the  road-bed 
within  each  county  is  liable  to  be  taxed  at  the  same  rate  that 
other  property  is  taxed.  Why  have  not  complainants  paid 
this  tax  ?  It  is  said  they  resist  the  rule  by  which  the  value  of 
their  road-bed  in  each  county  is  ascertained.     But  surely  they 


734  National  Bank  v.  Kfmball.  [Sup.  Ct 

should  pay  tax  by  some  rule.  .  .  .  Should  they  pay  nothing, 
and  escape  wholly,  because  they  have  been  assessed  too  high? 
These  questions  answer  themselves.  Before  complainants  seek 
the  aid  of  the  court  to  be  relieved  of  the  excessive  tax,  they 
should  pay  what  is  due.  Before  they  ask  equitable  relief,  they 
should  do  that  justice  which  is  necessary  to  enable  the  court  to 
hear  them."     Id.  616. 

In  the  same  case  the  court  said :  "  It  has  been  repeatedly 
decided  that  neither  the  mere  illegality  of  the  tax  complained 
of,  nor  its  injustice,  nor  irregularity,  of  themselves  give  the 
right  to  an  injunction  in  a  court  of  equity."  The  authorities 
there  cited  support  the  proposition.  The  whole  extent  of  the 
injustice  complained  of  in  this  bill  is  the  inequality  of  the 
actual  assessment,  and  for  this  it  is  argued  the  whole  tax  of 
the  township  is  void  ;  and  as  the  bill  seeks  to  bring  into  view 
the  inequality  as  regards  other  counties  in  the  State,  it  follows 
that,  if  it  be  sustained,  the  entire  tax  of  the  State  for  that  year 
must  be  declared  void,  in  order  that  the  complainant  may  be 
relieved  of  a  few  thousand  dollars  and  entirely  escape  taxation 
for  that  year. 

In  the  same  case  this  court  said :  "  Perfect  equality  and  per- 
fect uniformity  of  taxation,  as  regards  individuals  and  corpora- 
tions, or  the  different  classes  of  property  subject  to  taxation,  is 
a  dream  unrealized.  It  may  be  admitted  that  the  system  which 
most  nearly  attains  this  is  the  best.  But  the  most  complete 
system  which  can  be  devised  must,  when  we  consider  the  im- 
mense variety  of  subjects  which  it  necessarily  embraces,  be 
imperfect.  And  when  we  come  to  its  application  to  the  prop- 
erty of  all  the  citizens,  and  of  those  who  are  not  citizens  in  all 
the  localities  of  a  large  State  like  Illinois,  the  application  being 
made  by  men  whose  judgments  and  opinions  must  vary  as  they 
are  affected  by  all  the  circumstances  brought  to  bear  upon  each 
individual,  the  result  must  inevitably  partake  largely  of  the 
imperfection  of  human  nature,  and  of  the  evidence  on  which 
human  judgment  is  founded."     p.  612. 

These  principles  are  sufficient  to  decide  the  case,  and  were 
declared  by  this  court  in  a  case  arising  in  the  same  State  and 
under  the  same  Constitution  and  revenue  laws  with  the  one 
now  before  us. 
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An  apparent  exception  to  the  universality  of  the  rule  is  ad- 
mitted in  People  v.  Weaver,  100  U.  S.  539,  Pelton  v.  National 
Batiks  101  id.  143,  and  Cummings  v.  National  Bank,  id.  153. 
It  is  held  in  these  cases  that  when  the  inequality  of  valuation 
is  the  result  of  a  statute  of  the  State  designed  to  discriminate 
injuriously  against  any  class  of  persons  or  any  species  of  prop- 
erty, a  court  of  equity  will  give  appropriate  relief;  and  also 
where,  though  the  law  itself  is  unobjectionable,  the  officers  who 
are  appointed  to  make  assessments  combine  together  and  estab- 
lish a  rule  or  principle  of  valuation,  the  necessary  result  of 
which  is  to  tax  one  species  of  property  higher  than  others,  and 
higher  than  the  average  rate,  the  court  will  also  give  relief. 
But  the  bill  before  us  alleges  no  such  agreement  or  common 
action  of  assessors,  and  no  general  rule  or  discriminating  rate 
adopted  by  a  single  assessor,  but  relies  on  the  numerous  in- 
stances of  partial  and  unequal  valuations  which  establish  no 
rule  on  the  subject. 

So  far  as  anything  of  the  kind  is  to  be  inferred,  it  is  that 
shares  of  national  bank  stock,  including  the  complainant's,  were 
assessed  at  only  thirty-four  per  cent  of  their  value,  which,  by 
the  board  of  equalization,  was  raised  to  fifty- three  per  cent; 
and  other  property  more,  and  still  other  less. 

The  case,  then,  made  by  the  complainant  is  this :  that  the 
shares  of  the  bank  are  taxed  at  the  same  per  cent  on  their 
assessed  value  as  all  other  property ;  that  the  valuation  of  these 
sb ares,  on  which  this  rate  is  apportioned,  is  only  about  half 
their  actual  value ;  that  some  other  property  is  valued  at  less 
than  half  of  its  cash  value,  and  for  this  reason  no  tax  should 
be  paid  on  the  shares  of  stock  of  the  complainant. 

And  if  any  should  be  paid  at  all,  the  sum  which  may  in  the 
end  be  found  justly  due,  and  which,  during  the  four  or  five 
years  of  this  litigation,  must  be  paid  for  the  support  of  the 
government  by  some  one  else,  shall  remain  in  the  complainant's 
vaults  until  it  is  ascertained  precisely  to  the  last  dollar  what 
each  share  should  pay. 

We  think  the  Circuit  Court  did  not  err  in  dismissing  such  a 
bill. 

Decree  affirmed. 
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Humphrey  v.  Baker. 

No  appeal  lies  from  the  decree  of  the  Circuit  Court  entered  in  accordance  with 

the  mandate  of  this  court. 

Motion  to  dismiss  an  appeal  from  the  Circuit  Court  of  die 
United  States  for  the  Eastern  District  of  Michigan. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Theodore  Romeyn  in  support  of  the  motion. 
Mr*  John  Atkinson,  contra. 

Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

At  the  last  term,  on  a  former  appeal  in  this  case  (JBaher  v. 
Humphrey,  101  U.  S.  494),  we  decided  "that  the  complainant, 
Baker,  deposit  in  the  clerk's  office  for  the  use  of  the  defendant, 
George  P.  Humphrey,  the  sum  of  $25,  and.  that  Humphrey 
thereupon  convey  to  Baker  the  premises  described  in  the  bill, 
and  that  the  deed  contain  a  covenant  against  the  grantor's  own 
acts,  and  the  demands  of  all  other  persons  claiming  under 
him."  A  mandate  was  thereupon  issued  to  the  Circuit  Court 
to  enter  a  decree  in  accordance  with  this  decision,  and  carry  it 
into  effect.  Pursuant  to  this  mandate  a  decree  was  entered,  of 
which  no  complaint  is  made.  The  money  was  deposited  with 
the  clerk  at  or  before  the  time  of  the  decree,  and  immediately 
thereafter  a  deed  in  all  respects  appropriate  in  form  was  pre- 
pared and  presented  to  Humphrey  for  execution.  This  be 
neglected  to  do,  and  he  was  ordered  to  show  cause  why  he 
should  not  be  attached  for  contempt  on  that  account.  In  obe- 
dience to  this  order  he  appeared  and  for  cause  showed  — 

"  1st,  That  before  said  decrtee  was  entered  the  Circuit  Court 
gave  him  leave  to  file,  and  he  did  file,  a  bill  of  supplement  and 
review  to  obtain  reimbursement  for  taxes  and  improvements 
paid  and  made  upon  the  premises  in  question. 

"  2d,  That  said  bill  was  duly  filed  before  said  decree  was  en- 
tered, and  the  complainant,  who  is  the  defendant  therein,  has 
appeared  and  demurred  thereto,  and  the  same  is  now  pending 
and  undetermined. 
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"  8d,  That  this  defendant  has  been  advised  and  verily  be- 
lieves that  no  process  would  issue  against  him  to  compel  him 
to  sign  the  deed  in  question,  until  the  questions  presented  by 
his  said  bill  were  disposed  of." 

Upon  the  hearing  Humphrey  was  adjudged  to  be  in  con- 
tempt, and  it  was  decreed  that  he  stand  committed  to  the  De- 
troit House  of  Correction  until  he  executed  the  deed,  unless 
sooner  discharged  by  the  court. 

From  this  order  of  commitment  the  present  appeal  has  been 
taken,  which  the  appellee  now  moves  to  dismiss. 

In  Stewart  v.  Salamon  (97  U.  S.  861),  we  decided  that  we 
would  not  entertain  an  appeal  from  a  decree  entered  in  exact 
accordance  with  our  mandate  on  a  former  appeal,  and  that 
when  such  an  appeal  was  taken  we  would  on  application  ex- 
amine the  decree,  and  if  it  conformed  to  the  mandate,  dismiss 
the  case  with  costs.  If  it  did  not,  we  would  remand  the  case 
with  appropriate  directions  for  the  correction  of  the  errors. 
The  decree  entered  below,  in  the  present  case,  followed  the 
mandate  in  every  particular,  and  was  in  legal  effect  ours.  It 
commanded  Humphrey  to  convey,  and  the  proceedings  in 
which  the  order  now  appealed  from  was  entered  were  for  the 
purpose  of  compelling  him  to  do  what  we  said  must  be  done. 
Instead  of  carrying  our  decree  into  execution  ourselves,  we 
sent  it  below  for  that  purpose.  No  discretion  was  given  the 
Circuit  Court  as  to  requiring  a  conveyance.  That  was  ordered 
here.  The  order  appealed  from  was  in  furtherance  of  our 
express  directions,  and  may  with  propriety  be  considered  part 
of  our  decree.  It  was  the  appropriate  way  of  getting  the  con- 
veyance  which  we  said  must  be  made.  If  in  the  end  it  shall 
appear  that  Humphrey  is  entitled  to  the  relief  he  asks,  in  what 
he  denominates  his  "  bill  of  supplement  and  review,"  the  ap- 
propriate decree  to  that  end  will  be  made  in  that  proceeding. 
The  decree  we  directed  is  the  final  decree  in  the  original  suit, 
and  the  court  below  had  nothing  to  do  but  to  carry  it  into 
execution.     Under  the  rule  established  in  Stewart  v.  Salamony 

therefore,  the  appeal  is 

Dismissed  with  costs. 
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Folsom  v.  Dewey. 

StringfellovD  v.  Cain  (99  U.  S.  610)  affirmed. 

Appeal  from  the  Supreme  Court  of  the  Territory  of  Utah. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Submitted  by  Mr.  Z.  Snow,  Mr.  E.  D.  Hoge,  Mr.  Arthur 
Brown,  and  Mr.  W.  N.  Dutenberry  for  the  appellant,  and  by 
Mr.  Samuel  Shellabarger  and  Mr.  Jeremiah  M.  Wilson  for  the 
appellees. 

Mr.  Chief  Justice  Watte  delivered  the  opinion  of  the 
court. 

This  case  cannot  be  distinguished  in  principle  from  String- 
fellow  v.  Cain,  99  U.  S.  610.  The  finding  is,  that  the  property 
now  claimed  by  Folsom  was  sold  at  public  sale  on  the  11th  of 
March,  1860,  to  raise  money  to  pay  a  debt  owing  by  the  de- 
ceased father  of  the  appellees,  who  was  the  original  occupant 
of  the  premises.  The  price  was  five  hundred  and  ten  dollars, 
which  was  more  than  the  debt.  The  overplus  was  paid  the 
mother  of  the  appellees,  who  were  at  the  time  all  minors  living 
with  her  in  a  house  built  by  the  father  on  an  adjoining  part  of 
the  lot  for  a  residence.  The  purchaser  took  possession  imme- 
diately after  the  sale,  and  when  the  town  site  was  patented 
under  the  town-site  law,  in  November,  1871,  Folsom,  his  gran- 
tee, had  himself  been  in  the  actual  occupancy  of  the  property 
for  more  than  ten  years,  and  during  that  time  had  made  valu- 
able improvements.  This,  as  we  think,  under  the  rule  in 
Stringfellow  v.  Cain,  makes  out  a  case  of  abandonment  on  the 
part  of  Mrs.  Lamareux  and  her  children,  and  gives  Folsom  a 
right  to  claim  title.  It  is  true,  the  original  sale  was  without 
the  consent  of  Mrs.  Lamareux,  but  it  was  with  her  knowledge. 
She  afterwards  took  a  part  of  the  purchase-money,  and  suffered 
Folsom  to  occupy  and  improve  the  property  as  his  own  for 
more  than  ten  years  without  objection,  so  far  as  the  findings 
show.  Under  these  circumstances  neither  she  nor  her  children 
can  claim  that  Folsom  was  in  as  a  trespasser  when  the  title  to 
the  town  site  was  secured  from  the  United  States  for  the  "  use 
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and  benefit  of  the  occupants  thereof,  according  to  their  respec- 
tive interests.*'  Folsom  was  not  an  intruder  on  their  occu- 
pancy, but  was  himself  a  lawful  occupant. 

The  evidence  satisfies  us  that  the  value  of  the  property 
in  dispute  is  more  than  $1,000 ;  we,  therefore,  have  jurisdic- 
tion.    * 

The  judgment  against  Folsom,  who  is  the  only  appellant, 

"will  be  reversed,  and  the  cause  remanded  with  instructions  to 

enter  or  cause  to  be  entered  a  judgment  in  his  favor  for  the 

premises  claimed  by  him ;  and  it  is 

So  ordered. 


Grinnell  v.  Railroad  Company. 


1.  The  grant  made  to  Iowa  by  the  act  of  May  16, 1866,  c.  28  (11  Stat.  0),  to  aid 

in  the  construction  of  a  railroad  from  Davenport  to  Council  Bluffs,  is  in 
prcesenti,  and,  with  certain  exceptions  therein  specified,  it  vested  in  the 
State  the  title  to  every  section  of  public  land  designated  by  odd  numbers 
for  six  miles  in  width  on  each  side  of  the  road,  when  the  Une  thereof  should 
be  definitely  fixed. 

2.  The  act  authorized  the  State,  subject  to  the  approval  of  the  Secretary  of  /ft  3  ~*  3* 

the  Interior,  to  select,  within  the  limit  of  fifteen  miles  of  the  road,  land     ff  frf- 

in  alternate  sections  equal  in  amount  to  that  which,  within  the  six-mile 
limit,  had  been  sold  or  otherwise  appropriated  by  the  United  States.  Qwxre, 
Does  the  right  to  any  particular  section  or  part  of  section,  beyond  the  six* 
mile  limit,  vest  in  the  State  before  the  selection  of  it  has  been  reported  to 
and  approved  by  the  proper  officer. 
8.  After  the  lands  had  been  duly  certified  to  the  State  or  to  the  railroad  com- 
pany, to  which  she  transferred  them,  the  legal  title  thereto  was  subject  to 
be  defeated  only  by  the  United  States,  should  there  be  a  breach  of  any 
condition  annexed  to  the  grant,  and  it  was  not  divested  by  a  change  of 
the  location  of  part  of  the  line  of  road  authorized  by  the  act  of  June  2, 
1864,  c.  103  (13  Stat.  05),  although  they  are  not  situate  within  twenty  miles 
of  the  relocated  line.  Subsequent  settlers  could,  therefore,  acquire  no 
right  thereto  under  the  pre-emption  or  the  homestead  laws. 

Error  to  the  Supreme  Court  of  the  State  of  Iowa. 
The  facts  are  stated  in  the  opinion  of  the  court. 
Mr.  Saul  S.  Henkle  and  Mr.  John  S.  Hauke  for  the  plaintiffs 
in  error. 

Mr.  Thomas  S.  Withrow  for  the  defendant  in  error. 
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Mb.  Justice  Milleb  delivered  the  opinion  of  the  court. 

Actions  in  the  nature  of  ejectment  were  brought  by  the 
Chicago,  Rock  Island,  and  Pacific  Railroad  Company  against 
numerous  persons  in  different  courts  of  the  State  of  Iowa,  and 
heard  and  decided  together  by  stipulation  on  appeals  to  the 
Supreme  Court,  where  the  judgments  of  the  lower  courts  in 
fav  >r  of  the  plaintiff  were  affirmed.  The  defendants  sued  out 
this  writ  of  error. 

The  plaintiff  asserted  title  under  the  act  of  Congress  of 
May  15,  1856,  c.  28  (11  Stat.  9),  granting  lands  to  the  State 
of  Iowa  for  railroad  purposes ;  and  the  counsel  of  the  plaintiffs 
in  error  correctly  states  in  his  brief  that  the  only  question  pre- 
sented by  the  record  is,  whether  the  railroad  company  has 
under  that  grant  acquired  title  to  any  lands  within  the  old 
fifteen -mile  limit  of  the  Mississippi  and  Missouri  Railroad 
Company,  certified  to  the  State  under  the  grant  by  the  Depart- 
ment of  the  Interior  for  the  benefit  of  that  company,  but  which 
were  left  outside  of  the  new  twenty-mile  limit  by  a  change  of 
location  of  the  old  line,  made  by  the  present  company  under 
the  act  of  Congress  of  June  2,  1864,  c.  108  (13  id.  95),  amen- 
datory of  that  act. 

The  material  facts  on  which  the  decision  of  this  question 
depends  may  be  thus  succinctly  stated :  By  the  first  act, 
Congress  made  a  grant  to  the  State  of  Iowa  for  the  pur- 
pose of  aiding  in  the  construction  of  four  railroads  across  the 
State  from  points  on  the  Mississippi  River  to  points  on  the 
Missouri  River.  One  of  these  was  a  road  from  Davenport  to 
Council  Bluffs.  The  grant  was  of  every  alternate  section  of 
land  designated  by  odd  numbers,  for  six  sections  in  width, 
on  each  side  of  said  roads ;  and  in  case  it  should  appear  that 
the  United  States  had,  when  the  lines  or  routes  of  said  roads 
were  definitely  fixed,  sold  any  sections  or  parts  of  sections 
granted  as  aforesaid,  or  the  right  of  pre-emption  had  attached 
to  the  same,  then  the  State  by  its  agent  or  agents  might  select 
other  odd  sections  in  lieu  of  those  thus  deficient,  within  a  limit 
of  fifteen  miles  on  each  side  of  said  roads. 

The  State  of  Iowa,  by  an  act  of  its  legislature  approved 
July  14,  1856,  granted  to  the  Mississippi  and  Missouri  Rail- 
road Company  the  lands  which  were  by  the  act  of  Congress 
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appropriated  to  the  construction  of  the  road  from  Davenport 
to  Council  Bluffs.  That  company  accepted  the  grant,  and  on 
the  eleventh  day  of  September,  1856,  filed  in  the  General  Land- 
Office  at  Washington  a  map  showing  the  route  which  it  had 
adopted  for  its  road,  some  unimportant  corrections  of  which 
were  made  by  another  map  filed  April  1,  1857. 

On  the  4th  of  September,  1858,  the  agent  of  the  company 
and  the  State  reported  to  the  General  Land-Office  the  selection 
of  lands  in  lieu  of  those  which  had  been  sold  or  to  which  the 
right  of  pre-emption  had  attached,  and  on  the  27th  of  Decem- 
ber, 1858,  the  lands  thus  selected,  and  those  which  were  in 
place,  were  certified  to  the  State  by  the  Commissioner  of  the 
General  Land-Office.  These  lands  in  place  and  those  selected 
and  certified  to  the  State  under  the  act  of  1856  include  all  the 
lands  in  controversy  in  this  suit. 

By  the  act  of  June  2,  1864,  Congress  authorized  a  change 
of  location  of  the  uncompleted  part  of  this  road,  so  as  to  secure 
a  better  and  more  expeditious  line  for  connection  with  the 
Iowa  branch  of  the  Union  Pacific  Railroad ;  and  the  plaintiff 
below,  which  had  succeeded  to  all  the  rights  of  the  Mississippi 
and  Missouri  Railroad  Company,  availed  itself  of  the  privilege 
thus  conferred,  and  so  changed  the  route  as  to  place  it  at  some 
points  south  of  the  fifteen-mile  limits  of  the  grant,  as  ascer- 
tained by  the  first  location,  and  the  road  was  completed  on  this 
route  to  Council  Bluffs  in  1869.  After  all  this,  the  plaintiffs 
in  error  settled  upon  the  lands  in  controversy,  which  were 
within  the  limits  of  the  location  made  in  1856,  and  without  the 
twenty-mile  limits  of  the  amendatory  act  of  1864,  which  will 
be  presently  noticed,  and  proceeded  by  the  appropriate  steps 
to  assert  rights  under  the  homestead  and  pre-emption  laws  of 
the  United  States.  The  Land  Department  refused  to  recognize 
their  right  to  the  lands,  but  being  in  possession,  and  sued 
therefor  by  the  railroad  company,  they  say  that  the  company 
has  no  title,  because  it  lost  whatever  right  it  had  to  the  lands 
by  the  change  of  the  location,  and  because  locating  the  road 
as  now  completed  does  not  bring  these  lands  within  the  limit 
of  either  the  original  or  the  amendatory  act. 

Two  inquiries  are  thus  suggested,  namely  :  Had  the  railroad 
company  acquired  a  title  or  a  vested  right  to  the  lands  in  con- 
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troversy  prior  to  the  act  of  1864,  and  to  the  change  of  location? 
and,  if  it  had,  what  was  the  effect  of  that  change  on  its  right 
to  the  lands  left  by  the  change  outside  of  the  limits  prescribed 
by  both  acts? 

The  grant  under  the  act  of  1856  was,  as  has  been  often  said, 
a  grant  in  prcesentii  and  though  exactly  what  this  means  has 
been  the  subject  of  much  controversy,  we  think  its  ascertain- 
ment is  not  difficult.  The  only  doubtful  element  of  the  prob- 
lem is  the  location  of  the  road,  which,  by  the  terms  of  these 
grants,  is  necessary  to  identify  the  sections  granted  on  each 
side  of  it.  Whenever  that  is  done  so  that  a  surveyor  or  the  offi- 
cers of  the  Land  Department  can  protract  the  line  of  the  route 
on  the  maps  of  the  public  lands  within  the  limit  of  the  grants, 
the  identity  of  the  lands  granted  is  mathematically  ascertained, 
and  the  title  relates  back  to  the  date  of  the  grant. 

So  far  as  lands  are  found  in'  place  when  this  is  done,  not  com- 
ing within  the  exceptions  as  sold  or  held  under  pre-emption, 
the  title,  or  at  least  the  right  to  this  land  in  place,  is  at  once 
vested  in  the  State  or  in  the  company  to  which  the  State  has 
granted  it,  and  the  means  of  ascertaining  precisely  what  lands 
have  passed  by  the  grant  is  to  be  found  in  the  map  of  the  line 
of  the  road,  which  is  filed  in  the  General  Land-Office  under 
provisions  of  the  statute.  As  regards  the  lands  to  be  selected 
in  lieu  of  those  lost  by  sale  or  otherwise,  it  may  be  that  no 
valid  right  accrues  to  any  particular  section  or  part  of  a  section 
until  the  selection  is  made  and  reported  to  the  land-office,  and 
possibly  not  then  until  the  selection  is  approved  by  the  proper 
officer. 

None  of  these  difficulties  arise  in  the  present  case.  The  loca- 
tion was  made  and  the  map  filed  in  the  land-office,  the  selec- 
tion of  lieu  lands  was  made  and  approved,  and  the  entire  list 
regularly  certified  to  the  State  of  Iowa,  as  early  as  December, 
1858,  and  with  this  certificate  the  last  act  of  the  United  States 
which  could  in  any  event  be  held  necessary  to  passing  the  title 
was  performed,  and  either  the  State  of  Iowa  or  the  railroad 
company  —  it  is  immaterial  which  for  the  purposes  of  this  suit 
—  had  become  invested  with  the  full  legal  title  to  the  lands  so 
certified. 

In  this  condition  of  affairs  the  Mississippi  and  Missouri  Rail* 
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road  Company  executed,  to  obtain  money  to  build  its  road,  a 
mortgage  of  its  road  and  franchises,  which  also  included  the 
lands  granted  by  Congress  to  the  State  and  by  the  State  to 
that  company.  The  road  commenced  at  Davenport,  on  the 
Missouri,  and  was  constructed  westwardly  one  hundred  and 
thirty  miles  when  the  act  of  1864  was  passed.  In  1866  the 
mortgage  was  foreclosed,  and  the  Chicago,  Rock  Island,  and 
Pacific  Railroad  Company,  under  sale  at  the  foreclosure  pro- 
ceeding, and  by  subsequent  consolidation,  became  the  owner  of 
the  road,  the  franchises,  and  the  lands  of  the  former  company. 

The  entire  legal  title,  therefore,  to  their  land  had  passed,  for 
valuable  consideration,  to  this  company. 

Did  their  construction  of  the  road  on  the  new  line  annul  or 
defeat,  without  further  action  on  the  part  of  the  United  States, 
the  title  thus  vested  ?  It  would  have  been  competent  for  Con- 
gress to  have  made  it  a  condition  of  the  change  of  location, 
that  the  lands  within  the  six-mile  or  the  fifteen-mile  limit  of 
the  old  line,  and  not  within  the  twenty-mile  limit  of  the  new 
line,  should  revert  to  the  United  States,  so  far  as  the  title  of  the 
company  was  concerned.  But  it  did  not  make  any  such  con- 
dition. If  no  law  had  been  passed  authorizing  the  change  of 
route,  it  is  possible  the  government  might  have  reclaimed  these 
lands  as  forfeited  by  reason  of  the  change,  to  which  it  had 
not  consented.  But  Congress  did  consent  to  the  change  with- 
out any  declaration  affecting  the  title  already  vested  in  the 
company. 

The  second  section  of  the  act  of  1864  provided  for  a  grant 
of  land  on  each  side  of  the  new  location,  and  for  lieu  lands 
when  those  could  not  be  found  to  an  amount  equal  to  that 
granted  by  the  original  act  of  1856,  and  it  extended  the  limit 
for  selecting  lieu  lands  to  twenty  instead  of  fifteen  miles. 

It  is  argued  that  the  lands  thus  granted  were  intended  as  a 
substitute  for  those  accruing  to  the  company  under  the  first  lo- 
cation, and  that  the  latter  necessarily  reverted  to  the  grantor  ; 
that  it  was  the  policy  of  the  government  that  the  lands  granted 
should  be  alongside  of  the  road,  and  that  those  retained  by  the 
government  should  thereby  be  enhanced  in  value.  We  are  not 
prepared  to  deny  that  if  the  railroad  company  had  accepted  or 
received  lands  under  the  act  of  1864,  and  the  case  was  unem- 
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barrassed  by  the  rights  of  subsequent  purchasers  or  mortgagees, 
the  United  States  could,  by  a  judicial  proceeding,  enforce  the 
principle  that  an  exchange  of  lands  was  intended. 

.  But  this  would  arise  from  no  express  language  of  the  act  of 
Congress,  or  agreement  with  the  company,  but  as  a  just  and 
proper  inference  from  the  whole  transaction. 

There  is,  however,  no  evidence  that  the  company  ever  re- 
ceived any  land  under  the  act  of  1864,  or  asserted  a  claim 
thereto.  It  appears  affirmatively  that  it  never  filed  in  the  Gen- 
eral Land-Office  a  map  of  its  new  route  until  1870,  a  year  after 
the  road  was  completed ;  and  it  is  fair  to  presume  that  if  it  in- 
tended to  assert  a  claim  to  land  under  the  changed  location,  it 
would  have  filed  its  map  when  the  change  was  made  or  deter- 
mined on.  We  do  not  think  the  act  can  be  construed  to  for- 
feit the  lands  to  which  they  had  title  when  they  claimed  none 
under  the  act  of  1864. 

Another  point  equally  fatal  to  the  plaintiffs  in  error  is,  that 
the  assertion  of  a  right  by  the  United  States  to  the  lands  in 
controversy  was  wholly  a  matter  between  the  government  and 
the  railroad  company,  or  its  grantors.  The  legal  title  remains 
where  it  was  placed  before  the  act  of  1864.  If  the  government 
desires  to  be  reinvested  with  it,  it  must  be  done  by  some  judi- 
cial proceeding,  or  by  some  act  of  the  government  asserting  its 
right.  It  does  not  lie  in  the  mouth  of  every  one  who  chooses 
to  settle  on  these  lands  to  set  up  a  title  which  the  government 
itself  can  only  assert  by  some  direct  proceeding. 

These  plaintiffs  had  no  right  to  stir  up  a  litigation  which 
the  parties  interested  did  not  desire  to  be  started.  It  might 
be  otherwise  if  the  legal  title  was  in  the  government.  Then 
the  land  would  be  subject  to  homestead  or  pre-emption  rights. 
But  the  legal  title  is  not  in  the  government ;  and  as  we  hnvo 
already  shown,  the  equity  is  more  than  doubtful.  Schulttlerg 
v.  Harriman^  21  Wall.  44 ;  Tucker  v.  Ferguion,  22  id.  527. 

Judgment  affirmed. 

Mb.  Justice  Bradley  dissented. 
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County  of  Jasper  v.  Ballou. 

The  charter  of  a  railroad  company  in  Illinois  allowed  counties,  &c,  to  subscribe 
to  the  stock  of  the  corporation  and  issue  bonds  in  payment,  if  a  majority  of 
roters,  at  an  election  called  by  the  county  court,  should  favor  the  subscription. 
The  voters  of  a  county,  which  had  adopted  a  township  organization,  voted 
in  favor  of  subscribing  to  the  stock  at  an  election  called  by  its  board  of 
supervisors.    A  subsequent  statute,  relating  to  the  company,  provides  thai 
"  all  elections  held  for  the  purpose  of  voting  said  stock,  and  the  manner  in 
which  said  stock  was  voted,  are  hereby  legalized  in  all  respects,  and  the 
stock  to  be  subscribed  in  the  manner  the  same  was  voted."    On  the  authority 
of  tills  act  and  the  election,  the  board  of  supervisors  issued  bonds  of  the 
county.    At  this  time  a  county  court  existed  in  the  county.    Before  the 
bonds  fell  due,  a  statute  was  passed  authorizing  municipal  corporations, 
&c.,  to  fund  their  bonds,  which,  in  brief,  declared  that  in  cases  where  a 
county,  &c.,  had  issued  bonds  for  subscription  to  railroad  companies,  &c., 
"  which  arc  now  binding  or  subsisting  legal  obligations,"  and  "  which  are 
properly  authorized  by  law,"  the  county,  &c.,  might,  on  surrender  of  such 
bonds,  issue  new  ones,  with  the  provision  that  the  issue  should  first  be  au- 
thorized by  a  vote  of  the  majority  of  the  legal  voters  of  the  county,  &c 
Conformably  to  this  provision,  and  pursuant  to  such  a  vote,  the  board  of 
supervisors  issued,  in  exchange  for  the  old  bonds,  funding  bonds,  having  a 
longer  period  to  run  and  bearing  a  lower  rate  of  interest.    In  a  suit  against 
the  county  by  a  holder  of  funding  bonds,  which  he  had  received  in  exchange 
for  surrendered  bonds,  —  Held,  1.  That  the  vote  of  the  people  at  the  last 
election  recognized  the  original  bonds  as  binding  and  subsisting  obligations, 
and  that  the  county  is  therefore  estopped  from  setting  up  that  they  were 
invalid  because  voted  for  at  an  election  called  by  the  board  of  supervisors 
instead  of  by  the  county  court.    2.  That  where,  at  an  election  held  accord- 
ing to  law,  the  people  of  a  county  authorized  their  proper  representatives  to 
treat  certain  outstanding  county  obligations  as  properly  authorized  by  law  for 
the  purpose  of  settling  with  the  holders,  and  the  settlement  has  been  made, 
the  validity  of  the  obligations  can  no  longer  be  contested. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  John  M.  Palmer  for  the  plaintiff  in  error. 
Mr.  D.  T.  Littler,  contra. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

The  Constitution  of  Illinois,  which  went  into  effect  April  1, 
1848,  contained  the  following :  — 
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"  Art.  VII.,  Sect.  6.  Tho  General  Assembly  shall  provide  by  a 
general  law,  for  township  organization,  under  which  any  county 
may  organize  whenever  a  majority  of  the  voters  of  such  county,  at 
any  general  election,  shall  so  determine,  and  whenever  any  county 
shall  adopt  a  township  organization,  so  much  of  this  constitution  at 
provides  for  the  management  of  the  fiscal  concerns  of  the  said 
county  by  the  county  court  may  be  dispensed  with,  and  the  affairs 
of  the  said  county  may  be  transacted  in  such  manner  as  the  General 
Assembly  may  provide." 

Accordingly,  in  February,  1849,  a  law  was  passed  authoriz- 
ing the  township  organization  of  counties,  and  directing  that, 
when  such  an  organization  was  adopted,  the  affairs  of  the  county 
should  be  conducted  by  a  board  of  supervisors.  Counties  not 
under  township  organization  were  managed  by  county  courts. 

The  Grayville  and  Mattoon  Railroad  Company  was  incor- 
porated Feb.  6,  1857,  and  on  the  1st  of  March,  1867,  its  char- 
ter was  amended  so  as  to  allow  counties  to  subscribe  to  the 
stock  and  issue  bonds  in  payment,  if  a  majority  of  the  voters  of 
the  county,  at  an  election  called  by  the  county  court,  should 
vote  in  favor  of  such  a  subscription.  The  county  of  Jasper, 
through  which  the  road  of  the  company  ran,  was  under  town- 
ship organization,  and  its  board  of  supervisors  called  upon  the 
voters  of  the  county  to  vote  at  an  election  to  be  held  on  the 
7th  of  April,  1868,  whether  a  subscription  of  $100,000  should 
be  made  to  the  stock  of  the  company  by  the  county,  payable  in 
bonds  of  the  county,  to  be  issued  as  the  work  progressed,  one- 
sixth  of  which  were  to  fall  due  annually  from  the  time  they 
were  put  out.  The  election  was  held,  and  resulted  in  a  majority 
in  favor  of  the  subscription.  At  a  meeting  of  the  board  of 
supervisors,  Jan.  23,  1863,  the  chairman  was  authorized  to  sub- 
scribe the  stock  as  soon  as  it  might  legally  be  done.  An  act 
of  the  General  Assembly  of  the  State,  approved  March  27, 
1869  (Acts  of  1869,  vol.  iii.  p.  360),  relating  to  this  company, 
and  to  votes  which  had  been  taken  for  subscriptions  to  its 
stock,  contained  the  following  as  sect.  8:  — 

*  That  all  elections  held  for  the  purpose  of  voting  said  stock,  and 
the  manner  in  which  said  stock  was  voted,  are  hereby  legalized  in 
all  respects,  and  the  stock  to  be  subscribed  in  the  manner  the  same 
was  voted." 
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On  the  authority  of  these  several  acts  and  this  election  the 
board  of  supervisors  issued  one  hundred  bonds  of  $1,000  each, 
in  the  following  form  :  — 

"Know  all  men  by  these  presents,  that  the  county  of  Jasper, 
State  of  Illinois,  acknowledges  itself  to  be  indebted  in  the  sum  of 
one  thousand  dollars  lawful  money  of  the  United  States  of  America, 
which  said  sum  of  money  the  said  county  promises  to  pay  the  Gray- 
ville  and  Mattoon  Railroad  Company  or  bearer,  at  the  office  of  the 
county  treasurer  of  said  county,  on  the  first  day  of  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  with  interest 
at  the  rate  of  ten  per  centum  per  annum,  which  interest  shall  be 
payable  on  the  first  day  of  each  year,  at  the  office  of  the  treasurer 
of  said  county,  on  the  presentation  and  delivery  of  the  coupons 
severally  hereto  annexed. 

"  This  bond  is  issued  under  and  by  virtue  of  a  law  of  the  State 
of  Illinois,  entitled  an  act  to  incorporate  the  Grayville  and  Mattoon 
Railroad  Company,  passed  February  6,  1857,  and  amendatory  acts 
thereto  in  force  March  1st,  1867,  and  March  27, 1869,  in  compliance 
with  a  vote  of  the  electors  of  said  county  at  an  election  held  April 
7,  1868,  in  accordance  with  said  acts. 

44  This  bond  is  one  of  a  series  limited  to  one  hundred  thousand 
dollars,  one-sixth  of  the  amount  made  payable  annually,  at  ten  per 
centum  per  annum,  issued  for  stock  in  the  Grayville  and  Mattoon 
Railroad  Company  by  the  county  of  Jasper,  and  placed  in  trust  for 
delivery  only  by  the  trustee  herein  named,  to  wit,  of  the 

county  of  Jasper,  which  shall  not  become  obligatory  unless  the  cer- 
tificate indorsed  hereon  be  signed  by  said  trustee. 

44  The  faith  of  the  county  of  Jasper  is  hereby  pledged  for  the  pay- 
ment of  the  principal  sum  and  interest  aforesaid. 

44  In  testimony  whereof)  the  county  of  Jasper  by  its  chairman  of 

the  board  of  supervisors  of  said  county  and  the  clerk  of  the  county 

court  as  ex-officio  clerk  of  said  board  of  supervisors  have  subscribed 

this  bond  this        day  of  a.d.  187  . 

44  County  Clerk, 

44  Chairman  of  the  Board  of  Supervisors. 

"  I  hereby  certify  that  this  bond  is  one  of  a  scries  of  bonds  held 

by  me  as  trustee  of  the  county  of  Jasper  to  be  delivered  to  the 

Grayville  and  Mattoon  Railroad  Company  as  per  order  of  the  board 

as  stated  therein. 

44  Trustee.19 
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The  bonds  fell  due,  some  in  1877  and  others  in  each  year 
thereafter,  until  and  including  the  year  1888.  It  nowhere 
appears  when  the  bonds  were  put  in  the  hands  of  the  trustee, 
but  none  of  them  bore  date  prior  to  Oct.  19,  1876. 

At  all  the  times  when  these  several  things  were  done  there 
was  in  the  county  of  Jasper  a  county  court  as  well  as  a  board 
of  supervisors. 

On  the  14th  of  April,  1875,  the  General  Assembly  passed 
an  act,  the  material  part  of  which  is  as  follows :  — 

"  Sect.  1.  That  in  all  cases  where  any  county,  city,  town,  town- 
ship, school  district,  or  other  municipal  corporation  have  issued 
bonds  or  other  evidences  of  indebtedness  for  money  on  account  of 
any  subscription  to  the  capital  stock  of  any  railroad  company,  or  on 
account  of  or  in  aid  of  any  public  buildings  or  other  public  improve- 
ment, or  for  any  other  purposes  which  are  now  binding  or  subsisting 
legal  obligations  against  any  county,  city,  town,  township,  school 
district,  or  other  municipal  corporations,  and  remain  outstanding 
and  which  are  properly  authorized  by  law,  the  proper  authorities  of 
any  such  county,  city,  town,  township,  school  district,  or  other 
municipal  corporation  may  upon  the  surrender  of  any  such  bonds 
or  other  evidences  of  indebtedness,  or  any  number  thereof,  issue  in 
place  or  in  lieu  thereof  to  the  holders  or  owners  of  the  same  new 
bonds,  <fca  .  .  .  And  such  new  bonds  or  other  evidences  of  in- 
debtedness so  issued  shall  show  on  their  face  that  tbey  are  issued 
under  this  act :  Provided,  that  the  issue  of  such  new  bonds  in  lieu 
of  such  indebtedness  shall  first  be  authorized  by  a  vote  of  a  majority 
of  the  legal  voters  of  such  county,  city,  town,  township,  school 
district,  or  other  municipal  corporation,  votiug  either  at  some 
annual  or  special  election  of  such  municipal  corporation:  And  pro- 
vided  furtliery  that  such  bonds  or  other  evidences  of  indebtedness 
shall  not  be  issued  so  as  to  increase  the  aggregate  indebtedness  of 
such  municipal  corporation  beyond  five  per  centum  on  the  value  of 
the  taxable  property  therein,  to  be  ascertained  by  the  last  assess- 
ment for  State  and  county  taxes  prior  to  the  issuing  of  such  bonds 
or  other  evidences  of  indebtedness."    Acts  of  1875,  p.  68. 

Under  the  authority  of  this  act  the  board  of  supervisors 
called  an  election  of  the  voters  of  the  county,  to  be  held  on 
the  third  day  of  April,  1877,  for  the  purpose  of  voting  for  or 
against  funding  the  "  bonds  issued  to  the  Grayville  and  Mattoon 
Eailroad  Company  for  the  sum  of  $100,000,  drawing  ten  per 
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cent  interest ;  said  hundred  bonds  to  be  dne  in  twenty  years, 
and  payable  at  the  option  of  the  county  in  ten  years;  said 
bonds  to  draw  interest  not  to   exceed  seven   per  cent  per 

• 

annum,  said  interest  to  be  payable  semi-annually  at  the  treas- 
urer's office  in  Jasper  County."  At  this  election  a  majority 
of  the  voters  were  found  to  be  in  favor  of  the  measure.  After- 
wards funding  bonds  were  issued  in  exchange  for  old  bonds  in 
the  following  form :  — 

"For  value  received,  the  county  of  Jasper,  in  the  State  of  Illinois, 
promises  to  pay  the  bearer  one  thousand  dollars  on  the  first  day  of 
May,  a.d.  1897,  with  interest  from  date,  payable  on  the  first  days 
of  May  and  November  in  each  year  (on  surrender  of  the  annexed 
coupons),  at  the  rate  of  seven  per  cent  per  annum,  until  the  princi- 
pal sum  shall  be  paid. 

"  Principal  and  interest  payable  at  the  county  treasurer's  office, 
in  the  town  of  Newton,  in  said  county.  The  county  of  Jasper  re- 
serves the  right  to  pay  this  bond  on  or  at  any  time  after  May  1st, 
1887,  upon  giving  at  said  place  of  payment,  and  also  by  an  adver- 
tisement in  some  New  York  City  daily  newspaper  at  least  six  (6) 
months'  notice  of  such  intention,  and  interest  shall  cease  from  the 
day  on  which  this  bond  is  by  such  notice  made  payable. 

"This  bond  is  one  of  a  series  of  bonds  numbered  from  1  to  100, 
inclusive,  amounting  in  all  to  one  hundred  thousand  dollars,  issued 
by  said  county  of  Jasper,  for  the  purpose  of  funding  legally  incurred 
indebtedness  of  the  county  and  under  and  in  accordance  with  an 
act  of  the  General  Assembly  of  the  State  of  Illinois,  approved  April 
14th,  1875,  entitled  'An  Act  to  amend  an  act  entitled  uAn  Act  to 
enable  counties,  cities,  townships,  school  districts,  and  other  mu- 
nicipal corporations  to  take  up  and  cancel  outstanding  bonds  and 
other  evidences  of  indebtedness,  and  fund  the  same," '  approved 
and  in  force  March  26, 1872,  all  provisions  of  which  act  have  been 
duly  complied  with. 

u  In  testimony  whereof  we,  the  undersigned,  officers  of  Jasper 
County,  being  duly  authorized  to  execute  this  obligation  on  its 
behalf,  have  hereunto  set  our  signatures  and  affixed  the  county  seal 
this  day  of  May,  a.d.  1877. 

[seal.]  "  County  Clerk. 

"  Chairman." 

After  these  bonds  were  put  out  the  indebtedness  of  the  county 
exceeded  somewhat  five  per  cent  of  the  value  of  the  taxable 
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property  as  ascertained  by  the  last  preceding  assessment.  The 
plaintiff  below,  and  defendant  in  error  here,  being  the  owner 
of  coupons  cut  from  some  of  the  funding  bonds  falling  doe  in 
May  and  November,  1878  and  1879,  which  were  unpaid,  brought 
this  suit  to  recover  them.  He  was  the  holder  and  in  possession 
of  a  part  or  the  whole  of  the  original  bonds  when  the  funding 
took  place,  and  took  the  funding  bonds  in  exchange  for  such  of 
the  original  bonds  $s  he  then  held. 

Upon  this  state  of  facts  the  court  below  gave  judgment  against 
the  county.  The  case  is  now  here  by  writ  of  error,  and  the 
single  question  is  presented,  whether  the  county  made  out  a 
valid  defence  to  the  coupons  sued  on. 

In  our  opinion  the  county  is  estopped  from  setting  up  the 
alleged  invalidity  of  the  original  bonds  as  a  defence  in  this 
action.  It  is  true  the  funding  law  only  authorized  the  funding 
of  "  binding  and  subsisting  legal  obligations,''  "  properly  au- 
thorized by  law,"  but  no  new  bonds  could  be  issued  in  lieu  of 
old  ones  except  on  a  vote  of  the  people.  All  outstanding  bonds 
were  not  to  be  taken  up  in  this  way,  but  only  such  as  were 
recognized  by  the  people,  acting  together  in  their  political 
capacity  at  an  election  for  that  purpose,  as  binding  and  sub- 
sisting legal  obligations.  After  such  a  recognition  the  corpo- 
rate authorities  could  make  the  exchanges,  but  not  before. 

The  law  under  which  the  original  bonds  were  put  out  was 
sufficient.  No  complaint  is  made  of  any  illegality  in  its  pro- 
visions. The  only  objection  is  that  there  was  a  mistake  in 
carrying  it  into  execution.  The  election  was  called  by  the 
wrong  corporate  agency.  The  county  court  should  have  brought 
the  people  together  and  not  the  board  of  supervisors.  This,  if 
there  had  been  nothing  more,  would,  under  the  rulings  of  the 
highest  court  of  the  State,  made  long  before  the  vote  was 
taken,  render  the  bonds  invalid.  Supervisors  of  Schuyler  Co. 
v.  People,  25  111.  181.  It  was  for  this  reason,  undoubtedly,  that 
the  board  of  supervisors,  at  their  meeting  after  the  election, 
authorized  the  subscription  to  be  made  and  the  bonds  delivered 
in  payment  as  soon  as  it  might  lawfully  be  done,  and  that  the 
act  to  legalize  the  election  was  passed  in  1869.  We  have  not 
had  our  attention  called  to  any  case  in  which  the  courts  of  the 
State  had  decided,  before  this  funding  took  place,  that,  uuder 
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the  Constitution  of  1848,  an  act  which  simply  legalized  an 
invalid  or  irregular  election  for  a  subscription,  and  left  the  cor- 
porate authorities  free  to  make  the  subscription  at  their  option, 
would  not  cure  any  defect  there  may  have  been  in  the  election, 
and  empower  the  proper  authorities  to  bind  the  county  by  any- 
thing that  might  be  done  under  it  and  within  its  scope.  It 
had  been  decided  more  than  once  that  the  legislature  could  not 
compel  a  municipal  corporation  to  incur  a  debt  without  the 
consent  of  the  corporate  authorities.  Harward  v.  St.  Clair 
Drainage  Co.,  51  III.  130 ;  Messier  v.  Drainage  Commission- 
ers, 53  id.  105;  Marshall  v.  Silliman,  61  id.  218.  But  under 
the  Constitution  of  1848  a  vote  of  the  people  was  not  essential 
to  the  validity  of  a  municipal  subscription  to  the  stock  of  a  rail- 
road company.  The  legislature  could  authorize  the  corporate 
authorities,  whoever  they  might  be,  to  act  in  such  a  matter 
without  the  express  direction  of  the  people.  What  it  could  not 
do  was  to  make  it  mandatory  on  them  to  subscribe  without  a 
vote.  This  we  understand  to  have  been  the  extent  of  the  de- 
cisions, and  in  this  way  it  was  that,  if  with  the  legalization  of 
the  vote  there  was  coupled  a  command  on  the  corporate  author- 
ities to  subscribe,  or  a  confirmation  of  a  subscription  already 
made,  the  curative  statutes  were  held  to  be  inoperative.  It 
had  never  been  held  that  language,  such  as  was  employed  in 
this  curative  act,  was  compulsory,  or  that  it  did  more  than 
legalize  the  election,  leaving  it  for  the  board  of  supervisors  to 
determine  whether  they  would  subscribe  or  not.  That  was  an 
open  question  in  the  State  courts  until  the  case  of  Q-addis  v. 
Richland  County  (92  id.  119),  not  decided  until  June,  1879, 
two  years  and  more  after  the  bonds  now  in  question  were  out. 

When,  therefore,  the  people  were  called  on  to  vote  whether 
the  old  bonds  should  be  funded,  the  facts  they  had  to  consider 
were  these :  A  valid  law  authorizing  the  subscription  and  an 
issue  of  the  bonds  had  been  passed.  The  people,  at  an  election 
which  had  been  irregularly  called,  had  voted  to  make  the  sub- 
scription and  issue  bonds  bearing  ten  per  cent  interest,  and  all 
payable  within  six  years.  An  act  had  been  passed  to  legalize 
the  election,  and  under  it  the  subscription  which  had  been 
voted  was  made,  and  bonds  such  as  were  contemplated  had  been 
issued  and  were  then  outstanding  in  the  hands  of  various  par- 
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ties.  Whether  these  bonds  were  valid  was,  so  far  as  any  direct 
decisions  were  concerned,  an  open  question,  and  certainly  not 
free  from  doubt.  Under  these  circumstances  the  question  was 
directly  put  to  the  people  of  the  county,  in  a  manner  authorized 
by  law,  whether  they  would  recognize  these  bonds  as  **  binding 
and  subsisting  legal  obligations,"  and  issue  in  lieu  of  them  other 
bonds  having  twenty  years  to  run  and  bearing  seven  per  cent 
interest  instead  of  ten ;  and  they  by  their  vote  said  they  would. 
There  is  no  complaint  of  any  illegality  in  this  election,  or  of 
fraud  or  imposition.  So  far  as  the  record  shows,  the  propo- 
sition to  fund  went  from  the  county  authorities  to  the  bond- 
holders, and  not  from  the  bondholders  to  the  county.  The 
facts  were  as  well  known  to  one  party  as  the  other.  If  the 
people  intended  to  rely  on  their  defences  to  the  old  bonds,  then 
was  the  time  for  them  to  speak  and  by  their  vote  say  they 
would  not  recognize  them  as  binding  obligations.  By  voting 
the  other  way  they,  in  effect,  accepted  them  as  legal  and  sub- 
sisting for  the  purposes  of  the  proposed  extension  of  time  ait 
reduced  interest,  and  said  to  the  holders  if  their  proposition 
was  accepted,  no  question  of  illegality  would  be  raised.  Their 
offer  having  been  accepted,  they  are  now  estopped  from  insisting 
upon  an  irregularity  which  they  have  by  their  votes  voluntarily 
waived,  with  a  full  knowledge  of  the  facts.  The  case  is  clearly, 
as  we  think,  within  the  principle  acted  on  by  the  Supreme 
Court  of  the  State  in  President  and  Trustees  of  the  Town  of 
Keitlisburg  v.  Frick^  34  111.  405.  As  was  very  properly  said 
below  by  the  learned  circuit  judge,  "  there  must  be  an  end  of 
these  contests  and  defences  some  time  or  other."  There  must 
be  a  time  when  the  people  in  their  political  capacity  are  con- 
cluded by  their  contracts  as  much  as  individuals,  and  we  think 
that  where  the  people  of  a  county,  at  an  election  held  according 
to  law,  authorize  their  corporate  or  political  representatives 
to  treat  certain  outstanding  county  obligations  as  "properly 
authorized  by  law  "  for  the  purpose  of  negotiating  a  settlement 
with  the  holders,  and  the  settlement  which  was  contemplated 
has  been  made,  all  contests  as  to  the  validity  of  the  obligations 
must  be  considered  as  ended. 

This  disposes  of  all  questions  as  to  the  excessive  issue  of 
bonds.     For  all  the  purposes  of  this  case  the  original  bonds 
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must  be  taken  as  binding.  The  issue  of  the  funding  bonds  did 
not  increase  the  aggregate  of  the  indebtedness  of  the  corpora- 
tion, but  only  changed  its  form. 

Judgment  affirmed. 


Williams  v.  Claflin. 

The  ruling  in  Jerome  v.  Mc Carter  (21  Wall.  17),  that  where,  by  reason  of  the 
changed  circumstances  of  the  case,  or  of  the  parties,  or  of  the  sureties  on  a 
supersedeas  bond,  so  that  the  security,  which  at  the  time  it  was  taken  was 
sufficient,  does  not  continue  to  be  so,  this  court  will,  on  proper  application, 
so  order  and  adjudge  as  justice  may  require, — reaffirmed,  and  applied  to  this 
case. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  South  Carolina. 

Motion  to  vacate  the  supersedeas,  or  for  a  new  bond. 

Mr.  George  F.  Edmunds  and  Mr.  James  Lowndes  in  support 
of  the  motion. 

Mr.  Philip  Phillips  and  Mr.  Samuel  Lord,  Jr.,  in  opposition 
thereto. 

Me.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

In  Jerome  v.  Mc  Carter  (21  Wall.  17),  we  said  that  if,  after 

security  on  an  appeal  which  operated  as  a  supersedeas  had 

been  accepted,  the  circumstances  of  the  case,  or  of  the  parties, 

or  of  the  sureties  on  the  bond,  had  changed,  so  that  the  security, 

which  at  the  time  it  was  taken  was  sufficient,  did  not  continue 

to  be  so,  we  might,  on  proper  application,  so  adjudge  and  order 

as  justice  should  require.     The  present  appellants  are  interested 

only  in   preserving  their  security  for  a  debt  of  the  railroad 

company  amounting,  when  the  decree  was  rendered,  to  about 

$152,000.     When  they  took  their   appeal,   execution   of  the 

whole  decree  had  been  stayed  by  another  appeal  of  the  present 

appellees,  who  were  the  complainants  below.     Consequently 

the  amount  of  security  to  be  given  then  by  these  appellants 

was  a  matter  of  but  little  importance  comparatively.     The 
vol.  xin.  48 
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other  appeal  has  been  dismissed,  and  in  this  way  the  circum- 
stances of  the  case  are  materially  changed.  It  is  easy  to  see 
that  what  was  sufficient  security  on  this  appeal  when  taken  is 
probably  not  so  now.  The  bonds  secured  by  the  mortgage 
according  to  the  decree  amount  to  several  millions  of  dollars, 
and  the  value  of  the  security  is  necessarily  subject  to  the  fluc- 
tuations of  trade.  The  appellants  are  to  a  considerable  extent 
interested  in  the  same  bonds,  but  if  their  debt  is  paid  in  full 
they  cannot  complain  at  the  execution  of  the  decree. 

The  supersede  as  herein  will  be  so  far  modified  as  to  allow  & 
sale  of  the  mortgaged  property  to  be  made  under  the  decree, 
but  the  court  below  will  retain  in  its  registry,  subject  to  the 
order  of  this  court  until  the  final  determination  of  the  present 
appeal,  so  much  of  the  proceeds  as  shall  be  sufficient  to  satisfy 
and  discharge  any  balance  that  may  remain  of  the  debt  due 
these  appellants,  after  the  proportionate  share  they  receive 
under  the  decree  upon  the  bonds  and  coupons  held  by  them  as 

collateral  shall  have  been  applied  thereon  ;  and  it  is 

So  ordered. 


//S^V^  The  "  Connemaba." 

j#j/jf?<£&f        Where  salvors  united  in  a  claim  for  a  single  salvage  service,  jointly  rendered  by 

v  them,  the  owner  of  the  property  is  entitled  to  an  appeal  where  the  sum  decreed 

/  u  ?~   C~7  exceeds  $5,000,  although  the  Circuit  Court  deemed  it  proper  to  apportion  the 

recovery  among  the  salvors  according  to  their  respective  merits. 

• 

Motion  to  dismiss  an  appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Louisiana,  united  with  a  motion 
to  affirm  the  decree. 

Mr.  Richard  De  Gray  and  Mr.  J.  R.  Beckwiih  in  support  of 
the  motion. 

Mr.  Philip  Phillips^  contra. 

Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

The  suit  below  was  by  a  set  of  salvors  to  recover  for  a  single 
salvage  service,  and  there  was  but  one  claim  filed  for  the  prop- 
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erty  saved.  The  total  amount  of  the  recovery  was  $14,198, 
but  in  the  division  among  the  several  parties  entitled  to  share 
in  the  recovery  some  got  less  than  $5,000.  Separate  and  dis- 
tinct interests  were  not  united  in  the  suit.  The  service  ren- 
dered was  the  joint  service  of  all  the  salvors,  and  the  recovery 
was  on  that  account.  It  was  &  matter  of  no  consequence  to  the 
owners  of  the  property  saved  how  the  money  recovered  was 
apportioned  among  those  who  had  earned  it.  The  owners 
were  decreed  to  pay  the  salvors  for  what  they,  acting  together 
in  a  common  service,  had  done.  In  such  a  suit  we  think  the 
owners  cannot  be  deprived  of  their  appeal  because  the  court 
below,  in  the  further  progress  of  the  cause,  saw  fit  to  apportion 
the  recovery  among  the  salvors  according  to  their  respective 
merits.  The  decree  is,  in  legal  effect,  one  decree  in  favor  of 
all  the  salvors,  they  having,  as  between  themselves,  unequal 
interests. 

In  all  the  cases  where  we  have  held  that  several  sums  decreed 
in  favor  of  or  against  different  persons  could  not  be  united  to 
give  us  jurisdiction  on  appeal,  it  will  be  found  that  the  matters 
in  dispute  were  entirely  separate  and  distinct,  and  were  joined 
in  one  suit  for  convenience  and  to  save  expense.  Thus,  in 
Seaver  v.  Bigelows  (5  Wall.  208),  separate  judgment  creditors 
joined  to  set  aside  a  fraudulent  conveyance  of  their  debtor,  and 
the  appeal  was  from  a  decree  dismissing  their  bill ;  in  Rich  v. 
Lambert  (12  How.  847),  several  owners  of  a  cargo,  who  had  dis- 
tinct interests,  united  in  a  libel  against  the  ship  to  recover  for  s  L 
damages  done  to  the  goods,  and  the  appeal  was  from  a  decree  in 
favor  of  each  owner  for  his  separate  loss ;  in  Oliver  v.  Alexander 
(6  Pet.  143),  the  libel  was  by  seamen  to  recover  their  wages, 
and  the  decree  was  in  favor  of  each  man  separately  for  the 
amount  due  him  individually ;  and  in  Stratton  v.  Jarvis  (8  id.  4), 
the  decree  was  against  each  claimant  of  the  goods  saved  by  sal- 
vage service  for  his  separate  and  distinct  share  of  the  salvage. 
The  cases  were  beard,  so  far  as  the  merits  were  concerned,  pre- 
cisely the  same  as  if  separate  libels  had  been  filed  for  each  cause 
of  action,  and  the  decrees  as  entered  were  as  in  case  of  separate 
suits.  •  Rich  v.  Lambert,  supra.  Here,  however,  the  matter  in 
controversy  was  the  amount  due  the  salvors  collectively,  and 
not  the  particular  sum  to  which  each  was  entitled  when  the 
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amount  due  was  distributed  among  them.     As  in  Shields  ▼. 

Thomas  (17  How.  3),  "they  all  claimed  under  one  and  the 

same  title.     They  had  a  common  and  undivided  interest  in 

the  claim,  and  it  was  perfectly  immaterial  to  the  appellants 

how  it  was  to  be  shared  among  them.     If  there  was  any  diffi 

culty  as  to  the  proportions,  •  .  .  the  dispute  was  among  them 

selves." 

The  case,  upon  the  merits,  is  one  which  we  are  not  inclined 

to  consider  on  a  motion  to  affirm. 

Motion*  denied. 


Railway  Company  v.  Spbagub. 

1.  A  mortgage  executed  by  a  railway  company,  to  secure  its  bonds,  provides 

103  -tm  that,  in  case  of  default  for  six  months  in  the  payment  of  the  interest  upon 

I*4A  ?W  either  of  them,  the  entire  amount  of  the  debt  secured  "  shall  forthwith  be* 

52  f  JOB 
62f  ssi  come  due  and  payable,"  and  that  the  lien  of  the  mortgage  may  be  at  once 

~  enforced.    The  bonds  themselves  declare  that,  "  in  case  of  the  non-payment 

of  any  half-yearly  instalment  of  interest  which  shall  have  become  due  and 

been  demanded,  and  such  default  shall  have  continued  six  months  after 

demand,1'  the  principal  of  the  bond  shall  become  due,  with  the  effect 

provided  in  the  mortgage.    Held,  that,  the  mortgage  being  a  mere  security, 

the  terms  of  the  bonds  must  control  in  determining  when  the  principal  is 

payable. 

2.  Overdue  and  unpaid  interest  coupons  do  not  of  themselves  make  the  bond  to 

which  they  are  attached  dishonored  paper.     Cromwell  v.  County  of  Sac  (96 
U.  S.  51)  cited  and  approved,  and  Parsons  v.  Jackson  (90  id.  434)  distin- 
guished. 
8.  The  facts  in  this  case  show  that  the  appellee  is  a  bona  fids  holder  of  the  bonds 
in  controversy. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Indiana. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Joseph  E.  McDonald  and  Mr.  James  Emott  for  the  ap- 
pellant. 

Mr.  Clarkson  N.  Potter  for  the  appellee. 

Mb.  Justice  Woods  delivered  the  opinion  of  the  court. 
This  was  a  suit  in  equity  in  which  the  Union  Trust  Com- 
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pany  of  New  York  was  complainant,  and  the  Indiana  and  Illi- 
nois Central  Railway  Company  and  others  were  defendants. 
It  was  brought  for  the  foreclosure  of  a  mortgage  upon  the 
property  of  the  railway  company,  and  it  resulted  in  a  decree 
of  foreclosure  and  sale.  An  interlocutory  decree  directed  a 
master  of  the  court  to  ascertain  and  report  the  names  of  all 
the  holders  of  bonds  and  coupons,  which  had  been  duly  issued 
under  the  mortgage,  and  were  entitled  to  share  in  the  proceeds 
of  the  sale. 

Under  this  order  of  reference  Mrs.  Henrietta  P.  Sprague,  the 
appellee,  presented  a  claim  to  be  the  owner  and  holder  of  sev- 
enty-five bonds,  numbered  from  629  to  703  inclusive,  of  $1,000 
each,  with  coupons  attached.  The  railway  company  objected 
to  the  allowance  of  her  claim.  The  master  heard  the  proofs 
of  the  parties  and  the  arguments  of  their  counsel,  and  reported 
that  she  had  made  sufficient  proof  of  her  ownership  of  the 
bonds  in  question,  and  that  they  were  entitled  to  be  paid  out 
6f  the  purchase-money  of  the  road.  To  this  report  the  rail- 
road company  filed  exceptions.  The  court,  at  the  May  Term, 
1878,  overruled  the  exceptions,  and  entered  a  decree  directing, 
among  other  things,  that  the  seventy-five  bonds  of  the  appellee, 
with  the  coupons  thereto  annexed,  should  be  allowed  as  valid, 
and  as  secured  equally  with  the  other  outstanding  bonds  by 
the  mortgage  foreclosed,  and  that  they  should  be  paid  their 
pro  rata  shares  out  of  the  proceeds  of  the  foreclosure.  From 
this  order,  and  this  part  of  the  foreclosure  decree  in  the  cause, 
the  railway  company  brings  this  appeal. 

Mrs.  Sprague  was  the  widow  and  administratrix  of  John  H. 
Sprague,  deceased.  J.  Elliott  Condict  had  long  been  a  friend 
of  her  husband,  doing  business  in  New  York  in  railway  securi- 
ties, under  the  style  of  u  Condict  &  Co.,  bankers  and  brokers.'* 

In  February,  1870,  she  loaned  Condict  $25,000,  for  which 
she  took  his  note.  Before  its  maturity  he  advised  her  to  buy, 
and  offered  to  sell  her,  $75,000  of  the  first-mortgage  bonds  of 
the  Madison  and  Portage  Railroad  Company.  She  made  the 
purchase  for  the  price  of  $60,000,  and  paid  that  sum  partly  by 
giving  up  to  him  his  note  to  her  for  $25,000  money  loaned,  and 
the  residue  in  securities  at  the  market  price.  This  purchase 
was  made  in  November,  1870. 
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The  Madison  and  Portage  Railroad  Company  failing  to  pay 
interest  on  its  bonds,  she,  on  June  24,  1871,  at  Condict's  in- 
stance, returned  them  to  him,  and  received  from  him  in  ex- 
change  seventy-five  bonds  for  $1,000  each  of  the  Indiana  and 
Illinois  Central  Railway  Company. 

These  bonds  were  dated  April  1,  1870,  and  secured  by  a 
mortgage  or  deed  of  trust  of  the  same  date.  At  the  time  of 
the  exchange  there  were  attached  to  each  of  the  bonds  which 
Mrs.  Sprague  received  all  the  coupons,  beginning  from  the  date 
of  the  bonds,  sixty  in  number.  Of  these  coupons  two,  one  pay- 
able Oct.  1, 1870,  and  one  payable  April  1,  1871,  for  thirty-five 
dollars  each,  were  past  due  and  unpaid.  The  bonds  contained 
this  provision :  "  In  case  of  the  non-payment  of  any  half-yearly 
instalment  of  interest,  which  shall  have  become  due  and  been 
demanded,  and  such  default  shall  have  continued  six  months 
after  demand,  the  principal  of  this  bond  shall  become  due  in 
the  manner  and  with  the  effect  provided  for  in  the  trust  deed 
securing  its  payment."  The  bond  also  recited  that  it,  together 
with  the  residue  of  two  thousand  seven  hundred  and  fifty  bonds, 
was  secured  by  a  deed  of  trust  or  mortgage,  dated  the  first  day 
of  April,  1870.  The  mortgage  contained  the  following  clause : 
"  In  case  default  be  made  for  six  months  in  the  payment  of 
any  interest  upon  either  of  said  bonds  when  the  same  shall  be- 
come due  and  payable,  the  whole  principal  sum  in  all  and  each 
of  said  bonds  shall  forthwith  become  due  and  payable,  and  the 
lien  or  incumbrance  hereby  created  for  the  security  and  pay- 
ment of  such  bonds  may  be  at  once  enforced,  anything  herein 
to  the  contrary  notwithstanding." 

Before  making  the  exchange  of  bonds,  Mrs.  Sprague  had 
placed  the  management  of  the  affair  in  the  hands  of  Mr.  John 
M.  Whiting,  as  her  counsel,  who,  in  her  behalf,  investigated 
not  only  the  question  of  the  value  of  the  Indiana  and  Illinois 
Central  Railway  bonds,  but  also  of  the  right  of  Condict  to  sell 
them.  At  the  time  of  this  investigation  the  Indiana  and  Illi- 
nois Central  Railway  was  not  a  completed  but  only  a  projected 
road.  Condict  was  vice-president  and  acting  president  of  the 
company.  There  was  an  executive  committee  consisting  of 
three  members  besides  the  president.  These  were  Condict, 
Seaman,  and  Lazare. 
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Five  hundred  bonds  of  $1,000  each,  secured  by  the  mortgage 
of  April  1,  1870,  had  been  executed.  Before  they  could  be 
issued  they  had  to  be  countersigned  by  the  Union  Trust  Com- 
pany. They  were  so  countersigned  and  delivered  to  the  rail* 
road  company,  and  were  in  all  respects  regularly  executed. 

In  June,  1871,  three  hundred  of  the  bonds  were  delivered  by 
the  treasurer  of  the  company  to  Condict  and  Lazare,  members 
of  the  executive  committee.  They  delivered  two  hundred  of 
them  to  parties  to  whom  they  belonged.  The  residue  remained 
in  the  possession  of  Condict.  He  did  not  appear  to  have  any 
express  authority  from  the  company  to  sell  or  dispose  of  them, 
but  claimed  to  have  a  lien  on  them  for  advances  made  to  the 
company.  There  was  evidence  tending  to  show,  however,  that 
the  company  had  never  received  consideration  for  the  bonds 
transferred  to  Mrs.  Sprague,  but  none  to  show  that  she,  so  far 
as  it  regarded  any  direct  notice  to  her  personally,  was  not  a 
bona  fide  purchaser. 

Whiting,  in  his  testimony  touching  what  he  learned  of  Con- 
diet's  right  to  transfer  the  bonds,  said  :  "  He  came  to  me  with 
statements,  and  upon  them  I  acted.  He  asserted  his  entire  ca- 
pacity to  make  the  exchange  ;  that  he  owned  the  bonds  ;  that 
he  had  made  advances  to  the  company  ;  that  they  were  his  by 
the  highest  possible  title,  and  made  all  the  asseverations  under 
my  very  sharp  and  close  cross-examination.  He  claimed  to  own 
the  bonds."  Whiting  also  testified  as  follows :  "  Seaman,"  the 
colleague  of  Condict  on  the  executive  committee,  "  assured  me 
of  Condict's  right  to  assign  them,"  the  bonds.  "  My  memory 
is  very  active  on  this  point.  He  sustained  him,"  Condict,  u  in 
every  regard." 

The  error  complained  of  in  the  part  of  the  decree  appealed 
from  is  this :  It  being  established  by  the  evidence  and  reported 
by  the  master  that  the  company  had  never  received  any  value 
for  its  bonds  either  from  Mrs.  Sprague  or  any  other  person, 
the  court  erred  in  holding  that  she  was  a  purchaser  for  value 
and  without  notice,  and  that  the  bonds  were  instruments  of 
such  a  character  and  in  such  a  condition  as  to  enable  her  to 
enforce  them  against  the  company,  notwithstanding  the  fact 
that  it  had  received  no  value  for  them. 

It  is  not  disputed  that  they,  when  first  executed  and  made 
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ready  for  circulation,  had  all  the  qualities  of  commercial  paper. 
The  contention  of  the  appellant  is  that  Mrs.  Sprague  was  not  a 
purchaser  in  good  faith  and  for  value. 

It  seems  to  be  conceded,  and  the  evidence  establishes,  that 
no  facts  were  known  to  her  in  relation  to  them  other  than 
those  which  came  to  the  knowledge  of  her  agent.  Whiting. 
Of  course  she  was  bound  by  what  he  knew.  Does  the  knowl- 
edge of  the  facts  learned  by  him,  and  which  it  is  presumed  he 
communicated  to  her,  make  her  a  purchaser  in  bad  faith  ? 

Two  facts  must  be  taken  as  established:  First,  Conduct's 
custody  of  the  bonds  was  lawful.  The  appellant  admits  that 
it  placed  them  in  his  possession  for  safe  keeping.  Second, 
There  can  be  no  question  that  Mrs.  Sprague  paid  full  value 
for  them. 

Possession  of  negotiable  bonds  carries  with  it  the  title  to  the 
holder.  Murray  v.  Lardner,  2  Wall.  110.  Mrs.  Sprague, 
therefore,  bought  the  bonds  of  a  person  presumptively  the 
owner,  and  paid  for  them  a  full  and  valuable  consideration. 

Condict  was  an  officer  of  the  company,  and  as  such  had  pos- 
session of  the  bonds.  If  he  had  told  Mrs.  Sprague  or  her 
agent  that  he  was  selling  the  bonds  for  the  company  and  as  its 
agent,  and  had  then  applied  them  to  the  payment  of  his  indi- 
vidual indebtedness  to  her,  her  purchase  would  have  been  made 
in  bad  faith.  But  this  is  not  the  case.  Having  possession  of 
them,  aud  being  prima  facie  their  owner,  he  asserted  to  her 
agent  in  the  most  positive  manner  that  they  were  his  prop- 
erty. The  fact  that  he  was  an  officer  of  the  company  did  not 
of  itself  preclude  him  from  dealing  in  them,  or  throw  the  slight- 
est suspicion  on  his  title. 

The  question,  therefore,  and  the  only  question  in  the  case  is. 
Was  there  anything  upon  the  face  of  the  bonds  and  of  the 
mortgage  which  secured  them  to  put  the  purchaser  on  notice? 
The  appellant  asserts  that  there  was ;  that  attached  to  each  of 
the  bonds  sold  to  Mrs.  Sprague  were  two  unpaid  coupons,  due 
respectively  October,  1870,  and  April,  1871,  and  that  this  fact, 
by  the  terms  of  the  bonds  and  of  the  mortgage  which  secured 
them,  rendered  the  principal  due  and  payable,  and  that  as  a 
consequence,  when  she  purchased  them,  they  were  dishonored 
paper. 
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There  appears  to  be  a  difference  between  the  terms  of  the 
bonds  and  of  the  mortgage.  The  mortgage  provided,  that  upon 
non-payment  of  interest  for  six  months  the  principal  of  the 
bonds  should  become  due,  whether  demanded  or  not.  On  the 
other  hand,  the  bonds  declared  that  in  case  of  the  non-payment 
of  any  half-yearly  instalment  of  interest  which  had  become  due 
and  had  been  demanded,  if  such  default  should  continue  six 
months  after  demand,  the  principal  of  the  bond  should  be- 
come due.  A  copy  of  the  bonds  was  set  out  in  full  in  the 
mortgage. 

The  bonds  being  the  principal  thing  containing  the  obligation 
of  the  company,  and  the  mortgage  a  mere  security  to  insure 
the  performance  of  that  obligation,  the  terms  of  the  bonds 
should  control. 

Therefore  a  demand  for  the  payment  of  her  coupons  and  a 
failure  to  pay  for  six  months  were  necessary  to  make  the  prin- 
cipal of  the  bonds  payable.  There  having  been  no  demand 
of  the  overdue  coupons,  it  follows  that  by  the  terms  of  the 
bonds  the  principal  sum  was  not  due  when  Mrs.  Sprague  pur- 
chased. 

The  controversy,  therefore,  is  reduced  to  this :  Did  the  mere 
presence  upon  the  bonds  purchased  by  Mrs.  Sprague  of  two 
past-due  unpaid  interest  coupons  make  the  bonds  dishonored 
paper? 

Coupons  are  separable  obligations  for  the  interest  payable 
upon  demand.  It  constantly  occurs  that  they  are  not  de- 
manded for  weeks  and  months,  and  sometimes  years,  after  they 
are  due.  As  they  bear  interest  after  maturity,  it  will  fre- 
quently happen  that  the  owner  of  a  bond  who  holds  it  as  an 
investment  will  keep  the  coupon  for  the  same  purpose. 

Bonds  executed  by  a  railroad  company  may  not  be  put  upon 
the  market  until  one  or  more  coupons  have  matured.  The 
company  may  cnt  them  off  when  it  sells  the  bonds,  or  leave 
them  on  to  be  accounted  for  in  the  purchase. 

Negotiable  bonds  have  been  used  as  a  means  of  raising 
money,  not  only  by  railroad  companies,  but  by  the  national 
government,  states,  counties,  and  cities.  To  hold  that  the 
moment  an  unpaid  coupon  is  left  on  a  bond  its  character 
.and  negotiability  are  changed  would  greatly  embarrass  the 
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traffic  in  such  securities  and  lead  to  endless  uncertainty  and 
confusion. 

The  mere  presence,  therefore,  of  two  unpaid  coupons  upon 
the  bonds  purchased  by  Mrs.  Sprague  was  not  of  itself  sufficient 
evidence  of  the  dishonor  of  the  bonds  to  which  they  were 
attached. 

This  point  has  been  expressly  ruled  by  this  court  in  Crom- 
well v.  County  of  Sac,  96  U.  S.  51.  In  that  case,  the  court, 
speaking  by  Mr.  Justice  Field,  said:  "The  non-payment  of 
an  instalment  of  interest  when  due  could  not  affect  the  negoti- 
ability of  the  bonds  or  of  the  subsequent  coupons.  Until  their 
maturity  a  purchaser  for  value,  without  notice  of  their  invalid- 
ity as  between  antecedent  parties,  would  take  them  discharged 
from  all  infirmities."  To  the  same  effect  see  National  Bank  cf 
North  America  v.  Kirby^  108  Mass.  497,  and  Boss  v.  JJewitt^ 
15  Wis.  260. 

In  Parsons  v.  Jackson  (99  U.  S.  434),  the  bonds  of  the  rail- 
road company  which  were  the  subject  of  controversy  had 
never  been  issued,  but  had  been  stolen  from  its  office.  They 
were  made  payable  either  in  New  Orleans,  New  York,  or  Lon- 
don, as  the  president  of  the  company  might  by  his  indorsement 
on  the  bonds  determine.  They  did  not  contain  his  indorsement 
designating  the  place  of  payment;  they  were  offered  in  the 
New  York  market  and  sold  for  a  very  small  consideration. 
Coupons  for  several  years,  due  and  unpaid,  were  attached  to 
them.  The  court  held  that  all  these  circumstances  affected 
the  purchaser  with  notice  of  the  invalidity  of  the  bonds. 

It  is  true  the  court  said  that  the  presence  of  the  past-due 
and  unpaid  coupons  was  of  itself  an  evidence  of  dishonor  suffi- 
cient to  put  the  purchaser  on  inquiry.  But  the  case  did  not 
turn  on  this  circumstance  alone.  There  were  other  significant 
indications  of  the  invalidity  of  the  bonds,  and  the  opinion  must 
be  restricted  to  the  case  before  the  court. 

But  conceding  for  the  sake  of  argument  that  the  possession 
of  two  unpaid  coupons  on  the  bonds  purchased  by  Mrs.  Sprague 
had  been  sufficient  to  put  her  on  inquiry,  she  can  only  be 
charged  with  knowledge  of  the  facts  which  she  might  have 
learned  by  inquiry. 

Investigation  would  have  disclosed   to  her,  as  the  record 
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shows,  that  the  construction  of  the  road  of  the  company  by 
which  the  bonds  were  issued  was  just  begun;  that  of  the 
twenty-seven  hundred  and  fifty  bonds,  for  one  thousand  dollars 
each,  which  the  mortgage  was  executed  to  secure,  only  five 
hundred  had  been  signed  and  prepared  for  circulation ;  that 
these  bonds  had  not  been  put  upon  the  market  for  sale,  but 
that  a  part  of  them  had  been  used  as  collateral  security  for 
debts  due  from  the  company,  and  that  those  sold  to  her  had 
not  been  put  in  general  circulation,  but,  after  their  execution, 
had  been  turned  over  to  Condict,  the  vice-president  of  the 
company,  who,  on  account  of  his  advances  to  it,  claimed  to  be 
their  owner,  and  that  none  of  the  coupons  on  any  of  the  five 
hundred  bonds  had  been  paid.  If,  therefore,  Mrs.  Sprague  had 
investigated  the  reason  why  the  two  past-due  coupons,  on  the 
bonds  which  she  purchased,  had  not  been  paid,  these  facts 
would  have  afforded  a  most  satisfactory  explanation. 

44  The  party  who  takes  negotiable  coupon  bonds,  before  due, 
for  a  valuable  consideration,  without  knowledge  of  any  defect 
of  title  and  in  good  faith,  holds  them  by  a  title  valid  against 
all  the  world.  Suspicion  of  defect  of  title,  or  the  knowledge 
of  circumstances  which  would  excite  such  suspicion  in  the  mind 
of  a  prudent  man,  or  gross  negligence  on  the  part  of  the  taker 
at  the  time  of  the  transaction,  will  not  defeat  his  title.  That 
result  can  be  produced  only  by  bad  faith  on  his  part."  Mur- 
ray v.  Lardner,  2  Wall.  110. 

44  Bonds  for  the  payment  of  money,  with  interest  warrants 
attached,  are  everywhere  encouraged  as  a  safe  and  convenient 
medium  for  the  settlement  of  balances  among  mercantile  men  ; 
any  course  of  judicial  decision  calculated  to  restrain  or  impede 
their  free  and  unembarrassed  circulation  would  be  contrary  to 
the  soundest  principles  of  public  policy. 

44  Such  instruments  are  protected  in  the  possession  of  an 
indorsee,  not  merely  because  they  are  negotiable,  but  also 
because  of  their  general  convenience  in  mercantile  afFairs." 
Smith  v.  Sac  County,  11  Wall.  139. 

The  inference  to  be  drawn  from  these  authorities,  when  ap- 
plied to  the  facts  in  this  case,  is  that  Mrs.  Sprague  was  a  bona 
fide  purchaser  for  value  of  the  bonds  transferred  to  her  by 
Condict. 
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Our  conclusion,  therefore,  is  that  the  Circuit  Court  was  right 
in  directing  a  pro  rata  payment  to  be  made  on  her  bonds  out 
of  the  proceeds  of  the  property  in  which  they  were  secured. 

Decree  affirmed* 


Hinckley  v.  Morton. 

/92-~  */c£         Where  the  appellee  has  a  color  of  right  to  the  dismissal  of  an  appeal,  he  may 
j/J>Jr^^7f  unite  with  a  motion  therefor  one  to  affirm  the  decree. 

lien  7M|  Motion  to  dismiss  an  appeal  from  the  Circuit  Court  of  the 

\m  gSi  United  States  for  the  Southern  District  of  Illinois,  with  which 

is  united  a  motion  to  affirm. 

Mr.  R.  Biddle  Roberta  in  support  of  the  motions. 
Mr.  Leonard  Swett  and  Mr.  Philip  Phillips  contra. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

Our  jurisdiction  of  this  case  is  clear.  The  appeal  is  not  from 
the  decree  entered  on  our  mandate  at  the  last  term  in  Hinckley 
v.  Railroad  Company  %  100  U.  S.  153.  On  the  contrary,  that 
decree  has  been  satisfied  by  an  actual  payment  of  the  amount 
found  due.  The  case  does  not,  therefore,  come  within  the  rule 
laid  down  in  Stewart  v.  Salamon  (97  id.  361),  where  we  held 
that  an  appeal  would  not  be  entertained  from  a  decree  rendered 
by  the  court  below  in  accordance  with  our  mandate  on  a  pre- 
vious appeal.  The  record  now  presented  shows  that  after  our 
decision  at  the  last  term,  in  which,  among  other  things,  Hinck- 
ley, the  appellant,  was  allowed  $10,000  for  his  services  as  re- 
ceiver from  the  time  of  his  appointment  in  the  Kelly  suit,  he 
went  into  the  State  court  and  had  that  suit  reinstated.  He  then 
applied  to  that  court  to  fix  his  compensation  as  receiver.  That 
was  done,  and  resulted  in  an  allowance  to  him  of  something 
more  than  $24,000.  As  soon  as  that  order  in  his  favor  was 
made,  he  filed  an  intervening  petition  in  the  Circuit  Court,  ask- 
ing that  the  amount  so  allowed  him  might  be  paid  out  of  the 
fund  in  the  Circuit  Court  belonging  to  the  Morton  suit.     This 
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was  refused,  and  from  tbe  order  to  that  effect,  which  was  a 
final  decree  on  the  intervening  petition,  this  appeal  was  taken. 
Second  appeals  have  always  been  allowed  to  bring  up  proceed- 
ings subsequent  to  the  mandate  and  not  settled  by  the  terms  of 
the  mandate  itself.  Supervisors  v.  Kennieott,  94  id.  498 ;  Tyler 
v.  Magwire^  17  Wall.  253.  This  case  comes  clearly  within  that 
rule,  and  the  motion  to  dismiss  is,  therefore,  denied. 

But  we  think  the  motion  to  affirm  should  be  granted.  The 
question  of  compensation  to  the  receiver,  so  far  as  the  fund 
in  the  Circuit  Court  is  concerned,  was  settled  on  the  former 
appeal.  The  allowance  then  made  was  for  the  entire  services 
of  the  receiver  from  the  date  of  his  original  appointment  in  the 
Kelly  suit.  The  value  of  the  services  was  made,  by  the  excep- 
tions to  the  master's  report,  a  matter  of  special  inquiry,  and 
the  result  is  indicated  in  the  judgment  which  was  then  given. 
If  the  State  court  has  funds  in  its  hands  out  of  which  its  judg- 
ment can  be  paid,  it  has  full  power  to  order  the  payment,  but 
the  liability  of  the  fund  in  the  Circuit  Court  to  the  receiver 
has  already  been  fully  discharged.  The  court  below  was  right, 
therefore,  in  refusing  the  prayer  of  the  appellant  in  his  inter- 
vening petition,  and  its  order  to  that  effect  is 

Affirmed* 

A  petition  for  a  rehearing  having  been  filed,  Mr.  Chief 
Justice  Waite  delivered  the  opinion  of  the  court. 

Rule  6,  par.  4,  as  amended  Nov.  4,  1878,  97  U.  S.  vii,  pro- 
vides that  there  may  be  united  with  a  motion  to  dismiss  a  writ 
of  error  or  appeal,  a  motion  to  affirm,  on  the  ground  that,  al- 
though the  record  may  show  that  this  court  has  jurisdiction,  it 
is  manifest  the  appeal  or  writ  of  error  was  taken  for  delay  only, 
or  that  the  question  on  which  the  jurisdiction  depends  is  so 
frivolous  as  not  to  need  further  argument.  This  is  a  modifica- 
tion of  the  rule  as  originally  promulgated  May  8,  1876,  91 
U.  S.  vii,  when  it  was  confined  to  motions  to  dismiss  writs  of 
error  to  a  State  court.  In  Whitney  v.  Cook  (99  U.  S.  607),  we 
held  that  to  justify  a  motion  to  affirm  under  this  rule  there 
must  be  a  motion  to  dismiss  and  at  least  some  color  of  right  to 
u  dismissal. 

In  Stewart  v.  Salamon  (97  U.  S.  861),  we  decided  that  if  an 
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appeal  was  taken  from  a  decree  entered  on  our  mandate  upon  a 
previous  appeal,  we  would,  on  the  application  of  the  appellee, 
examine  the  decree  entered,  and  if  it  conformed  to  the  man- 
date, dismiss  the  case,  with  costs.  The  motion  to  dismiss  in 
this  case  was  apparently  based  upon  that  ruling.  It  seemed  to 
us,  when  it  was  up  for  hearing,  to  have  been  made  in  good 
faith  ;  and  while  we  did  not  think  it  ought  to  be  sustained,  we 
could  not  say  it  was  without  any  color  of  right.  For  that  rea- 
son we  felt  at  liberty  to  look  into  the  motion  to  affirm. 

The  record  in  this  case  showed  that  Hinckley  was  appointed 
receiver  in  the  Kelly  suit  Nov.  24,  1879,  and  that  his  receiver- 
ship ended  by  his  turning  over  the  property  to  the  trustees  of 
the  mortgage  on  the  12th  of  August,  1875.  The  record  of  the 
former  appeal,  to  which  we  think  we  may  with  propriety  look, 
as  the  order  now  appealed  from  was  made  upon  a  petition  of 
intervention  filed  in  that  cause,  shows  that  in  the  settlement 
of  accounts  then  made  Hinckley  was  paid  for  his  services  dar- 
ing the  whole  period  of  his  receivership,  that  is  to  say,  from 
the  date  of  his  appointment  in  the  Kelly  suit  until  hia  final 
discharge. 

We  are  still  of  the  opinion  that  the  case  is  a  proper  one  for 

the  application  of  our  rule  in  respect  to  motions  to  affirm,  and, 

therefore,  the  petition  for  a  rehearing  is 

DenitcL 


**£* 

4*/^ 


Clark  v.  Killian. 


/)  1.  The  settlement  of  lands  by  a  man  upon  his  wife  is  not  invalid,  if  the  rights 

1fa '  Tom  of  existing  creditors  are  not  thereby  impaired. 

tA<  SL  2-  A  bill  of  review  is  the  appropriate  mode  of  correcting  errors  apparent  on  the 

face  of  the  record,  and  it  was  in  this  case  filed  in  time,  less  tlian  two  years 
having  elapsed  since  the  original  decree  was  passed. 
3.  The  court  will  not  consider  errors  assigned  by  the  appellee. 

Appeal  from  the  Supreme  Court  of  the  District  of  Co- 
lumbia. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Mr.  Francis  Miller  for  the  appellant. 
Mr.  William  «7.  Miller,  contra. 
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Mr.  Justice  Harlan  delivered  the  opinion  of  the  court. 

On  the  24th  of  June,  1873,  Clark,  the  appellant,  obtained  in 
the  court  below  a  judgment  at  law  against  John  Killian,  ad- 
ministrator of  William  Schlorb,  for  the  sum  of  1(3,819.25,  the 
balance  due  from  the  deceased  upon  dealings  with  appellant, 
commencing  on  the  twenty-second  day  of  November,  1865. 
An  execution  upon  the  judgment  having  been  returned  no 
property  found,  Clark  exhibited  there  his  bill  in  equity  against 
the  administrator  de  bonis  non,  the  widow,  and  infant  children 
of  Schlorb,  for  the  purpose  of  subjecting  to  the  satisfaction  of 
the  judgment  certain  real  estate  which  stood  in  the  name  of 
the  wife  and  an  infant  son  of  Schlorb. 

The  real  estate  is  thus  described  in  the  bill :  1.  Lots  6  and 
9,  in  square  654,  of  the  city  of  Washington,  conveyed  Aug. 
18, 1858,  by  Schlorb  to  John  Killian,  since  deceased,  in  trust 
for  the  use  of  his  wife,  and  free  from  liability  for  the  debts 
of  the  grantor.  2.  Lots  5  and  8,  in  the  same  square,  con- 
veyed Oct.  23,  1858,  to  the  same  person  in  trust  for  the  sola 
and  separate  use  of  the  wife,  and  free  from  liability  for  the 
husband's  debts.  3.  Lot  2,  in  the  same  square,  purchased  by 
Schlorb  from  Baker  and  by  the  latter,  in  pursuance  of  direc- 
tions from  the  father,  conveyed,  Oct.  5,  1865,  to  his  infant 
son,  George  L.  Schlorb.  4.  Lot  3,  in  the  same  square,  par* 
chased  by  Schlorb  from  Brown,  and  by  the  latter,  in  pursu- 
ance of  directions  from  the  husband,  conveyed,  Dec.  21,  1865, 
to  Killian,  in  trust  for  the  sole  and  separate  use  of  the  wife, 
and  free  from  the  control  of  the  husband.  5.  The  north  half 
of  lot  7,  in  the  same  square,  purchased  by  Schlorb  from  Budle, 
and  by  the  former's  direction  conveyed,  May  3,  1866,  to, 
Killian  in  like  trust  for  the  sole  and  separate  use  of  the  wife, 
and  free  from  the  husband's  control.  6.  Lot  1,  in  the  same 
square,  conveyed  by  Schlorb,  Dec.  23,  1868,  to  Killian  in 
trust  for  the  benefit  of  the  wife,  and  free  from  the  husband's 
control. 

The  bill  alleges  that  these  several  conveyances  were  by 
Schlorb  made  and  caused  to  be  made  with  the  intent  to  hinder, 
delay,  and  defraud  his  creditors. 

The  answer  of  the  widow  was  explicit  in  its  denial  of  the 
fraud  charged,  and  alleged  that  the  deceased,  when  the  several 
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conveyances  were  made,  was  free  from  debt,  in  comfortable 
circumstances,  and  engaged  in  a  prosperous  business ;  that  only 
one  piece  of  the  property  was  conveyed  in  trust  for  her,  after 
the  dealings  between  Clark  and  him  commenced  and  were  in 
progress.  The  infant  children  made  a  formal  answer,  by  their 
mother,  as  guardian  ad  litem,  submitting  their  rights  to  the 
protection  of  the  court.  An  answer  containing  full  denials  was 
also  filed  by  the  administrator  de  bonis  non  of  Schlorb.  Clark 
filed  his  joinder  of  issue  on  the  answers  to  his  bill,  and  the 
cause  was  submitted  on  bill  and  answers  and  replications, 
without  proof. 

On  the  17th  of  February,  1875,  the  court  rendered  a  decree 
adjudging  that  the  conveyances  for  lots  1,  8,  and  the  north 
half  of  lot  7  were  null  and  void,  and  they  were  sold  under  the 
decree  for  the  sum  of  $1,403.47. 

Subsequently,  on  18th  June,  1875,  a  similar  decree  was  ren- 
dered as  to  lots  2,  5,  6,  8,  and  9.  They  were  also  sold,  and 
at  the  commencement  of  this  suit  the  title  was  in  Clark,  the 
appellant. 

On  the  4th  of  January,  1877,  a  bill  of  review  was  filed  by 
the  administrator  de  bonis  non,  the  widow,  and  infant  chil- 
dren of  Schlorb  against  Clark,  for  the  purpose  of  setting  aside 
the  foregoing  decrees  for  errors  of  law  apparent  on  the  face 
of  the  record.  The  bill  set  out  all  of  the  foregoing  facts, 
including  the  pleadings  in  the  original  suit,  and  Clark  de- 
murred. The  demurrer  was  sustained  and  the  bill  dismissed* 
Upon  appeal  to  the  general  term  the  decree  of  dismissal 
was  reversed  and  the  demurrer  overruled.  The  cause  was 
then  submitted  on  the  bill  of  review.  Judgment  was  ren- 
dered setting  aside  the  former  decree  as  to  lots  2,  5,  6,  8, 
and  9,  and  affirming  the  one  as  to  lots  1,  3,  and  the  north 
half  of  7. 

From  the  last  decree  both  sides  prayed  an  appeal  to  this 
court. 

The  decree  of  the  court  below,  so  far  as  it  relates  to  lots  2,  5, 
6,  8,  and  9,  is  in  all  respects  right.  Upon  the  face  of  the  bill, 
answers,  and  other  pleadings  in  the  original  suit,  there  was 
no  ground  whatever  to  assail  the  conveyances  of  those  lota. 
They  were  made  before  Clark  had  any  dealings  with  Schlorb, 
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and  when,  so  far  as  the  pleadings  in  that  case  disclose,  there 
were  no  creditors  who  could  complain  of  any  such  disposition 
by  Schlorb  of  his  property.  Clark,  therefore,  could  not  have 
given  credit  to  Schlorb  upon  the  faith  of  his  ownership  of  the 
property.  The  answers  denied  the  allegations  of  fraud,  and 
there  was  no  evidence  to  overcome  the  denials.  The  pleadings 
in  that  case  did  not  authorize  the  conclusion,  as  matter  of  law, 
that  Schlorb  had  conveyed  or  caused  to  be  conveyed  the  prop- 
erty with  the  fraudulent  intention  of  thereafter  engaging  in 
business,  or  having  business  transactions,  and,  in  the  event  of 
financial  embarrassment  arising  therefrom,  to  withhold  it  from 
his  creditors.  Taking  all  the  circumstances  to  be  as  they  are 
Bet  out  in  the  pleadings,  it  is  perfectly  clear  that  the  court,  in 
adjudging  the  conveyances  of  the  lots  above  named  to  be  null 
and  void,  and  ordering  them  to  be  sold  in  satisfaction  of 
Clark's  judgment,  erred  in  point  of  law.  Consequently  a  bill 
of  review  was  the  proper  mode  of  remedying  that  error. 
The  present  bill  was  filed  in  time.  Thomas  v.  Harvie^  10 
Wheat.  146. 

The  appeal  prayed  by  appellees  in  the  court  below  from  so 
much  of  the  decree  as  confirmed  the  original  decree  as  to  lots  1, 
3,  and  north  half  of  7,  has  never  been  perfected.  We  cannot, 
therefore,  notice  the  errors  assigned  in  the  brief  of  counsel  for 
appellees* 

The  decree  below,  so  far  as  appealed  from  by  Clark,  is, 

-without  prejudice  to  any  right  which  the  appellees  may  have 

to  an  appeal, 

Affirmed* 
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Whitsitt  v.  Railroad  Company. 

The  act  of  March  3, 1876,  c  137  (18  Stat.,  pt.  3,  p.  470),  did  not  change  the  juris- 
diction of  this  court  to  review  the  final  judgment  or  decree  of  the  Circuit 
Court. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Colorado. 

Mr.  Amos  Steck  for  the  appellants. 
Mr*  Beta  M.  Hughes,  contra. 

Mr.  Chiep  Justice  Waite  delivered  the  opinion  of  the 
court. 

Although  the  act  of  March  3,  1875,  c.  137  (18  Stat.,  pt.  3, 
p.  470),  gave  the  circuit  courts  of  the  United  States  original 
cognizance  of  suits  of  a  civil  nature  arising  under  the  Constitu- 
tion and  laws  of  the  United  States,  where  the  matter  in  dispute 
exceeds,  exclusive  of  costs,  the  sum  or  value  of  $500,  it  did  not 
change  our  jurisdiction  for  the  review  of  the  judgments  and 
decrees  of  those  courts.  That  depends  now,  as  it  did  before,  on 
the  value  of  the  matter  in  dispute,  which  must  exceed  $5,000. 
This  record  does  not  show  in  express  terms  or  by  fair  implica- 
tion that  the  value  of  the  property  in  controversy  reaches  that 

sum. 

Appeal  dismissed  for  want  of  jurisdiction. 


County  of  Wilson  v.  National  Bank. 

1.  The  Circuit  Court  has  jurisdiction  of  suits  by  or  against  a  national  bask, 

without*  regard  to  the  citizenship  of  the  parties. 

2.  A  bond,  whereby  a  county  acknowledges  its  indebtedness  in  a  certain  sum, 

payable,  at  a  time  therein  mentioned,  to  company  A.  or  the  holder,  if  it 
"  be  transferred  by  the  signature "  of  its  president,  is  negotiable,  and,  on 
his  transfer  thereof  by  indorsement  to  "  bearer/'  the  latter  may  in  his  own 
name  sue  thereon. 

3.  The  county  court  of  Wilson  County,  Tennessee,  had,  after  certain  prelimi- 

nary proceedings  were  taken,  lawful  authority  to  subscribe,  on  behalf  of 
the  county,  for  stock  in  the  Tennessee  and  Pacific  Railroad  Company,  and 
to  issue  bonds  of  the  county  in  payment  therefor. 
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4.  It  was  not  essential  to  the  validity  of  the  popular  election,  ordered  and  held  on 
the  question  of  subscription  to  the  stock,  that  there  should  have  been  a  final 
and  definite  survey  and  location  of  the  entire  line  of  the  company's  road. 
All  that  was  required  was  a  substantial  location,  designating  the  termini  and 
general  direction  of  the  road,  and  an  estimate  of  the  cost  of  constructing  it 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Middle  District  of  Tennessee. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Joseph  S.  Fowler  for  the  plaintiff  in  error. 
Mr.  R.  McPhail  Smith,  contra. 

Mr.  Justice  Woods  delivered  the  opinion  of  the  court. 

On  Dec.  16,  1867,  the  legislature  of  the  State  of  Tennessee 
passed  u  An  Act  to  incorporate  the  Lebanon  and  Gallatin 
Railway,  and  for  other  purposes." 

Sect.  3  of  the  act  provided  that  the  twenty-six  persons  named 
in  sect.  1  should  select  by  ballot  five  of  their  number  to  open 
books  for  subscription  to  the  stock  of  the  Lebanon  and  Gallatin 
Railway  Company,  and  to  apply  to  counties  and  municipalities 
for  subscriptions  thereto.  Sect.  4  declared  that  such  subscrip- 
tions might  be  payable  in  county  and  municipal  bonds. 

Sect.  19  declared  as  follows :  — 

u  The  five  commissioners  provided  for  in  the  third  section  may 
apply  to  the  county  courts  of  Sumner  and  Wilson  Counties,  and  to 
the  corporate  authorities  of  the  towns  of  Lebanon  and  Gallatin  for 
subscription  to  the  capital  stock  of  the  company,  payable  in  the 
bonds  of  said  counties  and  towns,  running  not  less  than  ten  nor 
more  than  thirty  years,  bearing  six  per  cent  interest  payable  semi- 
annually, and  upon  said  application  being  made  in  writing  the 
county  courts  and  corporate  authorities  shall  cause  an  election  to 
be  held  under  the  laws  now  in  force  regulating  elections  for  county 
and  corporate  officers,  first  causing  thirty  days9  notice  of  the  day  of 
such  election,  the  amount  of  stock  to  be  subscribed,  for  what  pur- 
pose and  how  and  when  payable,  to  be  given  as  required  in  county 
and  corporate  elections." 

Sect.  85  declared  "  that  the  provisions  of  chapter  8,  article 
8,  of  the  code  [of  Tennessee]  shall  be  in  force,  and  said  com- 
/  pany  shall  have  the  benefit  of  the  same  except  so  far  as  modi- 
fied or  changed  by  this  act." 
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These  provisions  were  by  sect.  40  extended  to  the  Tennessee 
and  Pacific  Railroad  Company. 

Chap.  3,  art.  3,  of  the  Code  of  Tennessee  provides  as  fol- 
lows :  — 

"Sect.  1142.  Any  county  •  .  .  may  subscribe  to  stock  to  an 
amount  not  exceeding  in  the  aggregate  one-fifteenth  of  its  taxable 
property  nor  more  than  one  million  dollars  in  railroads  running  to 
or  contiguous,  thereto,  upon  the  following  terms  and  conditions. 

"Sect.  1143.  The  approbation  of  the  legal  voters  of  the  coun- 
ty ...  to  the  proposed  subscription  must  be  first  obtained  by 
election  held  by  the  sheriff  in  the  usual  way  in  which  popular  elec- 
tions are  held. 

u  Sect.  1144.  The  election  may  be  ordered  by  the  county  court 
upon  the  application  in  writing  of  the  commissioners  appointed  to 
open  subscription  books  for  the  stock  of  such  road,  or  of  the  board 
of  directors  if  the  company  is  organized. 

"  Sect.  1145.  Before  such  application  can  be  made,  the  entire  line 
of  the  road  in  which  the  stock  is  proposed  to  be  taken,  shall  be 
surveyed  by  a  competent  engineer,  and  substantially  located  by 
designating  the  termini  and  approximating  the  general  direction  of 
the  road,  and  an  estimate  of  the  grading,  embankment,  and  masonry 
made  by  the  engineer  under  oath,  and  filed  with  the  application.'9 

"Sect.  1149.  The  money  raised  under  the  provisions  of  this 
article  shall  be  expended  within  the  county  in  which  such  stock  is 
taken,  or  as  near  thereto  as  practicable. 

"Sect.  1150.  As  soon  as  the  stock  is  subscribed  it  is  the  dntv 

m 

of  the  county  court  to  levy  a  tax  upon  the  taxable  property,  privi- 
leges, and  persons  liable  by  law  to  taxation  within  the  county,  suffi- 
cient to  meet  the  instalments  of  subscription  as  made  and  the  cost 
and  expenses  of  collection,  which  tax  shall  be  levied  and  collected 
like  other  taxes. 

"  Sect.  1151.  The  revenue-collector  or  any  other  person  may  be 
appointed  by  the  county  authorities  to  collect  the  railroad  tax,  who 
Bhall  first  give  bond  with  good  security  in  double  the  amount  of  the 
instalment  proposed  to  be  received,  payable  to  the  State  and  con- 
ditioned to  discharge  the  duties  of  the  office  and  faithfully  collect 
and  pay  over  to  the  railroad  company  such  railroad  tax." 

The  suit  was  brought  by  the  Third  National  Bank  of  Nash- 
ville, Tennessee,  upon  two  hundred  and  ninety-four  bonds  for 
$50  each,  issued,  as  the  plaintiff  claimed,  by  the  county  of 
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Wilson  under  authority  of  the  laws  above  cited.  The  bonds 
were  all  of  the  same  tenor  and  effect.  The  following  is  a  copy 
of  one  of  them :  — 

"United  States  of  America. 
a  State  of  Tennessee.  County  of  Wilson. 

"  Six-per-cent  Bond. 
u  Subscription  to  the  Tennessee  and  Pacific  Railroad  Company. 

"  Know  all  men  by  these  presents,  that  the  county  of  Wilson,  in . 
the  State  of  Tennessee,  is  indebted  to  the  Tennessee  and  Pacific 
Railroad  Company,  or  the  holder  hereof,  if  this  bond  is  transferred 
by  the  signature  of  the  president  of  said  company,  at  the  office  of 
the  treasurer  of  said  county,  in  the  city  of  Lebanon,  on  the  first  d;ty 
of  January,  1879,  with  interest  thereon  at  the  rate  of  six  per  cent 
per  annum,  on  the  first  day  of  January  and  July  ensuing  the  date 
hereof,  until  the  principal  sum  is  paid,  upon  the  presentation  and 
surrender  of  the  interest- warrants  hereto  attached  at  the  said  office 
of  the  treasurer  of  Wilson  County,  State  of  Tennessee,  —  this  being 
one  of  a*  series  of  bonds  in  all  amounting  to  $300,000  issued  for 
stock  in  the  Tennessee  and  Pacific  Railroad  Company. 

aIn  testimony  whereof,  the  county  judge  of  said  county  hereunto 

sets  his  name  and  causes  the  seal  of  the  said  county  of  Wilson  to 

be  affixed,  with  the  attestation  of  the  clerk  of  said  county,  this  first 

day  of  January,  1869. 

"  W.  H.  Goodwin,  Judge  County  Court. 

« J.  S.  McClaik,  Clerk." 

The  bonds  were  all  indorsed  as  follows :  — 

u  For  value  received,  this  bond  is  transferred  to  bearer. 

44 Geo.  Mauby,  President  Tenn.  <k  Pacific  iff.  JR.  Co" 

The  defendant  demurred  to  the  declaration.  The  grounds 
of  demurrer  were,  first,  because  the  court  had  no  jurisdiction  of 
the  case  ;  and,  second,  because  no  right  of  action  on  said  bonds 
was  shown  by  the  declaration  to  have  accrued  to  the  plaintiff. 

The  demurrer  was  overruled. 

The  defendant  thereupon  filed  twelve  pleas.  Demurrers 
were  filed  to  all  of  them,  and  were  sustained  as  to  the  fourth, 
fifth,  sixth,  seventh,  eighth,  ninth,  and  tenth,  and  overruled  as 
to  the  others. 
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The  ninth  plea,  upon  which  the  defendant  specially  relied, 
and  which  contains  the  substance  of  all  the  other  pleas  to 
which  the  demurrer  was  sustained,  reads  as  follows :  — 

"  And  for  a  further  plea  to  said  first  count  in  plaintiff's  dec- 
laration, defendant  says  that  before  application  was  made  by 
any  authorized  commissioners  or  by  the  president  and  directors 
of  the  Tennessee  and  Pacific  Railroad  Company  to  the  county 
court  of  said  county  of  Wilson,  to  order  an  election  to  obtain 
the  approbation  of  the  legal  voters  of  said  Wilson  County  to 
any  proposed  subscription  of  stock  in  said  company,  no  survey 
of  the  entire  line  of  said  road  had  been  made  by  a  competent 
engineer,  and  the  said  road  had  not  been  substantially  located 
by  designating  the  termini  thereof  and  approximating  the  gen- 
eral direction  thereof,  and  no  estimate  of  the  grading,  embank- 
ment, and  masonry  by  a  competent  engineer  of  the  entire  road 
had  been  made,  and  of  all  said  facts  the  plaintiff  had  actual 
notice  when  it  obtained  the  said  bonds ;  and  it  does  not  appear 
upon  the  face  of  said  bonds  or  any  of  them  upon  what  author- 
ity they  were  executed  and  delivered  to  the  said  company 
other  than  that  of  the  ministerial  officers  whose  signatures 
appear  thereto ;  and  this  defendant  is  ready  to  verify." 

The  ground  of  demurrer  to  this  plea  was  that  it  was  virtually 
the  plea  of  non  est  factum  and  was  not  sworn  to. 

Upon  the  trial  of  the  case  the  plaintiff  offered  in  evidence 
the  bonds  on  which  the  suit  was  brought,  and  proved  their 
execution  by  the  officer  whose  official  signature  was  appended 
to  them,  and  by  the  impression  on  them  of  the  county  seal, 
and  proved  the  indorsement  of  them  by  George  Maury,  the 
president  of  the  Tennessee  and  Pacific  Railroad  Company. 
The  plaintiff  also  read  the  acts  of  the  legislature  of  Tennessee 
above  mentioned,  and  rested. 

Thereupon  the  defendant  introduced  one  Falconett,  who 
testified  that  he  was  engineer  of  the  Tennessee  and  Pacific 
Railroad  Company ;  that  as  such  he  had  made  an  experi- 
mental survey  of  the  entire  line  of  the  road  from  Nashville  to 
Knoxville,  before  any  application  was  made  to  the  county  to 
order  an  election,  as  provided  by  the  statute,  to  determine 
whether  it  should  subscribe  to  the  capital  stock  of  the  com- 
pany, and,  if  so,  on  what  terms  the  subscription  should  be 
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made;  that  the  survey  of  one  hundred  and  eighty-one  miles 
was  not  final,  but  that  by  it  the  line  was  substantially,  and  the 
main  points  of  said  road  definitely,  located,  and  an  approxi- 
mate estimate  of  the  cost  of  the  road  made;  that  he  after- 
wards had  located  finally  and  definitely  about  one-half  of  the 
entire  line,  and  made  a  report  thereof  to  the  directors  of  the 
company. 

It  was  after  this  report  that  application  was  made  to  the  de- 
fendant as  per  statute  in  that  case  made  and  provided,  to  order 
an  election  and  subscribe  stock,  &c,  for  the  payment  of  which 
the  bonds  sued  on  were  issued. 

The  plaintiff  proved  in  rebuttal  the  payment  of  interest  on 
the  bonds  by  the  county  for  several  years.  This  was  all  the 
evidence  in  the  case. 

The  court  charged  the  jury  as  follows :  — 

"  1.  That  the  defendant  county  had  legislative  authority  to 
issue  the  bonds  declared  on,  upon  the  conditions  prescribed  in 
the  acts  having  reference  to  the  matter,  and  that  if  the  jury 
find  from  the  evidence  adduced  in  the  case  that  said  bonds 
had  been  issued  by  the  county  judge  and  clerk  as  alleged  and 
verified  by  the  county  seal,  and  that  plaintiff  was  a  bona  fide 
holder  for  value  without  notice,  that  the  same  was  issued  by 
virtue  of  an  election  ordered  and  held  before  a  final  and  defi- 
nite survey  and  location  of  the  line  of  said  road  had  been  made, 
the  same  would  be  valid  in  the  plaintiff's  hands,  and  the  jury 
ought  to  find  a  verdict  against  defendant. 

44  2.  That  if  the  evidence  of  Falconett  were  true,  the  condi- 
tion contained  in  the  acts  aforesaid,  requiring  a  survey  and 
location  of  the  line  of  said  road,  and  an  estimate  of  the  cost 
thereof  made  before  an  election  to  determine  whether  the 
county  should  subscribe  stock  in  said  railroad,  &c,  could  be 
lawfully  ordered  and  held,  had  been  substantially  complied 
with,  and  there  was  nothing  in  Falconett's  testimony  militating 
against  plaintiff's  right  to  recover." 

The  jury  found  a  verdict  for  the  plaintiff,  on  which  judgment 
was  rendered.  To  reverse  this  judgment  this  writ  of  error  is 
brought. 

The  plaintiff  in  error  claims  that  it  is  apparent  on  the  face 
of  the  declaration  that  the  Circuit  Court  was  without  jurisdic- 
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tion,  because  both  the  parties  were  citizens  of  the  State  of 
Tennessee. 

Sect.  629  of  the  Revised  Statutes  of  the  United  States  de- 
clares that  the  circuit  courts  shall  have  original  jurisdiction 
as  follows  :  .  .  .  "  Tenth.  Of  all  suits  by  or  against  any  bank- 
ing association  established  in  the  district  in  which  the  court 
is  held,  under  any  law  providing  for  national  banking  associa- 
tions." 

This  section  gives  the  circuit  courts  jurisdiction  of  suits 
brought  by  or  against  a  national  bank,  without  regard  to  the 
citizenship  of  the  parties,  and  it  has  been  so  held  by  this  court. 
Kennedy  v.  Gibson,  8  Wall.  498. 

The  jurisdiction  of  the  Circuit  Court  was,  therefore,  clear. 

It  is  next  claimed  that  the  bonds  sued  on  were  not  negotiable 
paper,  and  that,  therefore,  the  plaintiff  below  showed  no  right 
of  action  in  itself. 

In  order  to  make  a  promissory  note  or  other  obligation,  for 
the  absolute  payment  of  a  sum  certain,  on  a  certain  day,  nego- 
tiable, it  is  not  essential  that  it  should  in  terms  be  payable  to 
bearer  or  order.  Any  other  equivalent  expressions  demonstrat- 
ing the  intention  to  make  it  negotiable  will  be  of  equal  force 
and  validity.  Com.  Dig.,  Merchant,  F.  5  ;  3  Kent,  Com.,  lect. 
44,  p.  77 ;  Chitty,  Bills,  c.  5,  p.  180  (8th  ed.)  ;  Bayley,  Bills, 
120  (5th  ed.)  ;  Story,  Prom.  Notes,  sect.  44. 

The  purpose  of  the  plaintiff  in  error  that  the  bonds  on  which 
the  suit  is  brought  should  be  negotiable  is  perfectly  clear. 
They  are  payable  to  the  railroad  company  or  holder  if  the 
bond  is  transferred  by  the  signature  of  the  president  of  die 
company. 

This  is  equivalent  to  making  the  bonds  payable  to  the  com- 
pany or  order,  provided  the  "  order  "  or  indorsement  is  made 
by  the  president  of  the  company.  They  bear  his  indorsement 
transferring  them  to  bearer.  On  what  ground  their  negotia- 
bility can  be  denied  it  is  difficult  to  imagine.  They  are  in 
precisely  the  same  plight  as  a  promissory  note  payable  to  order 
and  indorsed  in  blank,  or  to  bearer,  the  title  to  which  passes 
by  mere  delivery.  Chitty,  Bills,  252,  253  (8th  ed.) ;  Bayley, 
Bills,  c.  1,  sect.  10,  p.  31  (5th  ed.). 

It  is  next  objected  that  the  court  erred  in  sustaining  the 
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demurrer  of  the  plaintiff  to  the  fourth,  fifth,  sixth,  seventh, 
eighth,  ninth,  and  tenth  pleas. 

It  is  quite  evident,  however,  from  the  record  that  all  the  de- 
fences set  up  in  these  pleas  were  allowed  to  be  made  under  the 
other  pleas,  to  which  the  demurrers  were  overruled.  Whether 
the  court  was  right  or  wrong  in  its  judgment  on  the  demurres 
is,  therefore,  entirely  immaterial.  "  There  must  be  some  injury 
to  the  party  to  make  the  matter  generally  assignable  as  error." 
Q-reerdeafs  Lessee  v.  Birth%  5  Pet.  182;  Randon  v.  Toby,  11 
How.  493. 

It  is  next  alleged  as  error  that  the  court  instructed  the  jury 
that  the  county  of  Wilson  had  legislative  authority  to  issue 
the  bonds  sued  on,  upon  compliance  with  the  conditions  pre- 
scribed by  the  law. 

There  is  certainly  no  express  provision  in  chap.  8,  art.  3,  of  the 
code  which  authorizes  the  issue  of  bonds.  It  has  been  so  held 
by  the  Supreme  Court  of  Tennessee.  Justices  of  Campbell  Co, 
v.  Knoxville  $  Kentucky  Railroad  Cb.,  6  Cold.  (Tenn.)  598. 
The  implication  against  the  power  to  issue  bonds  is  very  per- 
suasive. The  act  contemplates  the  payment  of  the  stock  sub- 
scribed for  in  instalments,  and  provides  the  means  of  payment, 
as  they  fall  due,  by  a  special  tax.  The  bond  of  the  officer 
who  collects  this  tax  requires  him  to  pay  it  over  to  the  rail- 
Toad  company.  If  the  purpose  of  the  act  had  been  to  author- 
ize the  payment  of  the  stock  in  bonds,  the  county,  after  pay- 
ing in  bonds,  would  not  have  been  required  to  pay  over  to  the 
railroad  company  the  railroad  tax  collected  to  satisfy  the  bonds. 
In  other  words,  the  county  would  not  have  been  required  to 
pay  twice  for  its  stock,  —  once  in  bonds  and  once  in  money. 
See  Wells  v.  Supervisors^  102  U.  S.  625. 

But  the  act  of  Dec.  16, 1867,  to  incorporate  the  Lebanon  and 
Gallatin  Railway  Company,  some  of  the  provisions  of  which 
have  been  stated,  clearly  implies  the  power  in  the  county 
authorities  to  subscribe  stock  in  the  Tennessee  and  Pacific 
Railroad  Company,  and  to  issue  bonds  in  payment  therefor. 

Sect.  4  declares  that  subscriptions  to  the  capital  stock  of  the 
railroad  company  may  be  taken  in  county  bonds,  and  sect.  19 
authorizes  the  commissioners  provided  for  in  sect.  3  to  apply 
for  a  subscription  to  the  capital  stock  of  the  railroad  company, 
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payable  in  the  bonds  of  the  county,  whereupon  the  county 
authorities  are  required  to  cause  an  election  to  be  held,  first 
causing  thirty  days9  notice  of  such  election,  the  amount  of 
stock  to  be  subscribed,  for  what  purpose,  and  how  and  when 
payable,  to  be  given,  as  required  in  county  elections. 

There  can  scarcely  be  a  stronger  implication  of  the  power  to 
issue  bonds. 

What  is  implied  in  a  statute  is  as  much  a  part  of  it  as  what 
is  expressed.  United  States  v.  Babbit,  1  Black,  55 ;  Q-elpcke  v. 
City  of  Dubuque,  1  Wall.  175. 

We  think,  therefore,  that  the  power  of  the  county,  under 
the  act  of  Dec.  16,  1867,  to  issue  bonds  in  payment  of  stock 
taken  by  it  in  the  Tennessee  and  Pacific  Railroad  Company 
is  beyond  question,  and  that  the  Circuit  Court  did  not  err  in 
saying  to  the  jury  that  such  power  existed. 

Plaintiff  in  error  claims  next  that  there  was  evidence  tend- 
ing to  show  that  the  bonds  in  suit  were  issued  by  virtue  of  an 
election  ordered  and  held  before  a  final  and  definite  survey 
and  location  of  the  railroad  had  been  made,  and  that  the 
court  erred  in  instructing  the  jury  that,  if  plaintiff  was  a 
bona  fide  holder  without  notice  of  that  fact,  the  bonds  would 
be  valid  in  his  hands,  and  there  should  be  a  verdict  against 
defendant. 

The  charge  was  not  erroneous,  because  the  law  does  not 
require  that  there  shall  be  a  final  and  definite  survey  and  loca- 
tion of  the  road  before  an  election  is  held  to  decide  whether  or 
not  the  county  shall  subscribe  stock.  Its  requirement  is  that 
the  entire  line  of  the  road  shall  be  surveyed  by  a  competent 
engineer,  and  substantially  located  by  designating  the  termini 
and  approximating  the  general  direction  of  the  road.  The 
evidence  of  Falconett,  the  engineer,  showed  that  this  had  been 
done. 

The  law  even  contemplated  that  this  survey  might  be  made 
before  the  railroad  company  was  organized,  for  it  declared  that 
the  application  to  the  county  authorities  to  order  an  election 
might  be  made  by  the  commissioners  appointed  to  open  sub- 
scription books  for  the  stock  of  such  road,  or  by  the  board  of 
directors  if  the  company  was  organized.  It  would  be  a  strange 
enactment,  indeed,  which  should  require  a  final  and  definite 
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survey  and  location  of  the  line  of  a  railroad  before  any  company 
had  been  organized  to  construct  it. 

The  next  complaint  of  the  plaintiff  in  error  has  reference  to 
the  charge  of  the  court  to  the  effect  that,  if  the  evidence  of 
Falconett,  the  engineer,  were  true,  the  election  to  decide  whether 
the  county  would  subscribe  to  the  stock  of  the  railroad  company 
was  lawfully  held. 

The  contention  seems  to  be  that  before  an  application  could 
be  made  to  the  county  authorities  to  order  an  election  to  decide 
whether  or  not  the  county  should  subscribe  to  the  stock  of 
the  railroad  company,  an  estimate  in  linear  and  cubic  feet 
and  yards  of  the  embankment,  grading,  and  masonry  should 
be  made,  on  oath,  and  filed  with  the  application.  It  is  asserted 
that  no  such  estimate  of  quantity  was  made,  but  merely  an 
estimate  of  the  cost,  and  that  this  was  not  a  compliance  with 
the  law. 

We  think  the  Circuit  Court  gave  a  correct  construction  of 
the  law  in  instructing  the  jury  substantially  that  it  was  an 
estimate  of  the  cost  and  not  of  the  quantity  of  the  grading,  em- 
bankment, and  masonry  that  was  required  to  be  made  by  the 
engineer.  The  point  upon  which  information  was  necessary  to 
enable  the  people  of  the  county  to  vote  intelligently  on  the 
question  whether  or  not  they  should  subscribe  to  the  stock  of 
the  railroad  company  was  what  would  the  road  cost,  and  not 
how  many  yards  of  embankment  or  excavation  or  what  quan- 
tity of  masonry  would  be  required  to  construct  it. 

If  we  are  right  in  these  views,  then  all  the  conditions  pre- 
cedent upon  authority  of  which  the  power  to  issue  bonds 
depended  were  performed,  and  there  being  legislative  author- 
ity for  the  issue  of  the  bonds  upon  such  performance,  no  valid 
objection  can  be  raised  to  their  enforcement. 

Judgment  affirmed* 
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Where  there  has  been  no  newly  discovered  evidence,  a  bill  in  equity  will  not  lie 
to  cancel  a  contract  or  enjoin  a  judgment  thereon,  where  the  complainant, 
against  whom  it  was  rendered,  sets  up  as  grounds  of  relief  matters  which  he 
had  full  opportunity  to  plead  in  the  action  at  law. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Minnesota. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Herbert  L.  Baker  and  Mr.  William  A.  Maury  for  the 
appellant. 

Mr.  Mark  S.  Brewer  for  the  appellee. 

Mb.  Justice  Field  delivered  the  opinion  of  the  court. 

In  the  case  of  Insurance  Company  v.  Bangs,  supra,  p.  435,  we 
had  occasion  to  mention  and  comment  upon  a  suit  in  equity, 
commenced  in  March,  1876,  by  the  same  company  against  these 
defendants,  in  the  Circuit  Court  of  the  United  States  for  the 
District  of  Michigan,  to  obtain  the  cancellation  of  two  poli- 
cies of  insurance,  issued  in  November,  1875,  upon  the  life  of 
James  H.  Bangs.  That  case  was  an  action  at  law  upon  the 
policies,  to  which  the  company  pleaded  the  decree  obtained  in 
the  equity  suit.  This  decree  was  held  to  be  void  as  against 
the  infant  defendant,  because  rendered  by  the  court  without 
having  obtained  jurisdiction  over  him.  As  all  other  defences 
except  such  as  arose  upon  this  decree  were  withdrawn,  judg- 
ment was  rendered  in  favor  of  the  plaintiff  for  the  amount 
claimed. 

The  present  suit  is  similar  in  its  character  and  object  to  the 
one  brought  in  the  Michigan  district.  It  seeks  a  cancellation 
of  the  two  policies  of  insurance  obtained  by  the  deceased  and 
an  injunction  against  the  enforcement  of  the  judgment  recov- 
ered in  the  action  at  law.  The  bill  avers  that  the  policies  were 
obtained  upon  representations  that  the  insured  was  a  person  of 
good  health  and  not  subject  or  predisposed  to  any  bodily  in- 
firmity ;  that  at  the  time  he  applied  for  the  policies  he  bad 
conceived  the  design  to  commit  suicide,  but  first  to  obtain  an 
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insurance  upon  his  life  in  favor  of  his  son  in  order  to  leave  a 
large  amount  to  him  and  to  his  wife  ;  that  in  pursuance  of  this 
design  the  policies  were  obtained,  and  soon  afterwards  he  com- 
mitted suicide  by  taking  poison ;  and  that  the  wife  and  son 
were  cognizant  of  the  design  of  the  deceased  and  conspired 
with  him  for  its  execution. 

The  bill  charges  a  fraudulent  purpose  on  the  part  of  the 
insured  to  rob  the  insurance  company,  and  then  that  he  com- 
mitted suicide  to  carry  the  purpose  into  execution.  It  charges 
a  conspiracy  between  him  and  his  wife  and  son  to  effect  this 
robbery  and  death,  —  a  conspiracy  on  the  part  of  the  wife  to 
aid  in  the  death  of  her  husband,  and  on  the  part  of  the  son 
to  aid  in  the  death  of  his  father.  These  charges  are  of  such 
dreadful  crimes  as  to  call  for  the  clearest  proof  before  a  decree 
cancelling  the  policies  could  be  based  upon  them.  Instead  of 
such  proofs  there  is  nothing  of  importance  established  which  is 
not  consistent  with  the  integrity  of  all  the  parties,  —  insured, 
wife,  and  son.  The  main  and  essential  fact  averred  in  the  com- 
pany's case  is  the  contemplated  suicide  of  the  insured.  The 
evidence  to  establish  this  —  and  it  is  stronger  than  the  evidence 
produced  upon  any  other  material  averment — is  that  he  had 
inquired  for  insurance  companies  whose  policies  did  not  except 
death  by  suicide ;  that  his  death  occurred  not  long  after  the 
policies  were  obtained,  and  was  accompanied  by  convulsions 
stated  to  be  similar  to  those  attending  death  by  strychnine. 
There  is  no  evidence  that  he  ever  had  any  strychnine.  The 
only  evidence  produced  was  that  he  was  once  seen  in  a  drug- 
gist's store  looking  at  jars  containing  various  medicines,  and 
among  others,  one  that  contained  this  poison.  There  was  no 
poison  found  in  his  body  when  submitted  to  a  post-mortem 
examination.  And  as  to  the  convulsions  at  his  death,  the  wife 
attributed  them  to  injuries  which  he  had  received  in  his  back 
a  few  days  before.  That  is  all.  Everything  else  consisted  of 
mere  suspicions  growing  out  of  the  action  of  the  wife  in  refus- 
ing to  consent  to  a  post-mortem  examination  of  the  deceased, 
and  her  departure  from  the  State,  both  of  which  might  have 
been,  and,  according  to  her  answers  to  the  interrogatories  of 
the  bill,  were  prompted  by  worthy  considerations.  The  trans- 
actions with  which  she  is  charged  as  proof  of  guilty  complicity, 
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viewed  in  the  light  of  her  explanations  and  the  evidence  pro- 
duced, merely  evince  a  very  natural  sensitiveness  to  the  impu- 
tations cast  upon  the  character  of  her  husband  by  suspicions 
thrown  out  by  agents  of  the  insurance  company,  and  a  great 
repugnance  to  having  his  remains,  after  interment,  disturbed 
and  subjected  to  the  knife  of  the  surgeon  and  the  analysis  of 
the  chemist.  It  is  sufficient  to  say  that  no  case  is  presented 
which  would  justify  any  court  in  holding  that  a  conspiracy  ex- 
isted to  defraud  the  insurance  company,  the  execution  of  which 
involved  the  suicide  of  the  insured,  and  the  assent  of  wife  and 
son  to  the  death  of  husband  and  father. 

Aside  from  this,  the  judgment  in  the  action  at  law  was  a  bar 
to  this  suit.  Its  recovery  concluded  all  matters  which  might 
have  been  urged  as  a  defence  to  the  policies.  A  fraudulent 
purpose  in  procuring  them,  subsequently  carried  into  execu- 
tion, would  have  been  a  good  defence.  It  was  in  fact  originally 
pleaded  and  afterwards  withdrawn.  Its  withdrawal  did  not 
authorize  a  suit  in  another  forum  for  its  establishment  against 
the  demand  of  the  plaintiff.  When  an  action  at  law  is  brought 
upon  a  contract,  the  defendant  denying  its  obligation,  either 
from  fraud,  payment,  or  release,  or  any  other  matter  affecting 
its  original  validity  or  subsequent  discharge,  must  present  his 
defence  for  consideration.  A  recovery  is  an  answer  to  all  future 
assertions  of  the  invalidity  of  the  contract  by  reason  of  any 
admissible  matter  which  might  have  been  offered  to  defeat  the 
action.  The  contract  is  merged  in  the  judgment.  Cromwell  v. 
County  of  Sac,  94  U.  S.  351. 

A  suit  in  equity  will  not  lie  to  give  effect  to  defences  against 
a  claim  when  they  might  have  been  fully  set  up  in  an  action 
at  law.  There  must  have  been  some  fraud  practised  upon  the 
court  or  some  unconscientious  advantage  taken  of  the  defendant 
without  any  fault  or  negligence  on  his  part;  or  there  must  be 
some  newly  discovered  evidence  which  could  not  have  been 
obtained  at  the  trial,  and  which,  if  produced,  would  have 
changed  the  result,  before  a  court  of  equity  will  interfere  with 
the  judgment  rendered  or  the  contract  upon  which  it  was  re- 
covered. There  is  no  pretence  here  that  any  such  fraud  was 
committed  or  unconscientious  advantage  taken,  or  that  there  is 
any  newly  discovered  matter  not  known  when  the  trial  took 
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place.     Home  Insurance  Co.  v.  Stanchfield,  1  Dill.  424 ;  Marine 

Insurance  Co.  v.  Hodgson,  7  Cranch,  332;  Phoenix  Insurance 

Co.  y.  Bailey,  13  Wall.  616. 

Decree  affirmed. 


National  Bank  v.  Insurance  Company. 
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Where,  upon  the  undisputed  facte  of  the  case,  the  plaintiff  is  not  entitled  to  _ 

recover,  the  court  may  instruct  the  jury  to  find  a  verdict  for  the  defendant  108  Ttt 


Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  George  Bliss  for  the  plaintiff  in  error. 
Mr,  Joseph  Larocque,  contra. 

Me.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

The  assignment  of  errors  in  this  case  presents  the  single 
question,  whether  on  the  undisputed  facts  the  court  below  was 
right  in  directing  a  verdict  in  favor  of  the  insurance  company. 
The  facts  were  as  follows  :  — 

John  James  Jackson  was  the  agent  at  Baltimore  of  the  Royal 
Insurance  Company,  a  British  corporation.  His  appointment 
was  in  writing  and  filed  in  the  office  of  the  insurance  commis- 
sioner of  Maryland,  in  compliance  with  the  laws  of  the  State. 
His  powers  were  ample  for  the  issuing  of  policies,  the  collec- 
tion of  premiums,  and  the  adjustment  and  payment  of  losses. 
No  authority  was  given  him,  however,  to  borrow  money  on  the 
credit  of  the  company,  and  he  had  never  in  a  single  instance 
done  so,  except  by  the  negotiation  of  bills  drawn  by  him  as 
agent  on  the  company  to  pay  losses.  He  was  at  the  same  time 
the  agent  of  other  insurance  companies  and  of  a  number  of 
private  persons.  He  was  introduced  to  the  Central  National 
Bank  of  Baltimore,  in  1870  or  1871,  as  the  agent  of  the  Royal 
Insurance  Company,  and  opened  an  account  in  the  name  of 
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J.  J.  Jackson,  agent.  The  name  of  the  insurance  company 
did  not  appear.  All  his  deposits  were  made  to  the  credit  of 
this  account  and  all  his  checks  were  drawn  against  it.  The 
account  was  a  large  one  and  included  moneys  which  came  into 
his  hands  from  all  sources.  As  he  wanted  money  he  checked 
on  this  account,  signing  the  checks  in  the  name  of  J.  J.  Jack- 
son, agent.  His  remittances  to  the  company  were  made  by 
bills  on  London  purchased  from  Alexander  Brown  &  Sons, 
dealers  in  foreign  exchange  at  Baltimore,  with  checks  on  the 
bank  payable  to  that  firm.  This  was  known  to  and  understood 
by  the  bank.  His  checks  showed  that  very  large  sums  of 
money  credited  to  his  account  as  agent  were  used  in  other 
ways  than  for  the  benefit  of  the  company. 

In  the  summer  of  1873  he  was  behind  in  his  accounts  with 
the  company,  and  a  special  agent  was  sent  to  Baltimore  to  get 
a  settlement.  For  the  convenience  of  adjustment  the  accounts 
were  divided  into  three  classes,  and  each  class  examined  sepa- 
rately. On  the  9th  of  July,  upon  a  statement  of  one  part  of 
the  account  as  classified,  a  balance  of  $12,572.52  was  found 
due  from  him  to  the  company.  He  had  at  the  time  not  more 
than  five  or  six  thousand  dollars  to  his  credit  in  bank,  and  to 
meet  this  payment  asked  permission  of  the  president  of  the 
bank  to  overdraw  his  account,  saying  that  his  agents  were 
behind  in  their  remittances,  but  he  would  hurry  them  up  and 
soon  make  the  deficit  good.  Getting  the  consent  of  the  bank, 
he  made  his  check  in  favor  of  Alexander  Brown  &  Sons  for 
the  amount  due  from  him,  and  bought  a  bill  on  London,  which 
was  remitted  the  company,  and  afterwards  paid  by  the  drawees 
in  the  ordinary  course  of  business. 

On  the  19th  of  July,  upon  the  completion  of  the  adjustment 
of  another  part  of  the  account,  a  further  amount  was  found  due 
from  Jackson  to  the  company  of  $5,520.48.  He  then  drew 
another  check  in  favor  of  Alexander  Brown  &  Sons  for  this 
amount,  and  asked  again  for  permission  to  overdraw,  at  the 
same  time  showing  the  check.  After  a  repetition  of  substan- 
tially the  same  statements  he  had  made  on  the  former  occasion, 
this  check  was  certified  by  the  direction  of  the  president  and 
handed  back  to  him.  He  took  it  to  Brown  &  Sons  and  bought 
another  bill,  which  was  sent  forward  to  the  company  and  paid 


Oct  1880.]      National  Bank  v.  Insurance  Co.  785 

in  London.  Before  the  remainder  of  his  accounts  were  adjusted 
he  left  Baltimore,  and  his  agency  was  revoked  on  the  24th  or 
the  25th  of  July.  The  bank  then  called  on  the  company  to 
repay  the  overdraft,  claiming  that  the  money  advanced  was  in 
fact  a  loan  to  the  company.  The  company  declined  to  recog- 
nize any  liability,  and  this  suit  was  brought  to  recover  the  bal- 
ance that  was  due  as  for  money  loaned. 

These  facts  are  undisputed,  and  we  think  it  clear,  if  the  jury 
had  been  permitted  to  pass  on  the  evidence,  and  had  found 
against  the  company,  their  verdict  should  have  been  promptly 
set  aside  by  the  court.  In  point  of  fact  the  money  was  bor- 
rowed by  Jackson  to  pay  what  he  owed  the  company.  His 
application  was  not  made  in  the  name  of  the  company,  and 
although  his  account  was  kept  in  his  name  as  agent,  it  was,  in 
reality,  his  individual  account  and  not  that  of  the  company. 
That  the  money  was  borrowed  to  remit  to  the  company  must 
have  been  understood  by  the  bank.  The  checks  were  in  the 
form  that  had  been  used  for  a  long  time  in  making  such  remit- 
tances, and  when  money  had  been  borrowed  before  to  pay  losses, 
it  had  always  been  done  on  the  bills  of  Jackson  drawn  on  the 
company  in  London.  The  form,  then,  which  the  transaction 
assumed,  as  claimed  by  the  bank,  is  that  of  an  application  by 
a  large  foreign  insurance  company,  through  one  of  its  agents  in 
this  country,  for  the  privilege  of  overdrawing  its  bank  account 
at  the  agency,  so  that  funds  might  be  remitted  to  the  home 
office  abroad  a  few  days  in  advance  of  anticipated  receipts 
from  current  business.  So  unusual  and  improbable  a  thing  as 
this  can  hardly  be  presumed  from  the  single  fact  that  the  agent 
of  the  company,  who  was  also  agent  of  other  parties,  saw  fit  to 
keep  his  bank  account  in  his  name  as  agent  without  indicating 
for  whom.  The  natural  inference,  from  the  facts  presented  to 
the  bank,  certainly  is,  as  the  truth  was,  that  the  agent  wanted 
the  accommodation  to  enable  him  to  meet  his  own  obligations 
to  the  company  in  anticipation  of  the  remittances  of  his  sub- 
agents.  Such  a  borrowing  does  not  charge  the  company  as  a 
borrower.  True,  the  company  has  saved  what  the  bank  has  lost, 
but  not  in  a  way  to  make  itself  liable  to  restore  what  it  has  got. 
The  bank  trusted  the  agent,  not  the  company.  No  other  rea- 
sonable construction  can  be  put  on  the  acts  of  the  parties  at  the 
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time.  A  borrowing  by  jn  insurance  agent  to  enable  him  to 
remit  to  his  company  the  proceeds  of  his  business  is  prima  facie 
the  borrowing  of  the  agent  himself  rather  than  the  company, 
and  will  be  so  treated  unless  the  contrary  is  shown.  Any 
other  rule  would  be  dangerous  in  the  extreme.  There  is  here 
no  question  of  ratification.  This  can  only  arise  where  the 
borrowing  is  by  the  agent  for  the  company  without  authority, 
and  the  company  adopts  by  its  acts  what  was  done  by  the 
agent.  Here  the  borrowing  was  by  the  agent  for  himself  and 
not  the  company.  It  was  clearly  right,  therefore,  for  the  court 
to  tell  the  jury,  in  advance  of  the  verdict,  that  upon  the  evi- 
dence they  must  find  for  the  company.     Pleatants  v.  Fant,  22 

Wall.  116. 

Judgment  affirmed. 


Manufacturing  Company  v.  Corbin. 

Reissued  letters-patent  are  void,  if  they  embrace  a  broader  claim  than  that  far 

which  the  original  letters  were  issued. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Connecticut. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Edmund  Wetmore  for  the  appellant. 

Mr.  Charles  E.  Mitchell  and  Mr.  0.  H.  Piatt,  contra. 

Mr.  Justice  Woods  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  equity,  brought  for  the  infringement  of  cei 
tain  reissued  letters-patent,  dated  Oct.  11,  1875,  for  an  im- 
provement in  sash  locks.  The  original  letters  were  issued  to 
George  Voll  and  George  McGregor  as  joint  inventors,  and  the 
reissue  was  granted  to  their  assignee,  the  Hopkins  &  Dickinson 
Manufacturing  Company,  the  appellant. 

In  the  years  1868  and  1869  George  Voll  was  the  foreman  of 
George  McGregor,  a  locksmith  of  Cincinnati,  who  kept  a  shop 
where  he  sold  sash  locks.  Prior  to  February,  1868,  McGregor 
had  been  selling  a  self-locking  sash  lock  made  by  Robert  Lee, 
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of  Cincinnati,  under  letters  granted  to  him  dated  May  30, 
1865. 

Sash  locks  are  a  contrivance  which,  by  fastening  the  top  rail 
of  the  lower  sash  to  the  bottom  rail  of  the  upper  sash,  prevent 
the  opening  of  windows  from  the  outside,  either  by  lowering 
the  upper  or  raising  the  lower  sash.  Their  general  construc- 
tion and  operation  is  as  follows :  A  lever  is  pivoted  upon  the 
top  rail  of  the  lower  sash.  When  the  lock  is  open  the  direc- 
tion of  this  lever  is  the  same  as  the  rail  of  the  sash.  To  fasten 
the  sashes  it  is  necessary  to  turn  this  lever  on  its  pivot  to  a 
position  across  and  at  right  angles  to  the  division  line  between 
the  impinging  rails  of  the  two  sashes,  when  it  engages  with  a 
catch  on  the  bottom  rail  of  the  upper  sash.  This  catch,  if,  as 
has  generally  been  the  case,  it  consists  of  a  simple  hook,  undei 
the  projection  of  which  one  end  of  the  lever  remains  when  in 
the  locking  position,  is  sufficient  to  prevent  the  opening  of  the 
window  by  any  direct  pressure  on  the  sashes  exerted  in  the 
ordinary  way  to  open  a  window,  but  there  would  be  nothing  to 
prevent  the  pushing  aside  of  the  locking  lever  by  inserting 
from  the  outside,  between  the  impinging  rails  of  the  sashes,  a 
knife-blade,  paper-cutter,  or  other  similar  instrument,  and  thus 
opening  the  lock.  To  prevent  this,  various  devices  have  been 
used  to  hold  the  locking  lever  fast  when  in  the  locking  position, 
so  that  it  could  not  be  moved  sideways  from  the  outside,  but 
only  from  the  inside,  by  disengaging  it  from  the  catch  in  the 
ordinary  process  of  unlocking. 

This  object  was  accomplished  in  the  sash  lock  of  Lee,  by 
giving  the  lever  a  certain  amount  of  play  on  it?  pivot,  so  that 
when  it  was  turned  to  the  locking  position  its  end  not  only 
passed  under  the  catch,  but  also  behind  a  lip  in  the  catch, 
thereby  forming,  with  the  latter,  a  latch  which  prevented  any 
lateral  movement  of  the  lever.  This  was,  therefore,  called  a 
self-locking  sash  lock.  As  in  most  sash  locks,  the  pivoted  lock- 
ing lever  was  secured  to  a  bed  plate  fastened  upon  the  top  of 
the  upper  rail  of  the  lower  and  inner  sash.  This  plate  was 
designated  the  base  plate.  The  catch  was  attached  to  a  similar 
plate  on  the  bottom  rail  of  the  upper  sash,  which  was  called  the 
striking  plate. 

McGregor  was  unable  to  furnish  the  Lee  sash  lock  to  fill  a 
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large  order  which  he  had  received,  and  mentioned  the  fact  to 
Voll,  who  in  a  short  time  produced  the  model  of  a  self-locking 
sash  lock.  In  this  lock  the  locking  lever  was  pivoted  on  a 
cylindrical  stump  upon  the  base  plate,  the  base  plate  being 
fastened  upon  the  upper  rail  of  the  lower  sash.  There  was  a 
round  hole  in  that  part  of  the  cylindrical  stump  nearest  the 
inner  edge  of  the  sash  rail,  fitted  to  receive  a  small  cylindrical 
pin  or  bolt.  That  part  of  the  locking  lever,  which,  when  it 
was  in  the  locking  position,  was  over  the  rail  of  the  inner  sash, 
had  a  longitudinal  bole  extending  through  it  to  the  pivotal 
stump.  Through  this  hole  a  cylindrical  pin  extended  from  the 
outer  end  of  the  lever  to  the  stump,  and  was  pressed  by  a  spiral 
spring  against  the  stump.  When  the  locking  lever  was  turned 
around  into  the  locking  position,  the  end  of  the  pin,  by  the 
action  of  the  spring,  entered  the  hole  by  a  horizontal  motion* 
and  thus  the  lever  was  prevented  from  turning  side  wise.  When 
it  was  desired  to  unlock  the  lock,  the  pin,  which  projected  be- 
yond the  end  of  the  locking  lever  and  ended  in  a  knob,  was 
pulled  back  out  of  the  hole,  and  the  lever  was  turned  sideways 
into  its  unlpcked  position. 

This  sash  lock  was  made  about  February,  1868,  and  on  the 
24th  of  that  month  Voll  applied  for  letters  for  his  invention, 
describing  it  as  an  improvement  in  sash  locks,  the  object  of 
which  was  to  prevent  the  lock  from  being  unfastened  from  the 
outside  by  inserting  a  knife  or  other  thin  instrument  between 
the  sashes,  and  pushing  aside  the  locking  lever.  The  claim  was 
thus  set  forth  in  his  specification :  "  Having  thus  fully  described 
and  set  forth  the  nature  of  my  invention,  what  I  desire  to  secure 
by  letters  is :  The  pin  F,  operating  in  hole  in  stump  A,  prevent- 
ing the  fastener  from  being  turned,  as  described  and  set  forth/9 

This  application  was  refused  because  the  invention  had  been 
anticipated  by  letters-patent  issued  to  Brockseller  &  Sargent, 
May  11,  1858.  Reference  was  also  made  by  the  examiner  in 
his  refusal  to  the  letters  of  Robert  Lee,  dated  May  30,  1865. 
This  application  was  reheard  and  again  rejected.  The  rejec- 
tion was  acquiesced  in  by  Voll,  who  long  after  his  application, 
and  before  its  final  rejection,  made  a  small  lot  of  silver-plated 
sash  locks  according  to  his  plan,  which  were  sent  in  full  work- 
ing order  to  McGregor's  shop  for  sale. 
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After  this  rejection  Voll  made  another  sash  lock,  omitting 
the  hole  and  pin  features,  and  using  a  pivoted  piece  at  the  outer 
end  of  the  lever  which  worked  vertically  by  a  flat  spring,  lock- 
ing the  lever  as  before  by  an  engagement  on  the  base  plate. 
With  the  view  of  having  letters  applied  for,  he  sent  a  working 
model  of  this  contrivance  to  Munn  &  Co.,  of  New  York,  who 
informed  him  that  it  was  not  patentable. 

Thereupon  Voll  and  McGregor  made  the  improvement  in 
sash  locks  for  which  letters  were  issued  to  them  dated  March 
80,  1869. 

The  original  specification  described  by  letter  references  the 
separate  parts  of  the  sash  bolt,  and  their  operation,  and  the 
claim  was  stated  as  follows :  "In  a  sash  bolt  the  arrangement 
and  combination  of  the  base  plate  C  with  the  segment  c  there- 
on, cam  D,  spring-bolt  F,  arm  G,  and  catch  H,  as  shown  and 
described  for  the  purpose  specified." 

On  July  1,  1870,  Voll  and  McGregor  sold  these  letters  and 
the  invention  thereby  secured  to  the  appellant,  who,  Aug.  6, 
1875,  applied  for  a  reissue  of  them.  It  was  granted,  Oct.  11, 
1875;  as  prayed  for. 

In  the  application  for  a  reissue  the  claim  was  thus  stated  : 
u  A  vibrating  lever  provided  with  a  bolt,  in  combination  with 
a  striking  plate  or  hook,  and  with  a  catch-segment  behind 
which  the  bolt  can  pass,  formed  upon  the  plate  upon  which  the 
lever  is  pivoted,  the  whole  constituting  a  sash  fastener,  and  the 
parte  enumerated  in  the  claim  being  and  operating  substantially 
as  specified." 

The  essential  distinction  between  the  original  invention  of 
Voll,  for  which  letters  were  refused,  and  that  covered  by  the 
reissue  to  the  appellant,  is  this :  In  the  contrivance  first  named 
the  locking  lever  when  in  locked  position  was  held  fast  in  its 
place  by  a  bolt  which  was  driven  by  a  spiral  spring  into  a  hole 
in  the  stump  on  which  the  lever  was  pivoted.  In  the  contriv- 
ance covered  by  the  letters  to  Voll  and  McGregor  the  bolt 
which  holds  the  locking  lever  in  its  place,  instead  of  enter- 
ing a  hole  in  the  post,  is  forced  by  the  spiral  spring  past  the 
end  of  a  segment  raised  upon  a  base  plate,  which  prevents 
a  sidewise  movement  of  the  locking  lever  until  the  bolt  is 
retracted. 
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The  sash  lock  manufactured  by  appellees,  which  appellant 
alleged  was  an  infringement  of  its  reissued  letters,  had  placed 
on  the  end  of  the  locking  lever  a  pivoted  latch  provided  with 
a  downward  projection,  which,  when  the  locking  lever  was 
placed  in  a  locking  position,  entered  a  hole  or  socket  in  the 
base  plate. 

The  court  below  dismissed  the  bill.  Its  decree  is  brought 
here  for  review. 

The  defence  insisted  on  is  that  if  the  claim  of  the  appellant's 
reissued  letters  be  construed  to  cover  the  appellees9  sash  locks, 
it  is  void,  because  it  embraces  the  previous  invention  made  by 
Vol]  alone,  which  had  been  abandoned  to  the  public  after  it 
had  been  rejected  by  the  Patent  Office,  and  which  was  not  the 
invention  of  Voll  and  McGregor  jointly,  and  that  if  the  reissue 
is  so  construed  as  to  cover  the  sash  locks  made  by  the  appellees, 
it  is  for  a  different  invention  from  that  which  the  original 
letters  to  Voll  and  McGregor  covered. 

We  think  this  defence  is  sustained  by  the  evidence. 

It  is  perfectly  clear  that  the  sash  lock  manufactured  by  the 
appellees  was  as  much  an  infringement  of  the  device  invented 
by  Voll  for  which  a  patent  was  refused  as  it  was  of  the  re- 
issued letters  of  the  appellant.  In  both  Voll's  contrivance  and 
the  patented  device  of  Voll  and  McGregor  which  the  appellant 
claims,  the  catch  to  prevent  the  sidewise  motion  of  the  locking 
lever  was  on  the  base  plate  and  not  on  the  striking  plate,  and 
in  VolFs  invention  the  catch  consisted  of  a  bolt  driven  by  a 
spiral  spring  into  a  hole,  and  in  Voll  and  McGregor's  inven- 
tion the  bolt  was  driven  by  a  similar  spring  past  the  end  of  a 
segment  raised  on  the  base  plate. 

A  pivoted  latch  on  the  end  of  the  locking  lever  with  a  down- 
ward projection  entering  a  socket  in  the  base  plate  to  prevent 
a  lateral  movement  of  the  locking  lever  does  not  appear  to  us 
to  be  the  equivalent  of  either  the  contrivance  of  Voll  or  of  Voll 
and  McGregor.  The  difference  between  them  is  as  clear  and 
distinct  as  the  difference  between  a  door  latch  and  a  door 
bolt. 

But  if  the  sash  lock  of  the  appellees  is  held  to  infringe  the 
Voll  and  McGregor  patent,  it  beyond  question  or  controversy 
includes  the  separate  device  of  Voll  for  which  he  made  appli- 
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cation  for  letters-patent.  The  only  ground  upon  which  the 
appellees9  sash  lock  can  be  held  to  embody  any  part  of  the 
device  of  either,  is  that  the  catch  to  prevent  the  sidewise  mo- 
tion of  the  locking  lever  is  on  the  base  plate  and  not  on  the 
striking  plate.  But  this  was  the  important  part  of  Voll's  sep- 
arate invention,  and  he  was  refused  letters  for  it,  and  aban- 
doned his  application  therefor.  He  made  locks  according  to 
bis  device,  and  put  them  on  sale. 

Construed  in  the  light  of  the  fact  that  the  application  of 
Voll  for  letters-patent  for  his  device  was  refused,  the  invention 
of  Voll  and  McGregor  is  reduced  to  very  narrow  limits.  Their 
improvement  would  consist  solely  in  the  fact  that  the  bolt  in 
the  locking  lever,  instead  of  being  driven  by  the  spiral  spring 
into  a  hole  in  the  post  upon  which  the  lever  is  pivoted,  is 
driven  past  the  end  of  a  segment  raised  on  the  base  plate. 
So  construed,  it  is  perfectly  plain  that  there  is  no  infringe- 
ment. 

Conclusive  evidence  to  establish  the  defence  is  found  in  the 
amendments  made  by  the  appellant  in  its  application  for  re- 
issue. If  the  reissue  had  been  granted  as  applied  for,  it  might 
with  some  plausibility  have  been  claimed  that  the  reissued 
letters  were  infringed  by  the  sash  locks  made  by  the  appellees. 
But  the  application  in  its  original  form  was  not  granted.  The 
specification  for  the  reissue  was  amended  by  striking  out, 
wherever  they  occurred,  the  words  "socket  or  depression  in 
the  base  plate,9'  and  substituting  the  words  "  catch  segment  or 
segment." 

This  shows  beyond  controversy  that  in  asking  for  a  reissue 
the  appellant  sought  to  make  its  letters  cover  sash  locks  like 
those  made  by  the  appellees,  but  was  not  able  to  do  so,  and  the 
reissue  was  restricted  to  a  sash  lock  in  which  the  locking  lever 
was  made  fast  by  a  bolt  driven  past  the  end  of  a  segment  raised 
on  the  base  plate. 

These  conclusions  warrant  the  inference  that  if  the  reissued 
letters  are  to  be  construed  as  the  appellant  insists  they  should 
be,  and  as  they  must  be,  to  include  the  sash  locks  of  the  appel- 
lees, they  are  broader  than  the  original  letters,  and  therefore 
void.  The  Wood  Paper  Patent,  23  Wall.  566  ;  Russell  v.  Dodge, 
93  U.  S.  460 ;  Powder  Company  v.  Powder  Works ,  98  id.  126 ; 
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Ball  v.  Langles,  102  id.  128 ;  Manufacturing  Company  v.  Ladd, 
id.  408 ;   Wicks  v.  Stevens,  2  Woods,  312. 

We  are  of  opinion  that  the  decree  of  the  Circuit  Court  dis- 
missing the  appellants'  bill  was  right.     It  is,  therefore, 

Affirmed. 


Cook  v.  Lillo. 

1.  Thorington  v.  Smith  (8  Wall.  1)  cited  and  approved. 

2.  Payment  of  a  promissory  note,  executed  at  New  Orleans  March  20,  1802,  will 

be  enforced  in  lawful  money  where  payments  on  account  of  the  principal 
and  interest  were  in  that  medium,  and  where,  before  the  commencement  of 
the  suit,  no  claim  was  made  that,  by  the  agreement  or  understanding  of  the 
parties,  the  term  "  dollars  "  was  to  be  construed  as  meaning  "  Confederate 
dollars." 
8.  In  Louisiana,  usurious  interest  cannot  be  reclaimed,  nor  imputed  to  the  prin- 
cipal, unless  a  suit  for  its  recovery  be  commenced  or  a  plea  of  usury  be  set 
up  within  twelve  months  after  the  payment  thereof. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Charles  B.  Singleton,  Mr.  Richard  H.  Browne^  and  Mr* 
John  A.  Campbell  for  the  appellant. 

Mr.  C.  E.  Schmidt  and  Mr.  Thomas  J.  Semmes,  contra. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

It  has  long  been  settled  in  this  court  that  transactions  in 
Confederate  money  during  the  late  civil  war  between  the  inhab- 
itants of  the  Confederate  States  within  the  Confederate  lines, 
not  intended  to  promote  the  ends  of  the  Confederate  govern- 
ment, could  be  enforced  in  the  courts  of  the  United  States, 
after  the  restoration  of  peace,  to  the  extent  of  their  just  obliga- 
tion. It  is  equally  well  settled  that  if  a  contract  entered  into 
under  such  circumstances,  payable  in  dollars,  was,  according  to 
the  understanding  of  the  parties,  to  be  paid  in  Confederate  dol- 
lars, upon  proof  of  that  fact  the  party  entitled  to  the  payment 
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can  only  recover  the  value  of  Confederate  dollars  in  the  lawful 
money  of  the  United  States.     Thorington  v.  Smithy  8  Wall.  1. 

The  loan  for  which  the  notes  sued  on  in  this  case  were  given 
was  made  by  a  check  on  one  of  the  New  Orleans  hanks.  The 
business  of  the  banks  was  at  that  time  done  in  Confederate 
currency.  That  kind  of  money  was  received  and  paid  out  in 
ordinary  transactions,  but  the  evidence  fails  entirely  to  satisfy 
us  that  the  dollars  called  for  in  the  notes  were,  by  the  agree- 
ment or  understanding  of  the  parties,  Confederate  dollars. 
Cook  owed  a  debt  of  $10,000,  payable  in  lawful  money  of  the 
United  States,  and  bearing  interest  at  the  rate  of  ten  per  cent 
per  annum.  He  borrowed  of  the  Sonlies  $10,000  at  a  reduced 
rate  of  interest  to  pay  that  debt.  It  is  fair  to  presume  from 
the  evidence  that  the  dollars  he  borrowed  paid  the  dollars  he 
owed.  He  says  himself  his  only  object  in  the  transaction  was 
to  carry  his  debt  at  less  interest.  It  is  nowhere  intimated  that 
the  dollars  he  expected  to  pay  on  his  loan  were  other  or  differ- 
ent from  those  he  owed  on  his  old  debt.  Not  long  after  the 
notes  were  given,  New  Orleans  was  taken  possession  of  by  the 
military  forces  of  the  United  States,  and  was  never  afterwards 
within  the  Confederate  lines.  Payments  to  a  large  amount 
both  of  principal  and  interest  have  been  made,  and  always  in 
lawful  money  or  its  equivalent.  So  far  as  we  can  discover  from 
the  evidence,  no  claim  was  ever  made  that  the  notes  called  for 
Confederate  dollars  until  about  the  time  of  the  commencement 
of  this  suit,  which  was  fifteen  years  after  the  notes  were  given, 
and  after  thousands  of  dollars  had  been  paid  and  many  ex- 
tensions of  time  secured.  The  court  below  was  clearly  right, 
therefore,  in  rendering  a  decree  without  any  deduction  for  the 
depreciated  value  of  Confederate  dollars. 

It  is  not  denied  that  Lillo,  the  complainant  below,  was  an 
alien  when  the  suit  was  begun.  .  He  could,  therefore,  sue  in  the 
courts  of  the  United  States.  He  is  the  holder  of  the  notes  sued 
on,  and  there  is  nothing  in  the  evidence  to  show  that  he  has 
not  the  right  to  maintain  this  action.  The  notes  in  his  hands 
are  subject  to  the  same  defences  they  would  be  in  the  hands  of 
the  Sonlies,  because,  confessedly,  they  were  transferred  to  him 
long  after  they  had  become  due. 

By  a  statute  of  Louisiana,  if  a  person  pays  on  a  contract  a 
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higher  rate  of  interest  than  eight  per  cent,  it  may  be  sued  for 
and  recovered  back  within  twelve  months  from  the  time  of  the 
payment.  Rev.  Stat.  1870,  sect.  1855.  Before  this  statute, 
which  was  first  enacted  in  1844,  it  had  been  decided  by  the  high- 
est court  of  the  State  in  several  cases  that  money  paid  for  usu- 
rious interest  could  not  be  reclaimed  or  imputed  to  the  capital. 
PerittatY.  Puech,  2 Mart.  (La.)  N.  s.  672 ;  MillaudoriY.  Arnous, 
3  id.  596  ;  Poydras  v.  Turgeau,  14  id.  37  ;  Merchants'  Bank  v. 
Gove,  15  id.  378 ;  Cox  v.  Bowleg,  12  Rob.  (La.)  273.  Since 
the  statute  it  has  been  held  that  a  reclamation  cannot  be  made, 
or  the  usurious  interest  imputed  to  the  principal,  unless  the  suit 
for  the  recovery  is  begun,  or  plea  of  usury  set  up  to  the  claim 
within  twelve  months  after  the  payment  is  made.  Cox  v.  Mc- 
Intyre,  6  La.  Ann.  470;  Weaver  v.  Maillot,  15  id.  395.  In 
view  of  these  decisions  the  appellant  was  not  entitled  to  any 
credit  on  the  principal  of  his  debt  by  reason  of  usurious  interest 
paid,  because  his  last  payment  of  interest  was  made  in  March, 
1875,  and  this  suit  was  not  begun  until  Jan.  11,  1877,  more 
than  twelve  months  afterwards. 

This  disposes  of  all  the  errors  assigned. 

Decree  affirmed. 
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1.  The  judgment  of  the  Circuit  Court,  on  a  plea  to  the  jurisdiction,  will  not  be 

reviewed  here  upon  a  petition  for  a  mandamus. 

2.  An  attachment  cannot  be  sued  out  of  that  court  against  the  property  of  the 

defendant  in  an  action  where  the  court  has  not  acquired  jurisdiction  of 
the  person. 
8.  This  ruling  is  applicable  to  the  Circuit  Court  of  the  United  States  Bitting  in 
Iowa,  notwithstanding  the  act  of  June  4, 1880,  c.  120.    21  Stat.  155. 


ORIGINAL. 

Mr.  Fillmore  Beall  presented  the  petition  of  the  Des  Moines 
and  Minneapolis  Railroad  Company,  duly  verified  by  affidavit, 
and  moved  for  a  rule  on  the  Circuit  Court  of  the  United  States 
for  the  District  of  Iowa,  Northern  Division,  to  show  cause  why 
a  writ  of  mandamus  should  not  issue.     The  petition  sets  forth 
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that  the  company,  a  corporation  existing  under  the  laws  of 
Iowa,  brought  suit  in  that  court  Sept.  3,  1880,  against  John 
B.  Alley,  a  citizen  of  Massachusetts,  to  recover  the  sum  of 
$99,616.05,  and  in  the  complaint  asked,  in  conformity  with 
the  practice  and  pleading  existing  in  the  courts  of  Iowa,  for  an 
attachment  against  his  property  on  the  ground  that  he  was  a 
non-resident  of  the  State  of  Iowa ;  that  upon  filing  the  com- 
plaint duly  sworn  to,  and  the  requisite  bond  with  security,  as 
required  by  the  code  of  Iowa,  the  clerk  of  the  court  issued  in 
the  suit,  in  usual  form,  the  ordinary  summons  in  a  civil  action, 
and  also  a  writ  of  attachment  against  the  property  of  said 
Alley,  directed  to  the  marshal  of  the  district,  commanding  him 
to  attach  the  lands  and  tenements,  goods  and  chattels,  rights 
and  credits,  of  said  Alley  (except  such  as  is  exempt  from  execu- 
tion) wherever  the  same  might  be  found  in  said  district,  or  so 
much  thereof  as  might  be  necessary  to  satisfy  said  sum  ;  that 
said  writs  were  delivered  to  the  marshal  for  service,  who  there- 
upon made  return  upon  said  writ  of  attachment  that  the  same 
came  into  his  hands  on  the  third  day  of  September,  1880,  and 
that  he  served  the  same  on  the  fourth  day  of  September,  1880, 
at  8  o'clock  A.  M.,  by  levying  upon  certain  shares  of  stock  in 
certain  named  railroad  corporations  and  in  a  corporation  own- 
ing certain  lands,  the  property  of  said  Alley  within  said  dis- 
trict ;  and  he  returned  the  said  summons  "  not  served,  the 
within-named  John  B.  Alley  not  being  found  in  my  district." 

The  petition  further  sets  forth  that  the  company  thereupon 
filed  an  affidavit  in  the  suit  showing  that  personal  service  could 
not  be  made  on  said  Alley  within  the  said  district  (State)  of 
Iowa ;  that  the  action  was  brought  against  a  non-resident  of  the 
(State)  district  of  Iowa,  and  that  he  had  property  in  the  State 
sought  to  be  taken  by  attachment,  and  asking  an  order  of  ser- 
vice by  publication,  or  an  order  for  personal  service  upon  the 
defendant,  either  within  or  without  the  (State)  district;  that 
afterwards  said  motion  for  such  order  coming  on  for  hearing, 
said  Alley  entering  a  special  plea  to  the  jurisdiction,  the  grava- 
men thereof  being  that  he  was  not  an  inhabitant  of  said  dis- 
trict, and  had  not  been  found  therein,  moved  a  dismissal  of  the 
suit,  and  for  an  order  dissolving  the  attachment ;  that  the  court 
sustained  the  plea,  and  adjudged  that  the  suit  be  dismissed,  and 


796  Ex  parte  Railway  Co.  [Sap.  Cfc. 

the  attachment  dissolved  ;  to  which  action  of  the  court  the 
company  duly  excepted,  and  gave  notice  of  this  proceeding  to 
review  the  same. 

The  motion  was  for  a  rule  to  show  cause  why  a  peremptory 
mandamus  should  not  issue  to  the  Circuit  Court  commanding 
it  to  set  aside  its  orders  dismissing  the  suit  and  dissolving  the 
attachment,  to  restore  the  cause  to  its  place  on  the  docket,  to 
grant  the  order  of  service  asked  for,  and  to  proceed  to  hear  the 
cause  further,  and  upon  such  issues  as  may  he  framed  therein. 

Mr.  Chief  Justice  Waits  delivered  the  opinion  of  the 
court. 

This  motion  is  denied,  1,  because  it  is  an  attempt  to  use  the 
writ  of  mandamus  as  a  writ  of  error  to  bring  here  for  review 
the  judgment  of  the  Circuit  Court  upon  a  plea  to  the  jurisdic- 
tion filed  in  the  suit;  and,  2,  because  if  a  writ  of  mandamus 
could  be  used  for  such  a  purpose  the  judgment  below  was 
clearly  right.    Under  sect.  739  of  the  Revised  Statutes,  no  civil 
suit,  not  local  in  its  nature,  can   be  brought  in  the  Circuit 
Court  of  the  United  States,  against  an  inhabitant  of  the  United 
States,  by  original  process,  in  any  other  State  than  that  of 
which  he  is  an  inhabitant,  or  in  which  he  is  found  at  the  time 
of  serving  the  writ.     It  is  conceded  that  the  person  against 
whom  this  suit  was   brought   in  the   Circuit   Court  was  an 
inhabitant  of  the  State  of  Massachusetts,  and  was  not  found 
in  or  served  with  process  in  Iowa.     Clearly,  then,  he  was  not 
suable  in  the  Circuit  Court  of  the  District  of  Iowa,  and  unless 
he  could  be  sued  no  attachment  could  issue  from  that  court 
against  his  property.     An  attachment  is  but  an  incident  to  a 
suit,  and  unless  the  suit  can  be  maintained  the  attachment 
must  fall.     The  act  of  June  4,  1880,  c.  120,  u  providing  the 
times  and  places  of  holding  the  Circuit  Court  of  the  United 
States  in  the  District  of  Iowa  and  for  other  purposes"  (21 
Stat.  155),  divides  that  district  into  four  divisions,  and  requires 
suits  against  an  inhabitant  of  the  district  to  be  brought  in  the 
division  in  which  he  resides.     The  provision  of  the  second  sec- 
tion, that,  "  where  the  defendant  is  not  a  resident  of  the  dis- 
trict, suit  may  be  brought  in  any  division  where  property  or 
the  defendant  is  found,"  applies  only  to  suits  which  may  be 
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properly  brought  in.  the  district  against  a  non-resident.  Such 
a  suit,  if  not  local,  must  be  in  the  division  where  the  defendant 
is  found  when  served  with  process ;  if  local,  in  the  division  where 
the  property,  which  is  the  subject-matter  of  the  action,  is  situ- 
ated. There  is  not  manifested  anywhere  in  this  act  an  inten- 
tion of  repealing  sect.  739,  so  far  as  it  affects  the  Iowa  district. 

Motion  denied. 


Cbouch  v.   Roemhb. 

1.  Reissued  letters-patent  No.  4280,  granted  March  7, 1871,  to  George  Crouch, 

for  an  improvement  in  straps  for  shawls,  are  void,  by  reason  of  the  prior 
knowledge  and  public  use  of  the  invention  which  they  describe. 

2.  The  substitution  of  a  known  equivalent  for  one  of  the  elements  of  a  former 

structure  is  not  patentable. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  New  Jersey. 

This  is  a  suit  in  equity  by  George  Crouch  against  William 
Roemer  to  prevent  the  infringement  by  the  latter  of  reissued 
letters-patent  No.  4289,  granted  March  7, 1871,  to  the  complain- 
ant for  an  improvement  in  straps  for  shawls. 

Among  the  defences  set  up  by  the  respondent  was  the  want 
of  novelty  and  the  prior  public  use  of  the  invention  described 
in  the  letters.  The  remaining  facts  are  stated  in  the  opinion 
of  the  court. 

The  court  below  sustained  the  defence  and  dismissed  the  bill. 
Crouch  thereupon  appealed. 

Mr.  E.  B.  Barnum  for  the  appellant. 
Mr.  Arthur  v.  Briesen^  contra. 

Mr.  Chiep  Justice  Waitb  delivered  the  opinion  of  the 
court. 

The  appellant  in  this  case,  complainant  below,  in  describing 
his  invention,  when  he  applied  for  his  patent,  said  that  before 
his  invention  "  straps  had  been  used  to  confine  a  shawl,  or  simi- 
lar article,  in  a  bundle,  and  a  leather  cross-piece,  with  loops  at 
the  ends,  had  extended  from  one  strap  to  the  other ;  and  above. 
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and  attached  to  this  leather  cross-piece,  was  a  handle.**     He 
then  said :  "  My  invention  consists  of  a  rigid  cross-bar  beneath 
the  handle,  combined  with  straps  that  are  passed  around  the 
shawl  or  bundle,  such  straps  passing  through  loops  at  the  ends 
of  the  handle."     This  was  because  the  "  leather  cross-piece  or 
connecting  strap  "  was  "  liable  to  bend  and  allow  the  straps  to 
be  drawn  toward  each  other  by  the  handle  in  sustaining  the 
weight ;  .  .  .  hence   the    handle   is   inconvenient   to   grasp." 
From  this,  as  it  seems  to  us,  the  rigid  cross-bar  was,  from  the 
beginning,  the  controlling  idea  of  the  inventor.     His  object 
clearly  was,  not  to  bind  and  hold  the  bundle,  but  to  keep  the 
handle  which  the  holder  was  to  grasp  from  pressing  the  sides 
of  the  hand.     Hence  he  says:   "I  claim  as  my  invention — 
1.  The  rigid  cross-bar,  connecting  the  ends  of  the  handle,  and 
provided  with  loops  for  the  straps,  substantially  as  and  for  the 
purposes  set  forth  ;  "  that  is  to  say,  to  bind  and  hold  a  bundle 
to  be  carried.     The  drawings  which  accompany  this  applica- 
tion  show  that  the  inventor  had  in  his  mind  straps  which  were 
to  pass  over  the  rigid  bar  crosswise,  but  there  is  nothing  to  in- 
dicate that  they  might  not  pass  over  the  ends  or  through  open- 
ings in  the  bar  itself.     Next  he  claims,  u  loops  made  of  the 
leather  of  the  handle,  and  secured  to  the  rigid  cross-bar,"  and 
then,  "  the  rigid  cross-bar  for  a  shawl-strap  made  of  sheet  metal, 
corrugated  and  covered  with  leather." 

Clearly  the  defendant  could  not  have  infringed  any  other 
than  the  first  claim.  He  did  have  a  rigid  cross-bar  connecting 
the  ends  of  a  handle  provided  with  openings,  which  were  un- 
doubtedly the  equivalent  of  loops  through  which  the  straps  to 
hold  the  bundle  could  pass ;  but  he  had  no  loops  made  of  the 
leather  of  the  handles,  and  no  cross-bar  made  of  sheet-metal 
corrugated  and  covered  with  leather.  Our  inquiries  are,  there- 
fore, confined  to  the  validity  of  the  first  claim  in  the  complain- 
ant's patent. 

It  is  conceded  in  the  patent  itself  that  shawl-straps  with 
handles  attached  to  a  leather  cross-piece  having  loops  at  the 
ends  were  old.  Eustace,  one  of  the  witnesses  for  the  com- 
plainant, says  he  made  his  goods  with  a  cross-piece  of  the  firm- 
est leather  he  could  get,  doubled  and  stitched,  so  as  to  reuder 
it  firmer  still.     His  object  clearly  was  to  keep  the  weight  of 
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the  bundle  from  drawing  the  ends  of  the  handle  together  so  as 
to  press  against  the  sides  of  the  hand. 

The  testimony  leaves  no  doubt  on  our  minds  that  handles 
fastened  on  rigid  cross-bars  and  used  to  carry  bundles  were 
known  long  before  the  complainant's  invention.  Possibly  in 
adjusting  them  to  use,  though  this  is  by  no  means  certain,  the 
straps  to  bind  the  bundle  were  not  passed  through  loops  across 
the  bar,  yet  it  is  clear,  beyond  all  question,  that  the  handle, 
rigid  cross-bar,  loops,  or  their  equivalent,  and  straps,  or  equiva- 
lents, were  used  in  combination  to  keep  together  and  carry  one 
or  more  articles  in  a  package  made  by  piling  or  rolling  the 
articles  together.  Under  these  circumstances  it  was  no  inven- 
tion to  stiffen  by  artificial  means  the  leather  cross-piece  which 
had  before  been  made  as  rigid  as  it  could  be  by  thickness, 
doubling,  and  stitching.  All  that  was  done  by  this  inventor 
was  to  add  to  the  degree  of  rigidity  which  had  been  used  be- 
fore. The  addition  of  metal  or  other  substance  as  a  stiffener  of 
the  known  cross-piece,  which  had  already  been  made  rigid  in  a 
degree,  was  not  invention.  The  substantial  elements  of  a  well- 
known  structure  were  thus,  in  no  patentable  way,  changed. 

This  view  of  the  case  makes  it  unnecessary  to  follow  counsel 
in  their  efforts  to  break  down  or  sustain  the  testimony  of  in- 
dividual witnesses.  The  thing  which  the  complainant  claims 
to  have  patented  was  substantially  made  and  used  long  before 
his  invention.  All  he  did  was,  by  the  use  of  known  equiva- 
lents for  some  of  the  elements  of  former  structures,  to  make  it 
somewhat  better  than  it  was  ever  made  before.     This  is  not 

patentable. 

Decree  affirmed. 
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Johnston  v.  Laflin. 

1.  The  title  to  shares  of  the  capital  stock  of  a  national  bank  passes  when  the 

owner  delivers  his  stock  certificate  to  the  purchaser,  with  authority  to 
him  or  any  one  whom  he  may  name  to  transfer  them  on  the  books  of  the 
bank. 

2.  In  good  faith,  and  without  intent  to  evade  his  responsibility  as  a  stockholder, 

A.,  the  owner  of  such  shares,  sold  them  to  a  broker,  to  whom  he  delivered 
his  stock  certificate  and  a  power  to  transfer  them,  leaving  blanks  for  the 
names  of  the  attorney  and  transferee.  The  broker  sold  them  to  B.,  the 
president  of  the  bank,  who  gave  his  individual  check  in  payment  therefor, 
and  received  the  certificate  and  power.  By  the  directions  of  B.,  a  book- 
keeper of  the  bank  inserted  his  own  name  as  attorney,  and  transferred 
the  stock  to  B.  as  "  trustee  "  on  the  official  stock  register.  The  entries  in 
the  stock  ledger  and  other  books  of  the  bank  show  that  B.  purchased  the 
stock  for  it,  and  reimbursed  himself  with  its  funds.  The  book-keeper  had 
actual  knowledge  of  all  the  facts.  In  a  suit  brought  by  the  receiver  of 
the  bank,  to  compel  B.  to  retransfer  the  shares,  and  A.  to  repay  the  price 
therefor,  and  to  have  the  latter  declared  a  stockholder  in  regard  to  them, 
—  Held,  that  as  the  book-keeper  was  the  agent-  of  the  bank,  his  knowledge 
of  the  transaction  could  not  be  imputed  to  A.,  and  that  the  suit  could  not 
be  maintained. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  John  B.  Henderson  and  Mr.  George  H.  Shields  for  the 

appellant. 

Mr.  A.  W.  Slayback,  contra. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

The  questions  raised  in  this  case  are  important  to  owners  of 
shares  in  the  national  banks,  but  {hey  are  not  difficult  of  solu- 
tion. The  delay  in  their  decision  has  been  caused  by  the  great 
pressure  of  business  upon  the  court,  and  not  from  any  doubt  as 
to  their  proper  disposition.  The  appellant,  the  complainant 
below,  is  the  receiver  of  the  National  Bank  of  the  State  of  Mis- 
souri, appointed  by  the  comptroller  of  the  currency  on  the  27th 
of  June,  1877.  The  bank  failed  on  the  20th  of  that  month. 
The  defendant,  James  H.  Britton,  was  its  president,  and  had 
been  so  for  some  years.  On  the  16th  of  Mtoy,  lc77,  and  for 
some  time  previously,  the  defendant  Laiiin  was  a  stockholder 
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of  the  bank,  owning  eighty-five  shares  of  full-paid  stock.  He 
wop  not  a  director  of  the  bank,  nor  had  he  any  personal  knowl- 
edge of  its  actual  financial  condition.  It  is  to  be  presumed  that 
be  regarded  that  condition  as  sound,  for  up  to  the  time  of  the 
failure  he  continued  to  deposit  funds  with  it  for  a  company  of 
which  he  was  a  resident  director  at  St.  Louis.  On  the  day 
mentioned,  May  16,  1877,  he  sold  his  eighty-five  shares  to  $ 
broker,  to  whom  he  delivered  his  certificate  of  the  stock,  with 
a  blank  power  of  attorney  indorsed  thereon,  authorizing  the 
attorney,  whose  name  might  be  subsequently  inserted  by  the 
broker,  or  any  other  party  becoming  the  owner  of  the  certifi- 
cate, to  transfer  it  on  the  books  of  the  bank  in  such  form  and 
manner  as  might  be  necessary  or  required  by  its  regulations. 
Ljiflin  did  not  at  the  time  know  for  whom  the  stock  was 
bought;  information  on  the  subject  was  withheld  from  him. 
He  received  for  the  price  agreed  the  broker's  check  on  a  bank- 
ing-house in  St.  Louis,  which  was  paid  the  same  day  on  pres- 
entation. The  broker  was,  however,  in  fact  acting  for  Britton, 
the  president  of  the  bank,  who  represented  that  he  was  pur- 
chasing for  himself  or  for  a  party  whose  name  he  did  not 
disclose.  There  was  no  intimation  that  he  was  making  the 
purchase  for  the  bank  or  in  its  interest.  He  gave  the  broker 
his  individual  check  on  the  bank  for  the  price  of  the  stock, 
which  was  paid  on  presentation.  Subsequently,  but  on  the 
same  day,  he  received  the  certificate,  and  thereupon  directed  a 
book-keeper  in  the  bank,  named  Geralt,  to  fill  up  the  power  of 
attorney  with  his,  the  book-keeper's,  name,  and  to  transfer  the 
certificate  to  his,  Britton's,  name,  as  trustee  on  the  transfer 
book  or  stock  register  of  the  bank,  which  was  accordingly 
done.  He  had  at  the  time,  to,  his  individual  credit  at  the  bank, 
several  hundred  dollars  more  than  sufficient  to  meet  his  check. 
He  had  for  years  dealt  largely  on  his  own  account  in  its  stock, 
and  there  was  nothing  in  the  transaction  between  the  broker 
and  himself  to  awaken  suspicion  as  to  its  legality  or  propriety. 
Some  days  afterwards,  on  the  29th  of  the  same  month,  at  an 
election  of  directors,  he  represented  and  voted  on  the  stock 
purchased. 

It  appears,  however,  that  whilst  the  shares  stood  on  the  offi- 
cial stock  register  in  the  name  of  Britton  as  trustee,  without 
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stating  for  whom  he  was  trustee,  the  transaction  was  entered 
on  the  stock  ledger  in  an  account  with  him  as  "  trnstee  of  the 
bank."  And  by  his  directions  the  book-keeper  credited  his  in- 
dividual account  with  the  amount  of  the  check  gi  ven  for  the 
shares,  and  charged  the  same  amount  to  the  "  sundry  stock  ac- 
count." In  other  words,  the  entries  on  the  books-  -other  than 
the  official  stock  register — showed  that  the  stock  was  pur- 
chased by  Britton  for  the  benefit  of  the  bank  and  paid  for  with 
its  funds.  But  neither  Laflin  nor  the  broker  had  any  notice 
of  the  manner  in  which  the  transfer  was  made,  or  of  the  entries 
on  the  books  of  the  bank,  or  that  the  purchase  had  been  made 
with  its  funds.  The  book-keeper,  Geralt,  who  made  the  trans- 
fer and  the  entries,  had,  however,  actual  knowledge  of  the 
facts. 

The  present  suit  is  brought  by  the  receiver  of  the  bank 
to  set  aside  the  purchase  of  the  eighty-five  shares,  to  com- 
pel Laflin  to  repay  the  money  received  and  Britton  to  re- 
transfer  to  him  the  shares  on  the  books  of  the  bank,  and  to 
have  him  declared  to  be  still  a  stockholder  in  respect  of  those 
shares. 

The  statute  declares  that  the  capital  stock  of  every  national 
banking  association  shall  be  divided  into  shares  of  one  hundred 
dollars  each,  and  be  transferable  on  its  books  in  such  manner 
as  may  be  prescribed  by  its  by-laws  or  articles,  and  that  every 
person  becoming  a  stockholder,  by  such  transfer,  shall,  in  pro- 
portion to  his  shares,  succeed  to  all  the  rights  and  liabilities  of 
the  prior  holder.  There  was  no  by-law  of  the  association  here 
regulating  transfers  of  its  shares,  but  each  certificate  of  stock 
contained  this  provision  :  "  Transferable  only  on  the  books  of 
the  said  bank,  in  person  or  by  attorney,  on  the  return  of  this 
certificate,  and  in  conformity  with  the  provisions  of  the  laws  of 
Congress  and  the  by-laws  which  may  be  in  force  at  the  time 
of  such  transfer." 

The  statute  also  declares  that  no  association  shall  be  the 
purchaser  of  any  shares  of  its  own  capital  stock,  unless  the 
purchase  be  necessary  to  prevent  a  loss  upon  a  debt  previously 
contracted.  The  purchase  by  the  bank,  through  its  president, 
in  the  present  case  was  not  made  to  prevent  such  a  loss. 
Laflin  was  hot  indebted  to  the  bank  at  the  time  he  sold  his 
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shares.  The  receiver,  therefore,  starting  with  the  conceded 
fact  that  the  purchase  by  the  bank  was  prohibited,  and  there- 
fore  illegal  on  its  part,  seeks  to  charge  Laflin  with  the  conse- 
quences of  such  illegality,  as  though  he  had  dealt  directly  with 
the  bank,  or  had  known  at  the  time  that  the  purchase  was 
made  for  it.  He  assumes  such  knowledge  by  Laflin  because 
the  party  with  whose  name  the  blank  power  of  attorney  was 
filled,  to  make  the  transfer  of  the  certificate  of  stock,  was  cog- 
nizant of  the  facts.  His  argument  is  substantially  this :  The 
transfer  of  the  stock  is  not  complete  until  made  on  the  books 
of  the  bank,  and  the  attorney  who  made  it  knew  that  the  pur- 
chase was  by  the  bank  and  with  its  funds,  and  his  knowledge 
was  the  knowledge  of  Laflin. 

The  general  doctrine  that  the  principal  in  a  transaction  is 
chargeable  with  notice  of  matters  affecting  its  validity,  coming 
to  the  knowledge  of  his  agent  pending  the  proceeding,  is  not 
questioned.  Had  Geralt,  the  book-keeper,  been  appointed  by 
Laflin  to  make  the  sale,  and  had  he  in  negotiating  it  learned 
the  facts  as  to  the  purchase  and  use  of  the  funds  of  the  bank, 
there  would  be  ground  to  invoke  the  application  of  the  doc- 
trine. But  such  was  not  the  position  of  Geralt  to  Laflin.  The 
sale  was  consummated,  so  far  as  Laflin  was  concerned,  when 
he  delivered  the  certificate,  with  the  power  to  transfer  it,  to 
the  broker.  The  latter  did  not  mention  the  name  of  the  prin- 
cipal for  whom  he  was  acting.  He  declined  to  give  it.  Laflin 
had  a  right,  therefore,  to  treat  him  as  the  principal,  and  if  he 
was  competent  to  make  the  purchase  the  sale  was  valid* 
Shares  in  the  capital  stock  of  associations,  under  the  national 
banking  law,  are  salable  and  transferable  at  the  will  of  the 
owner.  They  are,  in  that  respect,  like  other  personal  prop- 
erty. The  statute  recognizes  this  transferability,  although  it 
authorizes  every  association  to  prescribe  the  manner  of  their 
transfer.  Its  power  in  that  respect,  however,  can  only  go  to 
the  extent  of  prescribing  conditions  essential  to  the  protection 
of  the  association  against  fraudulent  transfers,  or  such  as  may 
be  designed  to  evade  the  just  responsibility  of  the  stockholder. 
It  is  to  be  exercised  reasonably.  Under  the  pretence  of  pre- 
scribing the  manner  of  the  transfer,  the  association  cannot  clog 
the  transfer  with  useless  restrictions,  or  make  it  dependent 
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upon  the  oonsent  of  the  directors  or  other  stockholders.  It  is 
not  necessary,  however,  to  consider  what  restrictions  would  be 
within  its  power,  for  it  had  imposed  none.  As  between  Laflut 
and  the  broker,  the  transaction  was  consummated  when  the 
eertificate  was  delivered  to  the  latter,  with  the  blank  power  of 
attorney  indorsed,,  and  the  money  was  received  from  him.  As 
between  them,  the  title  to  the  shares  then  passed ;  whether 
that  be  deemed  a  legal  or  equitable  one  matters  not ;  the  right 
to  the  shares  then  vested  in  the  purchaser.  The  entry  of  the 
transaction  on  the  books  of  the  bank,  where  stock  is  sold,  is 
required,  not  for  the  translation  of  the  title,  but  for  the  protec- 
tion of  the  parties  and  others  dealing  with  the  bank,  and  to 
enable  it  to  know  who  are  its  stockholders,  entitled  to  vote  at 
their  meetings  and  receive  dividends  when  declared.  It  is 
necessary  to  protect  the  seller  against  subsequent  liability  as  a 
stockholder,  and  perhaps  also  to  protect  the  purchaser  against 
proceedings  of  the  seller's  creditors.  Purchasers  and  creditors, 
in  the  absence  of  other  knowledge,  are  only  bound  to  look  to 
the  books  of  registry  of  the  bank.  But  as  between  the  parties 
to  a  sale,  it  is  enough  that  the  certificate  is  delivered  with 
authority  to  the  purchaser,  or  any  one  be  may  name,  to  transfer 
it  on  the  books  of  the  company,  and  the  price  is  paid.  If  a 
subsequent  transfer  of  the  certificate  be  refused  by  the  bank,  it 
ean  be  compelled  at  the  instance  of  either  of  them.  Bank  v. 
Lanier,  11  Wall.  369 ;  Webster  v.  Upton,  91  U.  S.  65 ;  Bank 
of  Utica  v.  SmalUy,  2  Cow.  (N.  Y.)  770 ;  Gilbert  v.  Manches- 
ter Iron  Co.,  11  Wend.  (N.  Y.)  627  ;  Commercial  Bank  of 
Buffalo  v.  Kortrigkt,  22  id.  348 ;  Sargeant  v.  Franklin  Insurance 
Co.,  8  Pick.  (Mass.)  90. 

The  transferability  of  shares  in  the  national  banks  is  not 
governed  by  different  rules  from  those  which  are  ordinarily 
applied  to  the  transfer  of  shares  in  other  corporate  bodies. 
The  power  of  attorney  indorsed  on  the  certificate  is  usually 
written  or  printed,  with  a  space  in  blank  for  the  name  of  the 
attorney  to  be  inserted,  for  the  accommodation  of  the  pur- 
chaser. The  subsequent  filling  up  of  the  blank  by  him  with 
another  name,  instead  of  his  own,  as  it  may  suit  his  con- 
venience, does  not  so  connect  the  vendor  with  the  party  named 
as  to  charge  him  with  the  latter's  knowledge  and  thus  affect 
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the  previous  transaction.  A  different  doctrine  would  put  a 
speedy  end  to  the  signing  of  powers  of  attorney  in  blank.  And 
instruments  of  that  kind  are  of  great  convenience  in  the  sale 
of  shares  of  incorporated  companies,  and  are  in  constant  use. 
The  name  with  which  the  blank  may  be  subsequently  filled  up 
by  the  purchaser  is  not,  in  practice,  regarded  as  affecting  the 
previous  sale  in  any  respect,  but  as  a  matter  which  concerns 
only  the  purchaser.  It  would  be  a  source  of  disturbance  in 
business  if  any  other  result  were  attached  by  the  law  to  the 
proceeding. 

The  further  position  of  the  receiver,  that  the  assets  of  the 
bank  constituted  a  trust  fund  for  the  benefit  of  its  creditors, 
and,  where  wrongfully  diverted*  can  be  followed  in  whosesoever 
hands  they  can  be  traced,  may,  as  the  statement  of  a  general 
doctrine,  be  admitted.  But  it  has  no  application  to  the  case  at 
bar.  Here  no  assets  of  the  bank  were  received  by  Laflin. 
What  he  received  came  from  the  broker,  the  only  person  with 
whom  he  dealt  or  whom  he  knew  as  principal  in  the  negotia- 
tion. The  circumstance  that  the  purchase  was  actually  in  the 
interest  of  the  bank  —  though  of  that  fact  the  broker  was 
ignorant  —  cannot  affect  the  latter's  character  as  principal,  so 
far  as  Laflin  was  concerned,  which  he  bore  in  the  negotia- 
tion. 

The  whole  transaction,  on  the  part  of  Laflin,  was  free  from 
any  imputation  of  fraud.  He  sold  his  shares  to  a  person  com- 
petent to  purchase  and  hold  them,  and  received  the  stipulated 
price.  It  would  be  a  perversion  of  justice  and  of  the  ordinary 
rules  governing  men  in  commercial  transactions  to  hold  the 
sale,  under  such  circumstances,  vitiated  by  the  relations  of  the 
purchaser  to  others,  of  which  the  seller  had  no  knowledge,  or 
any  grounds  to  entertain  a  suspicion.  The  validity  of  the  sale 
of  stock  cannot  be  made  to  depend  upon  the  accident  of  the 
immediate  purchaser,  or  of  the  party  to  whom  he  may  transfer 
the  certificate,  in  filling  up  the  blank  in  the  power  of  attorney 
with  the  name  of  a  person,  to  make  the  formal  transfer,  who.  is 
acquainted  with  the  secret  interests  of  others  in  the  shares 
purchased.  The  validity  of  a  sale  and  its  completeness  must  be 
determined  by  the  relation  which  the  contracting  parties  at 
the  time  openly  bear  to  each  other. 
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Of  course  the  whole  case  here  would  be  changed  if  the  sale 
by  Laflin  had  not  been  made  in  good  faith,  but  was  made 
merely  to  evade  his  just  responsibility  as  a  stockholder,  or  to 
work  a  fraud  upon  other  stockholders  or  creditors  of  the  bank. 

Decree  affirmed. 


JfrtfCfjg-  Thompson  v.  Perbine. 

1.  A  town  in  New  York  was  authorized,  upon  certain  conditions,  to  subscribe 

for  railway  stock,  and  sell  its  bonds  at  not  less  than  their  par  value  to 
raise  funds  wherewith  to  pay  therefor.  The  subscription  was  made ;  but 
the  commissioners  issued  to  the  company,  in  exchange  for  its  stock,  bonds 
in  which  that  fact  is  recited.  Such  an  exchange  was  not  authorized  by 
the  statute,  and,  under  the  decisions  of  the  courts  of  that  State,  a  holder 
of  the  bonds,  who  had  notice  that  they  had  been  so  exchanged,  could  not 
enforce  the  payment  of  them.  After  the  passage  of  the  act  of  April  28, 
1871  {infra,  p.  800),  A.  purchased  them  for  value,  and  brought  suit  upon 
certain  coupons  detached  therefrom.  Held,  that  the  legislature  had  the 
constitutional  power  to  pass  the  act,  and  that  the  bonds  were  thereby 
validated. 

2.  The  court  declines  to  follow  Horton  v.  Town  of  Thompson  (71  N.  T.  613),  in 

which  the  same  point  is  involved. 
8.  County  of  Warren  v.  Marcy  (97  U.  S.  06)  affirmed. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

This  action  was  commenced  on  the  first  day  of  May,  1876, 
by  Perrine,  against  the  town  of  Thompson,  a  municipal  corpo- 
ration in  Sullivan  County,  New  York,  for  the  amount  of  cou- 
pons attached  to  certain  bonds,  signed  by  6.  M.  Benedict, 
N.  S.  Hamilton,  and  W.  H.  Cady,  county  commissioners,  and 
issued  by  them  in  the  name  of  the  town  under  date  of  May  1, 
1869.  They  were  purchased  by  him  of  Gulick  &  Van  Kleeck, 
July  20,  1875,  he  paying  cash  therefor.  Each  bond  is  payable 
to  bearer  on  the  1st  of  March,  1899.  It  recites  that  it  "is  a 
valid  security,  being  issued  by  virtue  of  an  act  entitled 'An 
Act  to  authorize  certain  towns  in  the  counties  of  Sullivan  and 
Orange  to  issue  bonds  and  take  stock  in  any  company  now 
organized,  or  that  may  hereafter  be  organized  within  three 
years  after  the  passage  of  this  act,  for  the  purpose  of  building 
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a  railroad  from  the  village  of  Monticello  in  the  county  of  Sulli- 
van through  the  towns  of  Thompson  and  Forestburgh  in  said 
county,  and  the  town  of  Deerpark  in  the  county  of  Orange,  to 
Port  Jervis,  Orange  County,'  passed  May  4,  1868,  and  of  the 
act  amendatory  thereof,  passed  April  1,  1869."  And  that  th§ 
promise  to  pay  that  sum  is  "  by  virtue  and  in  pursuance  of 
the  acts  above  entitled  and  referred  to,  and  for  value  received 
in  the  stock  of  the  Monticello  and  Port  Jervis  Railway  Com- 
pany." 

Those  acts  authorized  the  commissioners  who  might  be  ap- 
pointed, in  the  mode  therein  prescribed,  on  behalf  of  any  town 
along  the  route  of  the  proposed  road  from  Monticello  to  Port 
Jervis,  to  borrow,  on  its  credit,  such  sums  of  money,  not  ex- 
ceeding thirty-three  per  cent  of  the  valuation  of  the  town,  to 
be  ascertained  by  its  assessment  rolls  for  1867,  for  a  term  not 
exceeding  thirty  years,  at  not  exceeding  seven  per  cent  interest 
per  annum,  and  a  to  execute  bonds  therefor  under  their  hands 
and  seals,"  —  such  debt  not,  however,  to  be  contracted,  and 
such  bonds  not  to  be  issued,  until  there  was  obtained  the  writ- 
ten consent  of  the  majority  of  the  taxpayers,  appearing  upon 
the  last  assessment  roll,  as  shall  represent  a  majority  of  the 
taxable  property,  not  including  lands  owned  by  non-residents ; 
nor  until  a  certain  amount  of  the  capital  stock  of  the  company 
had  been  subscribed  in  good  faith,* and  paid,  by  individuals  or 
corporations.  The  statute  required  the  fact  that  the  persons 
so  consenting  represented  the  proper  number  of  taxpayers, 
should  be  supported  by  the  affidavit  of  one  of  the  town  assessors 
or  the  town  clerk,  —  the  consent  and  the  affidavit  to  be  filed  in 
the  offices  of  the  county  and  town  clerks  respectively,  a  certi- 
fied copy  whereof  "  shall  be  evidence  of  the  facts  therein  con- 
tained and  certified  in  any  court  of  this  [that]  State,  and  before 
any  judge  or  justice  thereof." 

The  third  section  of  the  original  act  provided  that  the  com- 
missioners thereby  authorized  "  may,  in  their  discretion,  dispose 
of  such  bonds,  or  any  part  thereof,  to  such  persons  or  corpora- 
tions, and  upon  such  terms,  as  they  shall  deem  most  advanta- 
geous for  their  said  town,  but  not  for  less  than  par ;  and  the 
money  that  shall  be  received  by  any  loan  or  sale  of  such  bonds 
shall  be  invested  in  the  stock  of  such  company,  now  organized, 
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or  that  may  hereafter  be  organized,  within  two  years  after  the 
passage  of  this  act,  for  the  purpose  of  building  or  aiding  in  the 
building  of  a  railroad,"  from  Monticello  to  Port  Jervis. 

The  entire  issue  of  bonds  under  the  acts  referred  to  was 
$  148,000,  of  which  $15,000  were  delivered  to  the  company  on 
the  4th  of  May,  1869,  and  $133,000  on  the  12th  of  May,  1869. 

Prior  to  the  delivery  of  the  bonds  to  the  railroad  company  it 
had  made  a  construction  contract  with  Crowley  and  Colts,  by 
which  the  latter  were  to  be  paid  partly  in  bonds  of  towns  along 
the  line  of  the  road.  In  September,  1869,  Gulick  &  Van 
Kleeck  purchased,  for  cash,  eight  of  the  bonds  from  the  Na- 
tional Bank  of  Port  Jervis,  at  ninety  cents  on  the  dollar.  In 
November  of  the  same  year,  the  Atlantic  Savings  Bank  of  the 
City  of  New  York  (subsequently  known  as  the  Bond  Street 
Savings  Bank)  purchased  $50,000  of  the  bonds,  at  eighty-two 
and  one-half  cents  on  the  dollar  and  accrued  interest,  for  cash, 
and  from  that  institution  Gulick  &  Van  Kleeck  purchased 
eighteen  of  the  bonds,  Feb.  19,  1875,  at  seventy-five  cents  on 
the  dollar.  The  town,  by  means  of  taxation  in  conformity  with 
the  provisions  of  the  original  and  amendatory  acts,  met  the 
instalments  of  interest  due  March  1,  1870,  and  Sept.  1,  1870. 
The  road  was  completed  in  January,  1871,  and  has  been  in 
operation  ever  since. 

Such  was  the  condition  of  the  enterprise,  and  such  were  the 
relations  which  the  town  held  to  the  holders  of  its  bonds,  when, 
on  the  28th  of  April,  1871,  the  legislature  of  New  York  passed 
an  act  entitled  "An  Act  to  legalize  and  confirm  the  acts  of  the 
commissioners  of  the  towns  of  Thompson  and  Forestburgh,  in 
the  county  of  Sullivan,  and  of  Deerpark.  in  the  county  of 
Orange,  in  issuing  and  disposing  of  the  bonds  of  their  respec- 
tive towns,  to  build  a  railroad  from  the  village  of  Monticello, 
in  the  county  of  Sullivan,  to  the  village  of  Port  Jervis,  in  tbe 
county  of  Orange,  under  chapter  five  hundred  and  fifty-three 
of  the  laws  of  eighteen  hundred  and  sixty-eight,  and  to  legalize 
and  confirm  all  bonds  heretofore  issued  by  such  commissioners 
under  said  chapter  of  laws,  now  held  by  or  owned  by  bona  fide 
purchasers." 

As  the  facts  were  undisputed,  the  court  directed  a  verdict 
for  Perrine,  and  the  town  sued  out  this  writ. 
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Since  the  present  case  largely  depends  upon  the  construction 
and  effect  of  the  act  of  April  28,  1871,  it  is  here  given  in 
full :  — 

"Sj:ct.  1.  The  acts  of  Nathan  S.  Hamilton,  Giles  M.  Benedict, 
and  William  H.  Cady,  commissioners  on  the  part  of  the  town  of 
Thompson,  and  Silas  T.  L.  Norris,  Edwin  Ilartwell,  and  James 
Ketcham,  commissioners  of  the  town  of  Forestburgh,  in  the  county 
of  Sullivan,  and  of  Orville  J.  Brown,  Samuel  O.  Dimmick,  and 
Augustus  B.  Goodale,  commissioners  of  the  town  of  Deerpark,  in 
the  county  of  Orange,  appointed  in  pursuance  of  an  act  entitled 
*  An  Act  to  authorize  certain  towns  in  the  counties  of  Sullivan  and 
Orange  to  issue  bonds  and  take  stock  in  any  company  now  organ- 
ized or  that  may  hereafter  be  organized,  within  three  years  after 
the  passage  of  this  act,  for  the  purpose  of  building  a  railroad  from 
the  village  of  Mouticello,  in  the  county  of  Sullivan,  through  the 
towns  of  Thompson  and  Forestburgh,  in  said  county  of  Sullivan, 
and  the  town  of  Deerpark,  in  the  county  of  Orange,  to  Port  Jervis,1 
passed  May  fourth,  eighteen  hundred  and  sixty-eight,  in  issuing 
bonds  upon  the  faith  and  credit  of  their  respective  towns,  and  ii 
exchanging  them  for  the  stock  of  the  company,  organized  for  the 
purpose  of  constructing  the  railroad,  contemplated  by  said  act,  are 
hereby  ratified  and  confirmed. 

"Sect.  2.  No  bond  or  bunds  issued  or  purporting  to  have  been 
issued  under  the  said  act,  and  now  held,  owned,  or  possessed  by 
any  person  or  persons,  guardian,  trustee,  or  corporation,  in  good 
faith  or  for  a  valuable  consideration,  shall  be  void  or  voidable  by 
reason  of  any  defect  of*  omission  in  the  consents  in  writing,  of  the 
taxpayers  of  the  said  towns  of  Thompson,  Forestburgh,  and  Deer* 
park,  upon  which  such  bonds  were  or  purport  to  have  been  issued 
in  or  by  reason  of  said  consents,  not  stating  the  name  of  the  rail- 
road company  in  which  the  taxpayers  so  signing  such  consents 
desired  the  bonds  or  the  money  arising  from  the  sale  thereof  to  be 
invested.  But  that  the  said  bonds  shall  be  as  valid  and  effectual 
for  every  purpose,  as  if  6uch  defect  or  omission  had  not  occurred: 
Provided,  that  such  or  any  exchange  of  bonds  by  said  commission* 
ers  for  the  stock  of  said  company  was  made  at  the  par  value  of  the 
said  bonds :  And  provided^  further ',  that  the  respective  issues  of 
the  said  bonds  by  their  commissioners  do  not  exceed  the  amount 
authorized  by  said  act. 

"  Sect.  8.  No  action  or  proceeding  at  law,  commenced  or  pend- 
ing, at  the  time  of  the  passage  of  this  act,  shall  abate  or  be  discon* 
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tinued,  or  be  in  any  way  affected  by  reason  thereof;  but  the  same 
may  be  prosecuted  or  defended,  and  judgment  entered  therein,  and 
all  proceedings  taken  to  enforce  the  same,  in  the  same  manner  as 
now  provided  by  law,  and  with  the  like  effect  as  if  this  act  had  not 
been  passed. 

"  Sect.  4.  This  act  shall  take  effect  immediately." 

Mr.  T.  F.  Bush  for  the  plaintiff  in  error. 
Mr.  William  M.  Evarts,  contra. 

Mr.  Justice  Harlan,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

Although  the  act  of  1868  required  all  bonds  issued  under  its 
authority  to  be  disposed  of  for  not  less  than  par,  and  their  pro- 
ceeds invested  in  the  stock  of  the  company,  the  commissioners 
exchanged  those  issued  by  the  town  of  Thompson  direct!}'  with 
the  railroad  company  for  an  equal  amount  of  the  latter's  stock. 
This  was  in  violation  of  the  statute  as  construed  by  the  Court 
of  Appeals  of  New  York,  in  several  cases  to  which  we  had 
occasion  to  refer  in  Scipio  v.  Wright,  101  U.  S.  665.  We  there 
held  —  following  the  decisions  of  the  State  court,  some  of  which 
were  made  long  prior  to  the  passage  of  the  particular  enact- 
ment now  under  examination — that  a  purchaser  of  town 
bonds,  having  notice  that  they  were  exchanged  for  stock  in  a 
railroad  company,  in  violation  of  a  statute  similar  to  that  of 
1863,  was  not  a  bona  fide  holder,  and  could  not  enforce  the 
payment  of  them.  We  perceive  no  reason  to  qualify  that  rul- 
ing, and  therefore  proceed  to  the  consideration  of  other  ques- 
tions not  embraced  by  it. 

It  is  apparent,  upon  the  face  of  the  act  of  1871,  that  the 
legislature  was  advised  of  the  fact  that  the  commissioners  had 
departed  from  the  statute  of  1868,  in  exchanging  the  bonds  for 
stock  in  the  railroad  company.  And  its  manifest  intention 
was  not  only  to  ratify  and  confirm  such  exchange,  but  to  pro- 
tect any  holder  of  the  bonds,  who  became  such  in  good  faith, 
for  a  valuable  consideration,  against  any  defence  arising  out  of 
defects  or  omissions  in  the  consents  of  taxpayers,  provided  the 
exchange  was  at  the  par  value  of  the  bonds  and  the  issue  did 
not  exceed  the  amount  authorized  by  law. 
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The  main  argument  of  counsel  for  the  town  is  embraced  by 
the  following  propositions:  First,  That  the  consents  of  tax- 
payers were  not  such  as  the  acts  of  1868  and  1869  required. 
Second,  That  the  bonds  were  exchanged  for  stock,  in  violation 
of  the  statute ;  and  since  they  recite,  upon  their  face,  that 
they  were  issued  "  for  value  received  in  the  stock  of  the  Mon- 
ticello  and  Port  Jervis  Railway  Company,"  there  could  be  no 
bona  fide  holders  thereof  in  the  commercial  sense.  Third,  That 
they  were  not  issued  under  the  seals  of  the  commissioners,  as 
required  by  the  statute.  Fourth,  It  was  beyond  the  power  of 
the  legislature,  by  subsequent  enactment,  to  make  them  valid 
obligations  against  the  town,  without  its  assent  given  in  proper 
form.     Fifth,  That  no  such  assent  was  given. 

If  it  be  conceded  that  the  consents  were  insufficient ;  that  a 
seal  was  necessary  as  evidence  of  the  official  authority  of  the 
commissioners  ;  that  the  recitals  on  the  bonds,  reasonably  con- 
strued, gave  notice  to  purchasers  that  they  had  been  illegally 
exchanged  for  stock,  when  they  should  have  been  disposed  of 
or  sold,  at  not  less  than  their  par  value,  and  their  proceeds  in- 
vested in  the  stock  of  the  company,  —  the  town  is,  neverthe- 
less, liable,  if  the  curative  act  of  April  28,  1871,  was  within 
the  constitutional  power  of  the  legislature  to  pass.  While  this 
question,  in  some  of  its  aspects,  may  be  one  of  general  jurispru- 
dence, —  involving  a  consideration  of  the  limits  which,  under 
our  form  of  government,  are  placed  upon  legislative  and  judicial 
power,  —  it  is  proper  to  inquire  as  to  the  course  of  decisions  in 
the  highest  court  of  New  York  upon  the  authority  of  the  legis- 
lature to  pass  such  an  act.  This  becomes  necessary  in  view  of 
the  fact  that  the  Court  of  Appeals  of  that  State  has  adjudged 
the  act,  in  its  main  features,  to  be  unconstitutional.  That 
adjudication,  it  is  contended,  is  conclusive  of  the  rights  of 
parties  in  this  case.  As  we  are  unable  to  give  our  assent  to 
this  view,  it  is  due  to  that  learned  tribunal  that  we  should 
state,  with  some  fulness,  the  reasons  for  the  conclusion  which 
we  have  reached. 

Prior  to  the  year  1858  the  question  arose  in  several  cases 
pending  in  different  inferior  courts  of  New  York  as  to  the  con- 
stitutional power  of  the  legislature  to  authorize  or  require 
municipal  corporations  to  subscribe  for  stock  in  railroad  com- 
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parries,  or  to  issue  bonds  therefor.  The  decisions  disclosed  a 
conflict  of  opinion  among  judges  of  recognized  ability.  The 
question  finally  came  before  the  Court  of  Appeals  in  the  year 
1858,  in  Bank  of  Home  v.  Village  of  Borne,  18  N.  Y.  38.  It  was 
there  ruled  that  the  State  Constitution  did  not,  in  terms,  or  by 
necessary  intendment,  restrain  the  legislature  from  conferring 
upon  municipal  authorities  the  power  to  subscribe  to  the  stock 
of  a  railroad  corporation,  and  by  taxation  to  raise  the  neces- 
sary funds  for  the  payment  thereof.  That  decision  was  ap- 
proved in  19  N.  Y.  20.  In  People  v.  Mitchell  (35  id.  551), 
decided  in  1866,  the  court  quote,  with  approval,  our  decision  in 
Thompson  v.  Lee  County  (3  Wall.  327),  where,  speaking  by  Mr. 
Justice  Davis,  we  said  that  although  a  county  or  other  munici- 
pal corporation  has  no  inherent  right  of  legislation,  and  can 
exercise  no  power  not  conferred  upon  it,  in  express  terms,  or 
by  fair  implication,  the  legislature,  "unless  restrained  by  the 
organic  law,  has  the  right  to  authorize  a  municipal  corporation 
to  take  stock  in  a  railroad  or  other  work  of  internal  improve- 
ment, to  borrow  money  to  pay  for  it,  and  to  levy  a  tax  to 
repay  the  loan"  and  that  such  authority  "  can  be  conferred  in 
such  a  manner  that  the  objects  can  be  attained,  either  with  or 
without  the  sanction  of  the  popular  vote." 

The  decision  in  People  v.  Mitchell  is  important  in  other 
aspects  of  the  present  case.  The  main  question  was  as  to  the 
validity  of  a  confirmatory  statute,  the  object  of  which  was  to 
cure  the  defects  in  certain  affidavits  filed  in  proof  of  the  con- 
sent of  taxpaj'ers  to  a  proposed  municipal  subscription  of  stock 
in  a  railroad  company.  The  statute  declared  that  the  affi- 
davits should  be  valid  and  conclusive  proof  in  all  courts  and 
for  all  purposes,  to  authorize  and  uphold  the  respective  sub- 
scriptions of  the  stock  and  the  issue  of  bonds  to  the  amount 
specified  therein,  and  that  the  bonds  should  be  valid  and  bind- 
ing on  the  municipality  issuing  them,  without  reference  to  the 
form  or  the  sufficiency  of  the  affidavits.  The  court,  referring 
to  the  confirmatory  statute,  said  that  "it  was  within  the  scope 
of  legislative  authority  to  modify  the  limitations  and  restric- 
tions in  the  antecedent  acts  on  this  subject,  to  dispense  with 
prior  conditions,  and  to  charge  the  commissioners  with  defined 
and   imperative  duties."     And   it  quotes   with  approval  our 
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language  in  Thompson  v.  Lee  County^  where,  referring  to  a 
curative  statute  passed  by  the  Iowa  legislature,  we  further  re- 
marked, that  "  if  the  legislature  possessed  the  power  to  author- 
ize an  act  to  be  done,  it  could,  by  a  retrospective  act,  cure  the 
evils  which  existed,  because  the  power  thus  conferred  had  been 
irregularly  executed." 

Thus  stood  the  doctrines  of  the  State  court  upon  the  ques- 
tion of  municipal  subscriptions  and  as  to  the  power  of  the 
legislature,  by  retrospective  enactment,  to  cure  defects  in  the 
exercise  of  powers  granted  to  municipal  corporations,  when 
the  act  of  April  28,  1871,  was  passed.  But  in  1873  the  Court 
of  Appeals  decided  People  v.  Batchellor,  58  N.  Y.  128.  That 
was  a  case  of  municipal  subscription  to  a  railroad  corporation 
under  an  act  passed  in  1867,  similar,  in  its  main  features,  to 
the  one  passed  in  1868  in  reference  to  the  Monticello  and  Port 
Jervis  Railroad  Company.  It  was  claimed  that  the  statute 
had  not  been  complied  with  in  obtaining  consents  from  tax- 
payers. A  subsequent  act  of  the  legislature  required  the  sub- 
scription to  be  made  upon  the  consents  filed,  which  the  court 
found  not  to  be  such  as  were  prescribed  by  the  Btatute  under 
which  they  had  been  obtained.  Without  any  subscription  hav- 
ing been  made,  or  bonds  issued,  a  mandamus  was  sued  out  to 
compel  the  town  to  become  a  stockholder  in  the  company,  and 
to  issue  its  bonds  in  payment  of  the  subscription  price  of  the 
stock.  The  court  held  that  the  consents  of  the  taxpayers  did 
not  embrace  such  an  issue  of  bonds  as  the  subsequent  act  re- 
quired ;  and  that  the  legislature  could  not  compel  a  municipal 
corporation  to  subscribe  stock  or  issue  bonds  in  aid  of  the  con- 
struction of  the  road  of  a  company,  which,  although  public  as 
to  its  franchise,  was  private  as  to  the  ownership  of  its  prop- 
erty and  its  relations  to  its  stockholders.  The  opinion  was 
concurred  in  by  four  of  the  judges,  one  concurred  in  the  result, 
one  dissented,  and  one  did  not  vote. 

In  Town  of  Duanesburgh  v.  Jenkins  (57  id.  177),  decided 
in  1874  by  the  commission  of  appeals,  —  of  concurrent  juris- 
diction and  equal  authority  with  the  Court  of  Appeals,  —  the 
court,  by  Johnson,  J.,  reviewed  the  prior  cases  in  the  Court  of 
Appeals  involving  the  questions  discussed  in  People  v.  Batehel- 
lor.     In  reference  to  the  latter  case  it  was  intimated  that  the 
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language  of  the  court  upon  some  of  those  questions  was  not 
in  harmony  with  its  previous  decisions,  and  that  the  opinion 
should  be  limited  to  the  point  adjudged  upon  the  facts  exist- 
ing in  that  case.  After  a  careful  analysis  of  those  decisions, 
the  conclusions  announced  were  that  the  authority  of  the  leg- 
islature to  enable  towns  and  other  civil  divisions  of  the  State 
to  subscribe  for  stock  and  issue  bonds  in  aid  of  a  railroad 
company,  had  been  established  by  numerous  decisions  of  the 
highest  court  of  the  State ;  that  there  was  no  distinction  in  prin- 
ciple between  a  law  authorizing  a  town,  upon  a  popular  vote, 
to  subscribe  for  such  stock  and  issue  bonds  therefor,  and  a 
law  directing  the  same  thing  to  be  done ;  that  when  the  au- 
thority to  subscribe  was  made  to  depend  upon  the  consent  of 
the  town,  it  was  in  the  discretion  of  the  legislature  to  prescribe 
how  such  consent  shall  be  given;  and  that,  if  it  originally 
rested  with  the  legislature  to  fix  the  terms  on  which  the  towns 
might  act,  the  same  power  could  remit  a  part  of  the  conditions 
imposed,  or  heal  any  defects  which  may  have  occurred  in  the 
performance  by  the  town  of  those  conditions.  Much  of  the 
language  in  that  case  is  strikingly  applicable  to  the  one  in 
hand.  Said  the  court :  "  In  this  case  the  commissioner  has 
been  regularly  appointed  under  the  statute,  by  whom  bonds 
were  to  be  issued  and  stock  subscribed  for,  provided  certain 
consents  were  obtained  and  proofs  filed  according  to  the  re- 
quirements of  the  several  acts  upon  the  subject.  Consents  were 
obtained,  and  proofs  were  made  and  filed,  which  are  now  on 
the  one  side  claimed  to  be,  and  on  the  other  are  denied  to  be, 
in  conformity  to  the  law.  The  commissioner  meanwhile  ex- 
ecuted the  bonds,  subscribed  for  stock,  and  delivered  the  bonds 
to  the  company  in  payment  of  the  subscription;  complying 
with  the  requirements  of  the  statute  in  all  respects,  if  the 
requisite  consents  had  been  given  and  proof  made.  The  only 
officer  of  the  town  who  had  any  duty  in  the  premises  acted  by 
Bigning  the  bonds ;  and  the  legislature,  seeing  the  whole  mat- 
ter, released  the  conditions  which  it  had  imposed,  and  declared 
his  assent  binding  upon  the  town,  if  the  bonds  had  been  issued 
and  the  road  had  been  built,  and  the  bonds  in  that  case  obliga- 
tory. As  it  might  have  authorized  action  in  this  way  and  on 
these  conditions  by  the  town  originally,  I  see  no  objections  to 
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giving  effect  to  its  ratification  of  the  action  of  the  town,  and 
holding  its  consent  thus  expressed  effectual."  Again  said  the 
court :  "  In  this  case  the  proper  officer  of  the  town  has  acted, 
the  bonds  have  been  issued,  and  the  stock  subscribed  for.  The 
objection  is  that  the  proof  of  preliminary  consents  by  tax- 
payers is  defective.  The  action  of  the  legislature  is,  in  my 
judgment,  sufficient  to  heal  this  defect,  and  to  sanction  the 
action  of  the  town  commissioner  in  binding  the  town,  the  whole 
consideration  to  the  town  having  been  received  in  the  comple- 
tion of  the  road  and  the  issuing  of  the  stock  for  its  benefit." 

In  Williams  v.  Town  of  Duanesburgh  (66  N.  Y.  129),  decided 
in  May,  1876,  the  Court  of  Appeals  of  New  York  recognized  the 
correctness  of  the  principles  announced  in  People  v.  Mitchell 
and  Town  of  Duanesburgh  v.  Jenkins,  citing,  among  other  au- 
thorities, Gelpcke  v.  Dubuque,  1  Wall.  175;  Thompson  v.  Lee 
County,  3  id.  327  ;  Beloit  v.  Morgan,  7  id.  619,  and  St.  Joseph 
Township  v.  Rogers,  16  id.  644.  Alluding  to  the  statutes  for 
bonding  towns  in  aid  of  railroads,  the  court  held  that  the  leg- 
islature could  overlook  the  defective  execution  of  the  power 
conferred,  and,  by  retroactive  legislation,  cure  defects  in  the 
action  of  municipalities  under  those  statutes.  The  legisla- 
ture may,  said  the  court,  "by  subsequent  legislation,  when 
there  has  been  a  failure  to  perform  conditions  precedent,  and 
the  bonds  have  been  issued,  dispense  with  such  conditions,  and 
ratify  and  confirm,  and  make  valid  and  obligatory  upon  the 
municipality,  bonds  issued  without  such  performance,  —  at  least 
it  may  do  so  in  cases  where  the  municipality  has,  through  the 
construction  of  the  road,  or  by  the  receipt  of  the  stock  of  the 
company  in  exchange  for  the  bonds,  received  the  benefit  which 
the  statute  contemplated  as  the  equivalent  for  the  liability  it 
"was  authorized  to  incur.  The  officers  authorized  under  these 
statutes  to  issue  the  bonds  are  public  agents,  and  the  legisla- 
ture, looking  over  the  whole  matter,  may,  when  in  its  judgment 
justice  requires  it,  ratify  and  confirm  their  acts,  which  other- 
wise would  be  valid.  In  this  case,  the  legislature  could  origi- 
nally have  authorized  the  bonds  of  the  town  of  Duanesburgh 
to  be  issued  under  the  precise  circumstances  existing  when 
they  were  issued,  and  if  the  acts  of  the  commissioner  have, 
by  subsequent  legislation,  been  ratified,  it  is  equivalent  author- 
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ity  to  do  what  has  been  done."  It  is  worthy  of  remark,  in 
this  connection,  that  Allen,  J.,  had  held,  in  Clark  v.  City  of 
Rochester  (13  How.  (N.  Y.)  Pr.  204),  decided  in  1856,  that  tho 
legislature  had  no  power  under  the  Constitution  to  delegate 
to,  or  confer  upon,  municipal  corporations  authority  to  sub- 
scribe for  or  to  hold  stock  in  railroad  corporations,  and  to  issue 
bonds  in  payment  therefor.  Nevertheless,  in  Williams  v.  Town 
of  Duanexburgh  (Church,  C.  J.,  concurring  with  him),  he  rec- 
ognized Town  of  Duane&burgh  v.  Jenkins  as  authority,  and  as 
declaratory  of  the  law. 

But  it  is  contended  that  the  Court  of  Appeals  of  New  York, 
in  the  later  case  of  Horton  v.  Town  of  Thompson  (71  N.  Y. 
513),  has  decided  the  identical  statute  under  examination  to 
be  unconstitutional,  and  that  this  court  is  bound  by  the  deci- 
sion. The  case  was  commenced  about  the  time  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York  sustained  the  validity  of  that  statute,  and  gave  judgment 
against  the  town  for  the  amount  of  some  of  the  bonds  em- 
braced in  the  issue  of  $148,000.  Cooper  v.  Town  of  Thompson, 
18  Blatchf.  434.  Horton  v.  Town  of  Thompson  was  decided  in 
the  Supreme  Court  of  the  State  after  the  present  action  was 
instituted.  It  was  a  suit  upon  two  interest  coupons  of  $35 
each,  belonging  to  the  same  issue  of  bonds.  It  was  finally 
determined  in  the  Court  of  Appeals  shortly  before  the  trial 
of  this  case  in  the  court  below.  The  questions  raised  were, 
whether  the  consent  of  the  taxpayers  was  defective  in  not 
naming  the  railroad  to  the  construction  of  which  the  fund 
should  be  applied ;  and  whether  the  validating  act  of  April 
28,  1871,  in  so  far  as  it  declared  the  exchange  of  bonds  for 
stock  to  be  legal,  was  not  unconstitutional.  Upon  the  first 
question  the  court  said,  that  as  the  consent  was  sufficiently 
comprehensive  in  its  terms  to  embrace  the  road  in  question, 
and  inasmuch  as  the  legislature  might  legally  have  authorized 
it  to  be  in  the  form  in  which  it  was  actually  given,  the  act  of 
1871  "probably  cured  the  defect  in  its  form."  But  the  court, 
passing  that  question  as  one  that  need  not  be  finally  deter- 
mined, held,  upon  the  authority  of  People  v.  Batchellor%  tliat 
the  legislature  had  no  power  to  authorize,  or  direct,  the  com- 
missioners originally  to  contract  the  debt  without  any  consent 
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or  action  upon  the  part  of  the  town ;  and,  that  since  the  con- 
sent of  the  taxpayers  was  not  given  for  an  issue  of  bonds  to 
be  exchanged  for  stock,  the  legislature  could  not  validate  the 
bonds  and  make  them  binding  obligations  upon  the  town,  in 
the  hands  at  least  of  those  who  were  informed,  by  their  recitals, 
that,  in  violation  of  the  statute,  they  had  been  exchanged  for 
stock  in  the  railroad  company.  Four  of  the  judges  concurred 
in  the  opinion,  and  three  dissented. 

It  is  to  be  observed  that  the  court  does  not  refer  to  or 
overrule  Bank  of  Rome  v.  Village  of  Rome,  People  v.  Mitchell! 
Town  of  Duanesburgh  v.  Jenkins,  or  Williams  v.  Town  of  Duanes- 
burgh,  supra. 

We  are  unable  to  reconcile  Horton  v.  Town  of  Thompson, 
upon  the  points  now  raised,  with  the  doctrines  of  those  cases  or 
of  others  decided  in  the  Court  of  Appeals  prior  to  People  v. 
Batchellor.  .  It  certainly  cannot  be  said  that  there  is  such  an 
established,  fixed  construction  by  that  court  of  statutes  similar 
to  those  of  1868  and  1869,  or  to  the  confirmatory  act  of  1871, 
as  obliges  us  to  follow  Horton  v.  Town  of  Thompson,  or  that 
will  justify  any  one  in  saying  that  the  present  question  is 
finally  at  rest  in  the  courts  of  that  State.  But  independently 
of  any  such  consideration,  there  are  conclusive  reasons  why  we 
cannot,  in  opposition  to  our  own  views  of  the  law,  as  expressed 
in  numerous  cases,  accept  the  principles  of  that  case  as  decisive 
of  the  rights  of  the  present  parties.  When  the  act  of  April 
28,  1871,  was  passed,  it  was  the  established  doctrine  of  the 
highest  court  of  New  York,  as  it  was  of  this  court,  that  the 
legislature,  unless  restrained  by  the  organic  law  of  the  State, 
could  authorize  or  require  a  municipal  corporation,  with  or 
without  the  consent  of  the  people,  to  aid,  by  a  subscription  of 
capital  stock,  in  the  construction  of  a  railroad,  having  connec- 
tion with  the  public  interests  of  the  people  within  the  limits  of 
such  municipality,  and  to  provide  for  payment  by  an  issue  of 
bonds  or  by  taxation ;  that  defects  or  omissions,  upon  the  part 
of  such  municipal  corporation  or  its  officers,  in  the  execution  of 
the  power  conferred,  or  in  the  performance  of  the  duty  imposed, 
could  be  cured  by  subsequent  legislation,  —  certainly,  where 
the  corporation  had  received  the  benefits  which  the  original 

subscription  was  designed  to  secure.     As,  therefore,  the  legis* 
vol.  xiii.  62 
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lature  might,  in  the  original  act  under  which  these  bonds  were 
issued,  have  authorized  or  required  the  bonds  to  be  exchanged 
directly  with  the  railroad  company  for  capital  stock,  it  could 
ratify  and  confirm  such  exchange,  even  where  originally  illegal, 
so  as  to  make  them  binding  obligations  upon  the  town  in  favor 
of  all  who  then  held,  or  might  thereafter  acquire,  them,  in  good 
faith  or  for  a  valuable  consideration.  It  is,  therefore,  an  im- 
material circumstance  that  the  recitals  in  the  bonds  may  have 
furnished  notice  that  they  were  issued  originally  in  violation  of 
the  statute.  That  was  the  very  difficulty  which  the  act  of  1871 
was  designed  to  remove,  and,  as  matter  of  law,  it  was  removed, 
if  regard  be  had  to  the  settled  doctrines  of  this  court,  or  to  the 
decisions  of  the  highest  court  of  the  State  rendered  previously 
to,  and  which  were  unmodified  at,  the  passage  of  that  act.  It 
results  that  from  that  moment  the  bonds,  by  whomsoever  held, 
whether  by  the  railroad  company  or  by  others,  became  binding 
obligations  upon  the  town,  as  much  so  as  if  they  had  originally 
been  sold  and  their  proceeds  invested  in  the  Btock  of  the  rail- 
road company,  as  required  by  the  acts  of  1868  and  1869.  If 
the  rights  of  those  holding  the  bonds  were  in  any  degree  af- 
fected by  the  subsequent  decision  in  People  v.  Batchellor,  the 
later  decision  in  Town  of  Duanesburgh  v.  Jenkins  restored  the 
law,  so  far  as  the  courts  of  New  York  were  concerned,  as  it 
undoubtedly  was  declared  to  be  at  the  time  the  act  of  1871  was 
passed.  The  defendant  in  error  acquired  the  bonds  in  suit  in 
1875,  before  the  decision  in  Horton  v.  Town  of  Thompson*  and 
when,  according  to  the  principles  announced  in  Town  of  Dttane*- 
burgh  v.  Jenkins  and  many  prior  cases  in  the  Court  of  Appeals, 
the  act  of  1871  must  have  been  sustained  as  a  valid  exercise  of 
legislative  power.  -  He  purchased  them  for  value  at  public 
auction  in  the  city  of  New  York,  without  notice  of  any  defence 
thereto,  or  of  the  pendency  of  any  suit  involving  their  validity. 
If  the  recitals  in  the  bonds  gave  notice  that  the  acts  of  1868 
and  1869  forbade  their  exchange  for  stock,  and  required  them 
to  be  sold  and  their  proceeds  invested  in  such  stock,  the  pur- 
chaser is  also  presumed  to  have  known,  not  only  that  such 
exchange  had  been  legalized  by  the  act  of  1871,  but  that  the 
authority  of  the  legislature  to  pass  that  act  was  sustained  by 
the  decisions  of  the  highest  court  of  the  State  rendered  prior  to 
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its  passage.  His  rights,  therefore,  should  not  be  affected  by  a 
decision  rendered  after  they  accrued,  which  decision  is  in  con- 
flict with  the  law,  as  declared  not  only  by  this  court  in  numer- 
ous cases,  but  by  the  highest  court  of  the  State,  at  and  before 
the  time  he  purchased  the  bonds. 

The  assignments  of  error  present  another  question  which  it 
is  our  duty  to  notice. 

The  town  pleaded  in  bar  of  the  action  a  judgment  of  the 
Supreme  Court  of  the  State  in  an  action  commenced  in  June, 
1869,  by  the  attorney-general  of  the  State,  on  the  relation  of 
Charles  Kilbourne  and  others,  taxpayers,  against  the  Commis- 
sioners of  the  Town  of  Thompson,  F.  C.  Crowley,  C.  L.  Colt, 
William  D.  Colt,  the  Monticello  and  Port  Jervis  Railway  Com- 
pany, and  the  Town  of  Thompson.  A  temporary  injunction 
was  obtained  on  24th  June,  1869,  restraining  the  respondents 
and  each  of  them  from  using,  loaning,  or  selling  the  bonds  and 
from  executing  any  other  bonds  based  upon  the  consents  given 
by  the  taxpayers.  But  that  injunction  was  vacated  and  set 
aside  on  27th  July,  1869.  A  final  decree  was  rendered  in 
1872  by  which  the  bonds  were  declared  to  be  null  and  void, 
and  they  as  well  as  the  certificates  of  stock  exchanged  therefor 
directed  to-be  delivered  up,  by  the  respective  parties,  and  can- 
celled. The  general  ground  upon  which  the  decree  rested  was 
that  the  provisions  of  the  act  under  which  they  were  issued 
were  not  complied  with.  From  that  judgment  no  writ  of  error 
or  appeal  seems  to  have  been  prosecuted.  We  have  already 
seen  that  the  entire  issue  of  bonds  was  delivered  to  the  railroad 
before  the  commencement  of  that  action,  that  is,  in  May,  1869; 
and  that  after  the  dissolution  of  the  injunction,  to  wit,  in  Sep- 
tember and  November,  1869,  a  large  portion  of  the  bonds  had 
found  their  way  into  the  hands  of  others  who  purchased  them 
for  value  and  without  any  notice  of  the  pendency  of  the  suit  in 
the  Supreme  Court.  • 

There  is  an  insuperable  difficulty  in  the  way  of  plaintiff  in 
error  using  the  judgment  in  that  case  to  defeat  the  present 
action.  The  bonds  were  negotiable  securities,  which  bad 
passed  from  the  town  before  the  action  in  the  Supreme  Court 
of  the  State  was  commenced.  Those  who  purchased  them,  in 
the  market,  pending  that  litigation,  or  after  it  terminated, 
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without  notice  of  the  suit,  and  in  good  faith,  for  value,  could 
not  be  affected  by  the  final  decree.  Had  the  complainants 
caused  them  to  be  surrendered  to  the  custody  of  the  court, 
pending  the  suit,  they  could  have  been  cancelled  in  pursuance 
of  the  directions  contained  in  the  final  decree.  But  the  actual 
custody  of  the  railroad  company  was  never  disturbed,  nor 
sought  to  be  disturbed.  The  knowledge  by  its  officers  of  the 
objects  of  the  action,  or  of  the  terms  of  the  final  decree,  could 
not  affect  a  bona  fide  purchaser  for  value  who  had  no  such 
knowledge.  Our  decision  in  County  of  Warren  v.  Marny  (97 
U.  S.  96),  which  is  partly  based  upon  adjudications  in  the 
courts  of  New  York  (Murray  v.  Lylburn^  2  Johns.  (N.  Y.)  Ch. 
441,  and  Leitch  v.  Wells,  48  N.  Y.  585),  is  conclusive  upon  this 
branch  of  the  case. 

It  is  scarcely  necessary  to  say  that  the  decree  of  the  Su- 
preme Court  of  the  State  can  derive  no  special  force,  as  against 
the  defendant  in  error,  by  reason  of  the  third  section  of  the  act 
of  April  28, 1871.  That  section  only  protected  from  the  opera- 
tion of  the  act  any  action  or  proceeding  at  law,  commenced  or 
pending  at  the  time  of  its  passage.  That  provision  furnishes, 
perhaps,  an  explanation  of  the  failure  of  the  Supreme  Court, 
in  its  opinion,  to  refer  to  the  act  of  1871,  which  had  passed 
before  its  final  decree  was  entered.  The  purpose  of  the  third 
section  was  only  to  require  existing  actions  or  proceedings  at 
law  to  be  determined  without  reference  to  that  act,  and  does 
not  affect  the  rights  of  a  bona  fide  purchaser  who  was  not  a 
party  to  the  suit,  and  was  without  notice  of  its  pendency. 

We  perceive  no  error  in  the  record. 

Judgment  affirmed. 
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Railroad  Company  v.  Falconer. 
Railroad  Company  v.  Weeks. 

1.  Li  accordance  with  the  petition  of  the  tax-payers  of  a  town  in  New  York, 

dated  March  26,  1872,  the  county  judge  appointed  commissioners,  who  were 
empowered  and  directed  to  subscribe  for  stock  in  a  railroad  company  when 
its  road  should  be  constructed  through  a  certain  village.  The  road  was 
not  so  constructed  until  Oct.  20, 1875.  Held,  that  as,  by  the  terms  of  the 
petition  and  the  proceedings  of  the  judge  thereon,  the  construction  of 
the  road  was  a  condition  precedent  to  the  exercise  by  the  commissioners 
of  their  power  to  make  the  subscription,  they,  being  merely  agents  of  the 
town,  had  no  authority  to  act  in  the  premises  until  that  condition  was 
performed. 

2.  A  contract,  therefore,  under  date  of  June  14, 1872,  between  the  company  and 

the  commissioners,  whereby  the  latter  assumed  to  bind  the  town  to  sub- 
scribe for  stock  when  the  road  should  be  so  constructed,  being  ultra  vires, 
no  rights  of  the  company  were  impaired  by  the  amendment  to  the  constitu- 
tion of  the  State  (infra,  p.  822),  which  took  effect  Jan.  1, 1875,  and  prohibited 
all  municipal  aid  to  corporations  by  subscriptions  of  stock,  or  otherwise. 
8.  County  of  Moultrie  v.  Savings  Bank  (02  U.  S.  631)  distinguished. 

Error  to  the  Supreme  Court  of  the  State  of  New  York. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Richard  T.  Merrick,  for  the  plaintiff  in  error. 

Mr.  Richard  P.  Marvin  and  Mr.  Clarkson  N.  Potter,  contra. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 

The  first  of  these  cases  was  a  petition  filed  by  certain  tax- 
payers of  the  town  of  Ellicott,  in  Chatauque  County,  New 
York,  on  behalf  of  themselves  and  others,  against  the  Buffalo 
and  Jamestown  Railroad  Company  and  Weeks,  Breed,  and 
Jones,  commissioners  to  issue  bonds  for  the  town,  seeking  to 
restrain  the  issue  and  delivery  of  certain  town  bonds  to  the 
railroad  company  and  to  prevent  a  subscription  to  its  capital 
stock  on  behalf  of  the  town.  In  this  case  a  decree  was  made 
in  favor  of  the  petitioners,  awarding  a  perpetual  injunction 
against  the  issue  of  the  bonds  and  the  subscription  of  stock ; 
and  this  decree  was  affirmed  by  the  Court  of  Appeals.  The 
second  case  was  commenced  by  submitting  to  the  Supreme 
Court  of  the  State,  in  a  special  statutory  procedure,  an  agreed 
statement  of  facts  in  relation  to  the  issue  of  the  bonds  and  the 
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subscription  of  the  stock  which  form  the  subject  of  the  first 
action,  with  a  prayer  on  the  part  of  the  railroad  company,  as 
plaintiffs,  for  an  order  directing  the  issue  of  the  bonds  and  the 
subscription  of  the  stock,  and  a  prayer  of  the  town  commis- 
sioners, as  defendants,  for  a  decree  against  such  issue  and  sub- 
scription. In  this  case  a  decree  was  made  as  prayed  by  the 
defendants,  which  was  also  affirmed  by  the  Court  of  Appeals. 
To  reverse  the  decrees  in  both  of  these  cases,  the  present  writs 
of  error  were  sued  out  by  the  Buffalo  and  Jamestown  Railroad 
Company,  the  plaintiff  in  error. 

The  jurisdiction  of  this  court  to  review  the  decision  of  the 
State  Court  of  Appeals  is  based  upon  the  effect  given  by  said 
court  to  the  amended  Constitution  of  the  State  of  New  York, 
which  went  into  operation  on  the  first  day  of  January,  1875, 
whereby,  as  is  alleged  by  the  plaintiff  in  error,  said  constitu- 
tion was  made  to  impair  the  obligation  of  a  contract  previously 
entered  into  by  the  town  of  Ellicott  with  the  railroad  company 
to  subscribe  to  the  capital  stock  of  the  latter  to  the  amount  of 
$200,000,  and  to  deliver  to  it  the  bonds  of  the  town  in  payment 
of  said  subscription.  The  clause  of  the  amended  constitution 
to  which  such  effect  is  alleged  to  have  been  given,  is  that 
which  declares  as  follows :  "  No  county,  city,  town,  or  village 
shall  hereafter  give  any  money  or  property,  or  loan  its  money 
or  credit,  to  or  in  aid  of  any  individual,  association,  or  corpora- 
tion, or  become  directly  or  indirectly  the  owner  of  stock  in  or 
bonds  of  any  association  or  corporation,  nor  shall  any  such 
county,  city,  town,  or  village  be  allowed  to  incur  any  indebted- 
ness, except  for  county,  city,  town,  or  village  purposes."  The 
Court  of  Appeals  held  that  there  was  no  such  contract  in  ex- 
istence, as  alleged  by  the  plaintiff  in  error,  when  the  amended 
constitution  went  into  effect,  and,  therefore,  that  the  prohibi- 
tion contained  in  the  clause  just  quoted  was  conclusive  against 
the  right  and  power  of  the  town  of  Ellicott  to  issue  the  bonds 
and  subscribe  for  the  stock  which  form  the  subject  of  this  liti- 
gation. The  question  for  us  to  consider,  therefore,  is  whether 
any  such  contract,  valid  and  binding  on  the  town,  did  exist. 

Briefly  stated,  the  facts  of  the  case  were  as  follows :  In  1872, 
when  the  proceedings  took  place  out  of  which  the  present  con- 
troversy arose,  the  laws  of   New  York  in  relation  to  giving 
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municipal  aid  to  railroad  companies  like  that  of  the  plaintiff 
in  error  were  contained  in  three  acts  of  the  legislature  passed 
respectively,  one  on  the  10th  of  May,  1869,  by  way  of  amend- 
ment to  the  general  railroad  law ;  an  amendment  to  this 
amendment,  passed  April  28,  1870 ;  and  a  further  amend- 
ment, passed  May  12,  1871.  By  the  first  of  these  statutes  it 
was  provided  that,  whenever  a  majority,  in  number  and  amount 
of  taxable  property,  of  the  taxpayers  of  any  municipal  corpora- 
tion should  make  application  to  the  county  judge,  by  petition 
expressing  a  desire  that  the  corporation  should  create  and  issue 
bonds  to  any  amount  named  in  the  petition  (not  exceeding 
one-twentieth  of  the  taxable  property  in  the  corporate  limits), 
and  should  invest  the  same,  or  the  proceeds  thereof,  in  the 
stock  or  bonds  of  any  designated  railroad  company  in  the  State, 
the  said  county  judge  should  give  public  notice  of  a  hearing  to 
be  had  before  him  for  the  purpose  of  ascertaining  whether  the 
petition  was,  in  fact,  signed  by  the  requisite  majority  of  tax- 
payers ;  and,  having  determined  this  to  be  the  fact,  he  should 
then  appoint  from  the  freeholders,  residents,  and  taxpayers  of 
the  corporation,  three  commissioners  to  carry  out  the  request 
of  the  petitioners.  The  duties  imposed  upon  these  commis- 
sioners were  limited  and  specific,  and  were,  to  prepare  and  exe- 
cute the  proposed  bonds  in  the  name  and  under  the  seal  of  the 
corporation,  and  in  its  name  to  subscribe  to  the  stock  of  the 
railroad  company  designated  in  the  petition,  and  to  pay  for 
the  same  by  exchanging  the  bonds  therefor,  or  the  proceeds 
thereof.  They  were  also  authorized,  after  subscribing  the  said 
stock,  to  represent  the  town  as  a  stockholder  at  all  meetings  of 
the  railroad  company.  The  act  of  1870  also  authorized  the 
commissioners  and  the  railroad  company  to  enter  into  an  agree- 
ment for  limiting  and  defining  the  times  when  and  proportions 
in  which  the  bonds  should  be  delivered,  and  the  places  where 
and  purposes  for  which  they  should  be  applied.  By  the  act  of 
1871  the  act  of  1869  was  modified  by  inserting  the  following 
clause  in  the  first  section,  namely :  "  The  petition  authorized 
by  this  section1'  [that  is,  the  petition  of  the  taxpayers  pre- 
sented to  the  county  judge]  "may  be  absolute  or  conditional; 
and,  if  the  same  be  conditioned,  the  acceptance  of  a  subscrip- 
tion founded  on  such  petition  shall  bind  the  railroad  company 
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accepting  the  same  to  the  observance  of  the  condition  or  con- 
ditions specified  in  such  petition.9' 

In  the  present  case  the  petition  of  the  taxpayers  of  the  town 
of  Ellicott  was  dated  March  25,  1872,  and  expressed  their 
desire  in  the  following  terms :  to  wit,  "  Your  petitioners  desire 
that  the  said  town  of  Ellicott  shall  create  and  issue  its  bonds 
to  the  amount  of  $200,000,  and  invest  the  same,  or  the  proceeds 
thereof,  in  the  stock  of  the  Buffalo  and  Jamestown  Railroad 
Company,  upon  the  condition  that  the  line  of  the  railroad  of 
said  company  to  be  constructed  from  the  city  of  Buffalo  to  the 
line  of  the  State  of  Pennsylvania,  in  said  county,  shall  be 
located  and  constructed  through  the  village  of  Jamestown  in 
said  town  of  Ellicott,  before  said  bonds  shall  be  delivered  to 
said  company  or  sold.9'  The  petition  contained  the  usual  aver- 
ment  that  the  petitioners  were  a  majority  of  the  taxpayers,  &c, 
and,  after  the  proper  proceedings  had,  the  county  judge  ap- 
pointed the  commissioners  before  named  to  carry  out  the  pur- 
poses of  the  petition. 

On  the  14th  of  June,  1872,  the  commissioners  entered  into 
an  agreement  with  the  railroad  company  (the  plaintiff  in 
error),  by  which  they  agreed  that  when  the  said  company 
should  have  located  and  constructed,  through  the  village  of 
Jamestown,  in  said  town  of  Ellicott,  their  proposed  railroad 
running  from  Buffalo  to  the  state  line  of  Pennsylvania,  they, 
the  said  commissioners,  or  their  successors  in  office,  would  im- 
mediately subscribe,  in  the  name  of  the  town,  to  the  capital 
stock  of  the  company  to  the  amount  of  $200,000,  and  would 
pay  for  it  by  delivering  to  the  company  the  bonds  of  the  town, 
to  be  executed  by  the  commissioners  or  their  successors  in 
office,  and  to  bear  date  of  the  time  of  such  subscription ;  and 
in  consideration  thereof  the  railroad  company  agreed  that  they 
would  receive  such  subscription  and  payment,  and  issue  proper 
certificates  for  the  stock  so  to  be  subscribed.  The  agreement 
contained  a  reference  to  the  petition  and  proceedings  under 
which  the  commissioners  were  appointed,  and  a  declaration  on 
their  part  that  they  did  not  undertake  or  agree  to  perform  the 
conditions  of  the  contract  except  as  empowered  and  authorized 
by  said  proceedings. 

The  defendants  in  error  contend  that  tins  agreement  was 
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vltra  vires  of  the  commissioners,  and  wholly  without  force  or 
effect  as  against  the  town  of  Ellicott. 

On  the  26th  of  August,  1874,  the  commissioners  caused  to  be 
prepared  and  executed  bonds  of  the  town  of  Ellicott  to  the 
amount  of  $200,000,  payable  to  the  railroad  company  or  bearer, 
and  delivered  them  to  Robert  Newland  and  A.  F.  Allen,  as 
trustees,  taking  from  them  a  receipt  in  which  it  was  declared 
that  Newland  and  Allen  should,  upon  the  completion  of  the 
road  through  Jamestown,  and  upon  the  commissioners  having 
subscribed  $200,000  to  the  capital  stock  of  the  railroad  com- 
pany, and  having  received  the  certificates  therefor,  deliver  said 
bonds  to  the  railroad  company,  in  payment  of  such  subscrip- 
tion. It  is  manifest  that  this  deposit  of  bonds  cannot  affect 
the  rights  of  the  parties.  By  the  terms  of  the  deposit,  they 
were  only  to  be  delivered  when  the  stock  was  subscribed ;  and, 
if  that  cannot  be  lawfully  done,  the  bonds  must  be  returned  to 
the  town  to  be  cancelled. 

The  railroad  was  not  constructed  through  Jamestown  until 
the  20th  of  October,  1875.  On  the  1st  of  January,  1875, 
when  the  amended  constitution  went  into  effect,  nothing  had 
been  done  except  to  survey  the  route  and  file  a  map  thereof. 

The  question  then  is,  whether,  at  that  time,  under  the  cir- 
cumstances above  detailed,  the  railroad  company  had  acquired 
by  contract  a  vested  right  to  have  and  receive  the  town's  sub- 
scription to  its  stock,  and  a  delivery  of  the  bonds  in  payment 
thereof. 

We  are  clearly  of  opinion  that  the  agreement  made  by  the 
commissioners  with  the  railroad  company  in  June,  1872,  was 
ultra  vires.  Their  powers  were  confined  to  subscribing  for  the 
stock  and  making  and  issuing  the  bonds  in  payment  thereof 
when  and  as  the  petition  of  the  taxpayers  directed,  —  that  is, 
after  the  road  was  completed  through  Jamestown.  By  the  act 
of  1870  they  might  also  stipulate  as  to  the  instalments  in 
which  the  bonds  should  be  delivered,  and  the  purposes  for 
which  they  might  be  applied.  But  the  power  to  do  this  being 
but  an  incident  of  the  principal  power  to  make  and  issue  the 
bonds,  and  being  only  intended  to  enable  the  commissioners  to 
prescribe  the  times  and  manner  of  their  issue  and  the  uses  to 
which  they  should  be  applied,  would  not  properly  arise,  and 
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could  not  be  effectively  exercised,  until  the  principal  power 
itself  arose  and  became  exercisible.  Whilst,  however,  the  com- 
missioners had  the  power,  or,  rather,  would  have  the  power, 
at  the  prescribed  time,  to  subscribe  for  the  stock  and  to  exe- 
cute and  issue  the  bonds,  neither  tho.  statutes  nor  the  tax- 
payers' petition  gave  them  any  power  to  make  a  contract  to 
subscribe  for  stock,  nor  a  contract  to  deliver  bonds  to  the  rail- 
road company.  They  were  not  charged  with  any  such  duty ; 
they  were  not  invested  with  any  such  power. 

The  case  of  the  railroad  company,  therefore,  must  stand 
upon  the  effect  of  the  taxpayers'  petition  and  the  proceedings 
had  thereon  before  the  county  judge.  If,  under  the  operation 
of  existing  statutes,  these  proceedings  amounted  to  a  contract 
between  the  town  and  the  railroad  company,  no  subsequent 
legislation,  or  constitutional  amendment,  could  lawfully  impair 
its  obligation.  But  it  is  difficult  to  see  how  the  said  petition 
and  proceedings,  including  the  appointment  of  commissioners, 
can  be  construed  as  amounting  to  such  a  contract.  All  that 
was  done  by  the  town,  through  the  action  of  its  taxpayers  and 
the  county  judge,  was  to  appoint  agents  for  making  a  subscrip- 
tion and  issuing  bonds  on  the  happening  of  a  certain  event. 
When  that  event  should  happen,  it  would  be  the  duty  of  those 
agents,  under  the  fifth  section  of  the  act  of  1869,  to  execute 
their  commission.  The  words  of  the  section  are :  "  Such  com- 
missioners are  further  empowered  and  directed  to  subscribe,** 
&c.  But  to  whom  did  they  owe  this  duty  ?  Evidently  to  the 
town  which  appointed  them ;  not  to  the  railroad  company. 
The  latter  came  under  no  obligation,  and  acquired  no  rights, 
until  the  commissioners  should  subscribe  to  its  stock.  Had  no 
conditions  been  imposed  by  the  petition,  the  duty  of  the  com- 
missioners to  subscribe  stock  and  issue  bonds  would  have 
arisen  immediately  after  their  appointment;  —  but  it  would 
have  been  an  obligation  owed  to  their  principals  alone.  The 
conditions  which  were  in  fact  imposed  required,  it  is  true, 
something  to  be  done  by  the  railroad  company  before  the  com- 
missioners could  act ;  but  no  stipulation  was  demanded  of  the 
company,  or  given  by  it,  that  this  something  should  be  done. 
The  two  parties  were  not  brought  together.  There  was  no 
mutuality  between  them.     Each  was  free  to  act  as  it  listed. 
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This  was  the  condition  of  things  on  the  1st  of  January,  1875, 
when  the  new  constitution  went  into  operation,  prohibiting  all 
municipal  aid  to  corporations  or  individuals,  by  subscription  of 
stock  or  otherwise.  It  seems  to  us,  therefore,  that  the  New 
York  Court  of  Appeals  was  right  in  deciding  that  no  contract 
existed  at  that  time. 

After  the  amendment  took  effect,  no  county,  city,  town,  or 
village  could  subscribe  for  railroad  stock ;  and,  of  course,  no 
agent  or  attorney  of  any  such  corporation  could  do  so.  What 
had  not  been  done  before,  in  this  regard,  could  not  be  done 
afterwards,  unless  some  valid  contract  required  it  to  be  done. 
But,  as  we  have  shown,  no  such  contract  existed  in  this  case. 
The  action  on  the  part  of  the  town  was  voluntary  up  to  the 
time  of  the  constitutional  amendment.  The  railroad  company 
may  have  expected  a  subscription  when  their  road  should  be 
completed  ;  but  they  had  no  subscription,  and  had  no  valid 
agreement  that  any  would  be  made.  Everything  was  inchoate 
and  undetermined  up  to  the  first  day  of  January,  1875 ;  and 
then  all  power  to  subscribe  for  stock  was  taken  away  from 
the  town. 

County  of  Moultrie  v.  Savings  Bank  (92  U.  S.  631)  is  confi- 
dently relied  on  by  the  plaintiff  in  error  to  sustain  their  posi- 
tion that  a  contract  did  exist.  But  an  examination  of  that 
case  will  show  that  it  was  very  far  from  being  parallel  to  the 
present.  There  the  statute  of  Illinois  authorized  the  board  of 
supervisors  of  the  county  of  Moultrie  to  subscribe  to  the  stock 
of  a  particular  railroad  company  by  name,  to  an  amount  not 
exceeding  $80,000,  and  to  issue  bonds  therefor  when  the  road 
should  be  opened  for  traffic  between  certain  points.  Before 
this  event  took  place,  the  board  ordered  that  a  subscription  to 
the  stock  of  the  company  in  the  sum  of  $80,000  be  made,  and 
that,  in  payment  therefor,  bonds  should  be  issued  to  the  com- 
pany when  the  road  should  be  open  for  traffic.  This  resolu- 
tion was  acted  upon  by  the  railroad  company  as  a  subscription, 
and  was  entered  on  its  minutes,  and  the  promised  bonds  were 
disposed  of  by  contract.  This  court  held  that  the  board  of 
supervisors  itself  had  complete  authority  to  make  a  present 
subscription,  and  that  this  included  the  power  to  agree  to  sub- 
scribe, and  that  the  resolution  amounted  to  a  subscription,  or, 
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at  least,  to  an  agreement  to  subscribe,  which,  being  accepted 
and  acted  upon  by  the  railroad  company  as  such,  created  a 
contract  between  the  county  and  the  company.  In  the  case 
before  us,  no  act  equivalent  to  the  action  of  the  board  of  super- 
visors of  Moultrie  County  was  ever  done  by  any  person  or 
body  of  persons,  having,  at  the  time  of  such  act,  a  present 
power  to  subscribe  for  stock  or  to  issue  bonds  of  the  town  of 
Ellicott.  The  taxpayers  had  no  authority  to  make  a  subscrip- 
tion of  stock,  or  to  issue  bonds,  or  to  make  any  contract  to  do 
so ;  they  could  only  express  their  desire  that  it  should  be  done, 
and  that  commissioners  should  be  appointed  to  do  it;  and 
when  they  did  express  such  desire,  it  was  conditional,  as  before 
stated.  The  commissioners,  as  we  have  seen,  had  no  power  to 
act,  for  no  power  was  given  them  to  act,  until  the  railroad  was 
located  and  completed  through  Jamestown.  It  follows  that 
nothing  which  was  done  in  the  present  case  c$n  be  fairly  re- 
garded as  equivalent  to  the  action  of  the  parties  in  the  case  of 
Moultrie  County.  The  circumstances  of  the  two  cases  were 
essentially  different. 

We  think  that  there  is  no  error  in  the  record  of  either  of 

the  cases,  and  that  the  decrees  in  both  must  be 

Affirmed. 


Brown  v.  Slbb. 

A.,  the  executor  of  the  deceased  member  of  a  firm,  entered  into  a  contract  m 
writing  with  B.,  the  surviving  partner,  whereby  he  sold  and  transferred  to 
the  latter  all  the  interest  of  the  testator  in  the  effects  of  the  partnership 
for  a  valuable  consideration,  consisting  in  part  of  lands.  The  contract  also 
stipulated  that  B.  should,  within  five  years  from  its  date,  if  A.  so  desired, 
"purchase  back"  the  lands  at  a  certain  price  in  cash.  Held,  that  the  re- 
spective rights  and  obligations  of  the  parties  under  the  contract  were  fixed 
when  A.,  within  the  five  years,  duly,  notified  B.  to  make  the  purchase  at  the 
expiration  of  them,  and  that,  on  tendering  to  B.  within  a  reasonable  time 
thereafter  a  proper  deed  for  the  lands,  A.  could  maintain  a  suit  for  the  stipu- 
lated price. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Iowa. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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The  case  was  argued  by  Mr.  George  Gr.  Wright  and  Mr. 
Chester  C.  Cole,  with  whom  was  Mr.  William  M.  Randolph, 
for  the  appellant,  and  by  Mr.  Charles  C.  Nourse  for  the  ap- 
pellee. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

This  is  a  suit  in  equity  and  presents  the  following  facts: 
Prior  to  Aug.  6,  1870,  Talmadge  E.  Brown  and  Jarvis 
Langdon  were  partners  in  business.  On  that  day  Langdon 
died,  leaving  a  will,  in  which  he  appointed  John  D.  F.  Slee* 
Charles  J.  Langdon,  Theodore  W.  Crane,  Olivia  L.  Langdon, 
and  Samuel  L.  Clemens,  executors.  On  the  25th  of  April, 
1871,  the  executors  and  Brown  entered  into  the  following 
agreement  in  writing :  — 

u  The  executors  of  Jarvis  Langdon,  deceased,  for  value  received, 
hereby  sell,  assign,  set  over,  and  transfer  unto  Talmadge  E.  Brown 
all  the  right,  title,  and  interest  of  J.  Langdon,  deceased,  in  or  to 
the  undivided  property  or  assets  of  the  late  firm  of  T.  E.  Brown  «fc 
Co.,  of  Memphis,  Tennessee. 

"  Subject,  however,  to  all  taxes  and  assessments  thereon,  now 
made  or  hereafter  to  be  made,  to  all  indebtedness  therefor,  and  to 
all  liabilities  of  said  firm  or  any  of  the  members  thereof,  for  trans- 
actions in  the  business  of  the  firm  in  tort  and  contract,  and  subject 
to  all  judgments  against  the  said  firm  or  any  member  thereof,  re- 
covered or  to  be  recovered,  and  all  costs,  disbursements,  officers 
and  counsel  fees,  and  all  liability  for  contribution  to  any  other  part- 
ner or  person  in  consideration  of  moneys  paid  or  to  be  paid  upon 
any  liability  of,  from,  and  against  all  of  which  real  or  possible  lia- 
bilities, and  of,  from,  and  against  any  other  liability  growing  out  of 
the  transactions  of  said  firm,  said  Brown  agrees  to  fully  indemnify 
and  save  harmless  the  executors,  heirs,  and  next  of  kin  of  said  J. 
Langdon,  deceased. 

"  And  said  Brown  further  agrees  to  pay  and  discharge  any  just 
and  legal  claim  of  any  person  or  persons  whomsoever  for  any  share 
of  the  profits  or  proceeds  of  the  business  of  said  firm,  whether  said 
claim  be  against  the  said  firm  or  against  the  said  Langdon,  deceased, 
individually,  and  to  fully  indemnify  and  save  harmless  the  execu- 
tors, heirs,  and  next  of  kin  of  said  Langdon  of,  from,  and  against 
any  such  claim ;  all  the  aforesaid  agreements  of  indemnity  to  apply 
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not  only  to  the  liability  growing  out  of  the  transactions  of  said  firm, 
but  also  to  any  possible  liability  growing  out  of  the  transactions  of 
the  predecessors  of  said  firm. 

"  Said  Brown  agrees  to  pay  for  such  interest  as  follows:  — 

"First.  Upon  the  assignment  of  the  interest  above  mentioned 
twenty-five  thousand  dollars  ($25,000)  in  cash,  together  with  the 
further  amount  of  fifty  thousand  dollars  ($50,000)  in  notes,  satisfac- 
torily indorsed  by  B.  F.  Allen,  or  other  satisfactory  indorsers,  and 
running  from  three  (3)  to  eighteen  (18)  months  at  a  fair  average 
time  from  these  extreme  points  of  time  mentioned. 

"Second.  A  certain  tract  of  land  consisting  of  one  hundred  and 
thirty  (130)  acres,  situated  within  the  limits  of  the  corporation  of 
the  city  of  Des  Moines,  Iowa,  and  also  a  certain  plantation  situated 
on  the  White  River,  in  Arkansas,  consisting  of  sixteen  hundred 
(1,600)  acres  of  land,  and  all  the  buildings,  improvements,  and  ap- 
purtenances belonging  thereto.  In  reference  to  the  lands  in  Iowa 
and  Arkansas,  the  purchaser  hereby  agrees  that  in  five  years  from 
the  date  of  this  contract  he  will,  if  the  estate  or  its  legal  assigns  so 
desire,  purchase  back  the  lands  for  twenty-five  thousand  ($25,000) 
dollars,  paying  that  sura  in  cash. 

"  This  agreement  is  upon  condition  that  the  aforesaid  two  tracts 
of  land  are  owned  by  said  Brown  in  fee-simple,  absolute,  free,  and 
clear  of  all  taxes,  assessments,  and  incumbrances  of  whatever  nature, 
and  that  they  shall,  before  this  assignment  shall  be  operative,  be 
conveyed  by  full  covenant  deeds  to  the  executors  of  said  J.  Lang- 
don,  deceased,  said  conveyances  to  be  executed  also  by  the  wife 
of  said  Brown,  and  said  executors  to  be  furnished  with  prop- 
erly authenticated  abstracts  of  title  thereof,  showing  the  title 
thereof  to  be  perfect  and  that  they  are  free  and  clear  of  all  incum- 
brances. 

"  The  executors  further  agree  that  upon  the  final  performance 
of  this  contract  they  will  surrender  certain  notes  now  held  by  the 
estate  against  T.  £.  Brown,  amounting  to  the  sum  of  seventeen 
thousand  dollars  ($17,000),  the  aforesaid  interest  shall  be  assigned 
upon  the  execution  of  said  contract  and  the  delivery  of  notes, 
money,  and  deeds  of  the  land  as  aforementioned. 

"  Said  Brown  is  to  have  sixty  (60)  days  within  which  to  make 
the  delivery  and  payments  described  in  this  contract. 

"  Dated  25th  April,  1871. 

u  The  estate  of  J.  Langdon,  per 

"J.  D.  F.  Slee,  Executor  and  Attorney. 
"T.  E.  Bbown." 
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On  the  25th  of  June,  1871,  Brown  paid  the  cash  called  for 
by  the  contract,  gave  his  notes,  and  conveyed  the  Des  Moines 
land  to  Charles  J.  Langdon.  Thereupon  the  executors  made 
to  him  the  following  assignment :  — 

"In  consideration  of  one  hundred  thousand  dollars  this  dav 

received  of  T.  E.  Brown,  as  by  the  terms  of  our  contract  made  with 

him,  bearing  date  April  25,  1871,  we,  the  executors  of  the  last  will 

of  Jarvis  Langdon,  deceased,  do  hereby  sell,  assign,  and  transfer  to 

said  T.  E.  Browu  all  our  rights  and  all  the  light,  title,  and  interest 

Jarvis  Langdon  had  in  his  lifetime  in  and  to  the  property  and 

assets  of  the  firm  of  T.  E.  Brown  &  Co.,  at  Memphis,  Tennessee, 

subject  to  the  terms  and  conditions  of  our  said  contract  of  April  25, 

1871,  above  mentioned. 

"J.  D.  F.  Slice,  Executor. 

"  C.  J.  Langdon,  Executor. 

"T.  W.  Ckane,  Executor. 

"  Samuel  L.  Clemens,  Executor. 

"  Olivia  L.  Langdon,  Executrix? 

On  the  3d  of  July,  Brown  took  from  Charles  J.  Langdon  a 
lease  of  the  Des  Moines  land  for  five  years,  and,  for  the  use, 
agreed  to  pay  the  taxes  and  keep  the  premises  in  repair.  Lang- 
don, however,  retained  the  right  to  sell  the  property,  or  any 
part  of  it,  in  which  case  the  lease  was  to  terminate,  so  far  as  it 
related  to  the  property  sold. 

On  the  80th  of  August  the  following  supplemental  agree- 
ment was  entered  into  by  the  parties:  — 

"  It  is  hereby  mutually  agreed  by  and  between  Talmadge  E. 
Brown  and  J.  D.  F.  Slee  and  others,  executors  of  the  estate  of  Jar- 
vis Langdon,  deceased,  that  said  Brown  need  not  perfect  his  con- 
veyance to  the  plantation  on  White  River,  in  Arkansas,  as  he  is 
required  to  do  by  contract  with  said  executors,  dated  April  25, 
1871,  but  may,  in  lieu  thereof,  transfer  and  assign  to  said  executors 
a  certain  judgment  now  owned  by  him  against  the  county  of Buena 
Vista,  State  of  Iowa,  on  which  there  is  due  to  him  five  thousand 
($5,000)  dollars,  for  the  purposes  named  in  said  contract  of  April 
25, 1871,  said  Brown  to  guarantee  the  collection  of  said  judgment. 

"  It  is  further  understood  and  agreed  that  if  said  executors  desire 
it,  said  Brown  shall,  at  the  expiration  of  the  five  (5)  years  stated  in 
said  contract  of  April  25,  1871,  repurchase  the  130  acres  of  land  in 
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the  city  of  Des  Moines  at  $25,000,  the  same  as  though  the  planta- 
tion aforesaid  was  included  therein. 

u  And  it  is  further  understood  that  if  any  of  said  Buena  Vista 
judgment  shall  within  said  five  (5)  years  be  paid  to  said  executors, 
they  will  allow  interest  thereon  at  the  rate  of  seven  (7)  per  cent 
per  annum,  and  the  principal  so  paid  may  be  deducted  from  the 
$25,000  to  be  paid  by  said  Brown  for  the  repurchase  of  the  Des 
Moines  property. 

"  In  witness  whereof,  said  parties  have  hereunto  set  their  hands 

this  30th  day  of  August,  1871. 

44  J.  D.  F.  Slee,  Executor* 

"And  Attorney  for  the  Executor*  of  the  Estate  of  J.  Laity  don,  Deceased. 

"Talmadge  E.  Brown." 

On  the  30th  of  October,  1875,  Charles  J.  Langdon  wrote 
the  following  letter  to  Brown,  which  reached  him  in  due  course 
of  mail:  — 

44  Elmira,  Oct.  30, 1875. 
44  T.  E.  Brown,  Esq.,  Des  Moines,  Iowa. 

44  Dear  Sib,  —  My  wife's  health  is  so  poor  that  I  am  obliged  to  go 
away  with  her,  and  I  shall  sail  for  Europe  Saturday  next,  for  an 
absence  of  four,  six,  or  eight  months.  I  have  left  all  necessary 
papers  for  the  closing  of  our  matters,  the  re-deeding  of  the  Des 
Moines  land  and  all  other  necessary  business,  with  Mr.  Slee.  The 
balance  of  $25,000,  less  what  has  been  paid  on  Buena  Vista  County 
judgment,  will  be  due  April  25, 1876,  and  we  shall  desire  the  money 
at  that  time  as  per  contract. 

44 Yours  truly,  C.  J.  Langdon,  Executor™ 

To  this  letter  Brown  made  no  reply  until  May  26,  1876, 
when  he  wrote  as  follows :  — 

44  Des  Moines,  26th  May,  1876. 
44  Chas.  J.  Langdon,  Esq.,  Elmira,  N.  Y. 

"Dear  Sir,  —  Your  letter  to  me  last  fall  in  regard  to  the  land 
did  not  seem  to  require  an  early  answer,  and  I  have  delayed  it  un 
til  now.  I  shall  not  be  able  to  pay  you  the  money  this  year,  and 
propose  the  following,  which  I  trust  will  answer  your  purpose: 
25th  April,  77,  $5,000.00  and  a  like  sum  on  the  25th  day  of  each 
April  following,  all  unpaid  sums  to  draw  six  per  cent  per  annum 
from  April  25,  '76,  the  land  to  remain  in  your  name  until  it  is  paid. 
The  last  payment  will  be  fractional  part  of  $5,000,  of  course.     This 
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is  small  interest,  but  interest  must  in  future  be  less  tban  it  has 
been,  and  this  is  all  I  get  on  money  that  has  been  due  longer  than 
this  has  to  you.  There  has  been  nothing  paid  on  the  Buena  Vista 
judgment  since  remittance  to  you.  The  county  are  trying  to  have 
the  same  set  aside  for  some  informality  or  fraud,  and  may  succeed, 
but  I  think  not. 

"Very  truly  yours,  Ac,  T.  E.  Brown." 

On  the  31st  of  May  Langdon  answered  this  letter  declining 
the  proposition,  and  on  the  4th  of  June  Brown  wrote  him  as 
follows :  — 

"  Des  Moines,  4  June,  76. 
u  C.  J.  Langdon,  Esq.,  Elmira,  N.  Y. 

"  Dear  Sib,  —  I  am  in  receipt  of  your  favor  of  the  31st  May. 
Tou  say  the  proposition  does  not. suit  you.  This  does  not  surprise 
me.  I  did  not  think  it  would.  I  am  very  sorry  I  cannot  pay  this 
money  and  take  the  land  now.  You  must  take  such  course  in  the 
matter  as  seems  to  your  interest.  I  do  not  ask  or  expect  you  to  be 
governed  by  what  may  seem  to  be  mine. 

"Yours,  <fcu.,  T.  E.  Brown." 

On  the  26th  of  June,  1876,  the  executors  caused  to  be  ten- 
dered to  Brown  a  deed  for  the  Des  Moines  land  and  demanded 
the  payment  of  $23,381.14,  and  again  on  the  17th  of  July  they 
tendered  the  deed  accompanied  with  an  assignment  of  the 
Buena  Vista  County  judgment.  The  money  not  being  paid, 
this  suit  was  begun  on  the  19th  of  July  to  obtain  a  sale  of  the 
property  to  pay  the  balance  that  was  due  of  the  agreed  sum  of 
$25,000,  and  if  the  proceeds  were  not  sufficient  to  pay  the 
whole  debt,  to  obtain  execution  for  what  remained  unsatisfied. 

Among  the  assets  of  the  firm  was  a  debt  against  one  John  S. 
Baldwin.  This  debt  was  originally  contracted  to  Langdon,  but 
afterwards,  at  the  request  of  Langdon,  the  amount  was  trans- 
ferred to  the  firm,  Baldwin  being  charged  and  Langdon  cred- 
ited with  it  on  the  books.  Baldwin  became  insolvent,  and 
a  part  of  his  debt  has  never  been  paid.  By  way  of  defence 
to  the  original  bill  by  the  executors,  Brown  filed  a  cross- 
bill, in  which  he  alleged  in  substance  that  when  this  ac- 
count against  Baldwin  was  transferred  to  the  firm,  Langdon 

individually  guaranteed  its  payment  in  writing,  and  that  in 
vol.  xm.  63 
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consequence  he  was  permitted  while  in  life  to  draw  large  sums 
from  the  partnership.  It  was  then  averred  "  that  the  guaranty 
of  the  said  Langdon  was  always  recognized  and  treated  by  him 
(Langdon)  as  an  individual  guaranty,  made  upon  his  own  per- 
sonal account,  and  not  as  any  part  of  the  firm's  business,  or  as 
necessarily  or  properly  connected  therewith.  That  at  the  time 
of  the  purchase  of  the  interest  of  said  Langdon's  estate  from 
his  executors  as  hereinbefore  stated,  it  was  believed,  or,  at  all 
events,  there  was  a  hope  and  a  probability  that  something,  at 
least,  upon  the  balance  due  from  said  Baldwin's  account,  and 
possibly  all  might  be  collected,  or  in  some  manner  realized 
from  said  Baldwin.  And  that  said  claim  against  said  Baldwin 
was  spoken  of,  and  was  the  subject  of  conversation  between 
the  parties  at  the  time  of  the  purchase,  and  the  same  was  not 
settled  or  adjusted  or  understood  to  be  embraced  in  the  terms 
of  the  settlement  for  the  reason,  among  others,  of  the  hope 
that  the  same  might  be  realized  in  whole  or  in  part  from  the 
said  Baldwin. 

"  And  your  orator,  therefore,  distinctly  avers,  as  a  substantive 
and  existing  fact,  that  the  claim  upon  Langdon's  executors,  by 
reason  of  that  guaranty,  was  not  embraced  in  said  settlement, 
nor  intended  to  be  embraced,  but  was  omitted  therefrom  for 
adjustment  between  the  parties  in  case  the  said  Baldwin  should 
fail  to  pay  any  portion  of  said  balance  against  him." 

The  contract  between  Brown  and  the  executors,  on  which 
the  original  suit  was  brought,  was  made  an  exhibit  to  the  cross- 
bill, and  the  prayer  was  that  the  estate  of  Langdon  might  be 
charged  with  what  was  due  on  the  debt.  The  executors  de- 
murred to  the  cross-bill,  and  on  the  final  hearing  in  the  Circuit 
Court  this  demurrer  was  sustained  and  a  decree  rendered  on 
the  foregoing  facts,  finding  due  from  Brown  $26,320.37  for  the 
repurchase,  and  ordering  a  sale  of  the  property  to  pay  the  debt 
From  that  decree  Brown  appealed. 

There  are  two  principal  questions  in  this  case,  to  wit:  1, 
whether,  on  the  facts,  Brown  is  bound  to  purchase  back  the 
Des  Moines  property  and  pay  the  balance  of  the  $25,000  which 
remains  after  deducting  the  collections  on  the  Buena  Vista 
County  judgment ;  and,  2,  whether  the  demurrer  to  the  cross- 
bill was  properly  sustained. 
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To  our  minds  the  fair  construction  of  the  contracts  on  which 
the  case  depends  is  that  Brown  purchased  the  interest  of  the 
estate  of  Langdon  in  the  partnership  property  for  $100,000 
payable  $25,000  in  cash,  $"0,000  in  notes,  and  $25,000  in 
the  Des  Moines  land  and  Buena>  Vista  County  judgment,  un- 
less the  executors  concluded  not  to  keep  the  land  and  the 
judgment,  in  which  event  he  was  at  the  end  of  five  years  to 
purchase  them  back  and  pay  in  money  the  $25,000  for  which 
they  were  taken,  the  executors  crediting  him  with  what  had  in 
the  mean  time  been  collected  on  the  judgment,  with  interest  at 
the  rate  of  seven  per  cent  per  annum. 

This  is  not  only  the  fair  inference  from  the  language  of  the 
contracts  themselves,  but  it  seems  to  have  been  the  understand- 
ing of  the  parties  as  shown  by  their  conduct  at  the  time  and 
since.  Thus,  on  the  25th  of  June,  although  Brown  did  not  then 
convey  the  Arkansas  land,  the  executors  made  their  transfer 
of  the  partnership  property,  "in  consideration  of  one  hundred 
thousand  dollars  "  that  day  received.  And  when  the  Buena 
Vista  County  judgment  was  taken  in  lieu  of  the  Arkansas 
lands,  it  was  stipulated  that  all  collections  made  within  the 
five  years  should  be  credited  with  interest  on  the  $25,000  if 
the  executors  desired  the  repurchase  to  be  made.  So  when 
Langdon  wrote  Brown  on  the  30th  of  October,  1875,  he  said, 
"The  balance  of  twenty-five  thousand  dollars,  less  what  has 
been  paid  on  the  Buena  Vista  County  judgment,  will  be  due 
April  25,  1876,  and  we  shall  desire  the  money  at  that  time  as 
per  contract."  He  thus  treated  what  was  to  be  paid  as  a  debt 
which  the  executors  desired  to  have  met  at  maturity.  Brown 
evidently  looked  on  the  transaction  in  the  same  way,  for,  in  his 
letter  written  a  month  after  the  time  for  repurchase  had  ex- 
pired, he  made  no  objection  to  the  failure  to  tender  a  reconvey- 
ance on  the  day,  and  demand  the  payment  of  the  money,  but 
said,  "  I  shall  not  be  able  to  pay  you  the  money  this  year,  and 
propose  the  following,  which  I  trust  will  answer  your  purpose." 
Under  these  circumstances,  all  that  was  necessary  to  put  on 
Brown  the  obligation  to  take  back  the  land  and  pay  the  money 
instead,  was  for  the  executors  to  signify  to  him  in  some  appro- 
priate way  that  they  had  concluded  not  to  keep  it  in  satisfaction 
of  the  sum  for  which  it  was  to  be  taken.     This  need  not  neces- 
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sarily  be  done  on  the  day  the  repurchase  was,  under  the  con- 
tract, to  be  made.  It  was  enough  if  at  any  time  before  the 
expiration  of  the  five  years  the  conclusion  was  finally  reached 
and  Brown  properly  notified.  The  reasonable  presumption  is 
that  the  parties  expected  the  election  would  be  made  before  the 
end  of  the  time,  because,  as  the  money  was  to  be  paid  on  the 
day,  some  preparation  would  ordinarily  be  required  to  meet  so 
large  a  demand.  Time  was  material  in  the  sense  that  the  elec- 
tion must  be  made  within  the  five  years.  If  that  was  not  done, 
the  obligation  of  Brown  to  take  back  the  property  was  gone. 
He  was  not  bound  to  repurchase  unless  the  desire  that  he 
should  do  so  was  expressed  in  proper  form  before  the  time 
elapsed. 

We  proceed  now  to  consider  whether  the  executors  did  in 
fact  make  their  election  in  proper  form  and  within  the  time. 
This  depends  entirely  on  the  letter  of  Langdon  under  date  of 
the  30th  of  October,  1875,  and  the  reply  of  Brown  of  the  26th 
of  May  following.  No  particular  form  of  election  was  pro- 
vided for  in  the  contracts.  All  they  required  was  that  the 
proper  representatives  of  the  estate  should,  within  the  time, 
express  to  Brown  their  desire  that  he  "purchase  back"  the 
lands  under  the  contract. 

The  letter  of  October  30  was  written  by  Charles  J.  Langdon 
in  his  own  name  as  executor,  but  he  held  the  title  to  the  prop- 
erty evidently  with  the  assent  of  his  co-executors.  He  wrote 
that  he  had  left  all  the  necessary  papers  with  Mr.  Slee, 
another  of  the  executors,  and  concluded  by  saying  that  "  ire 
shall  desire  the  money  at  that  time  as  per  contract.'*  In 
what  he  did  he  was  evidently  acting  for  the  estate,  and  as  his 
acts  have  been  adopted  by  all  the  executors  as  the  basis  of  this 
suit,  it  is  clear  that  his  letter  was  at  the  time  the  expression  of 
their  will,  and  bound  them  so  far  as  necessary  to  enable  Brown 
to  get  the  title  from  him  if  the  money  was  paid  as  the  contract 
required. 

This  letter  did  not  in  so  many  words  say  to  Brown  that 
the  executors  desired  him  to  repurchase  under  the  contract; 
but  it  did  tell  him  they  desired  the  money,  which  the  contract 
called  for  only  in  the  event  of  his  repurchase.  This  could  not 
be  understood  otherwise  than  as  an  expression  of  a  desire  that 
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he  purchase  back  the  property,  under  the  contract.  And  evi- 
dently it  carried  that  idea  to  Brown,  for  he  immediately  began 
to  treat  for  terms,  not  because  he  claimed  not  to  be  bound,  but 
because,  to  use  his  own  words,  he  was  "  not  able  to  pay."  His 
conduct  corresponded  in  all  respects  with  that  of  the  executors, 
and  his  letter  is  not  to  be  treated  as  a  waiver  of  the  neglect  of 
the  executors  to  make  their  election  at  the  day,  but  as  a  recog- 
nition of  the  fact  that  a  proper  election  had  been  made  and 
accepted. 

It  is  claimed  on  the  part  of  the  appellants,  however,  that  to 
enable  the  executors  to  recover  they  must  prove  "  both  an  elec- 
tion to  sell  and  the  delivery  or  tender  of  a  deed  on  the  day 
fixed  for  performance."  As  we  have  already  shown,  it  needed 
no  tender  of  a  deed  on  the  day  to  require  Brown  to  repur- 
chase. It  was  enough  if,  before  the  expiration  of  the  time,  the 
executors  made  their  election  that  he  should  do  so,  and  signified 
it  to  him  in  proper  form.  That  being  done,  the  rights  of  the 
parties  respectively  under  the  contract  were  fixed.  Brown  be- 
came bound  to  repurchase  and  pay  the  money,  and  the  execu- 
tors to  receive  the  money  and  reconvey.  Either  party  could 
then  require  the  other  to  perform,  and  neither  could  insist  on 
the  default  of  the  other,  so  long  as  he  was  himself  behind  in  hi? 
own  performance.  Brown  could  not  demand  a  deed  until  he 
tendered  the  money,  and  the  executors  could  not  require  the 
money  until  they  had  offered  a  deed.  Neither  party  offered  to 
perform  on  the  day,  and,  therefore,  one  was  as  much  in  default  as 
the  other.  Such  being  the  case,  either  party,  after  relieving 
himself  from  his  own  default  by  performance  or  an  offer  to  per- 
form, could  require  the  other  to  perform  within  a  reasonable 
time.  Neither  could  insist  th*t  the  other  had  lost  his  rights 
under  the  contract  until  he  had  himself  done  what  he  was 
bound  to  do.  The  failure  of  both  parties  to  perform  on  the 
day  was  equivalent  to  a  waiver  by  each  of  the  default  of  the 
other.  The  executors  did  offer  to  perform  within  a  reasonable 
time  after  the  day,  and  we  think  are  entitled  to  recover. 

As  to  the  cross-bill.  Upon  this  part  of  the  case  it  must  be 
assumed  as  a  fact  admitted  of  record,  that  when  Langdon,  the 
deceased  partner,  transferred  his  debt  against  Baldwin  to  the 
firm  and  got  credit  for  it,  he  guaranteed  in  proper  and  legal 
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form  its  ultimate  collection,  and  that  it  was  taken  on  the  faith 
of  this  obligation  on  his  part.  The  only  question,  therefore,  is 
whether,  under  the  contract  between  Brown  and  the  executors, 
that  obligation  was  assumed  by  Brown,  or,  in  effect,  discharged. 
Brown  took  the  assignment  of  the  estate's  interest  in  the  firm 
property,  subject,  among  other  things,  to  all  possible  liabilities 
of  Langdon  for  the  transactions  of  the  firm,  and  he  agreed  to 
indemnify  the  estate  against  all  liability  growing  out  of  such 
transactions.  The  acceptance  of  the  transfer  of  the  Baldwin 
debt  was  a  firm  transaction,  and  the  guaranty  of  Langdon  grew 
out  of  that  transaction.  If  the  debt  should  not  in  the  end  he 
paid,  the  balance  might  be  charged  back  to  Langdon  when  the 
affairs  of  the  partnership  were  closed  up,  and  his  interest  in  the 
good  assets  would  be  diminished  to  the  extent  of  such  a  charge. 
The  firm,  as  a  firm,  could  not  sue  him  on  his  guaranty. 
All  that  could  be  done  would  be  to  take  his  liability  into  ac- 
count when  settlements  and  divisions  were  made  between  the 
partners.  This  liability  occupied  a  position  in  no  material 
respect  different,  so  far  as  winding  up  the  affairs  of  the  part- 
nership were  concerned,  from  an  ordinary  overdraft  in  the 
progress  of  the  business.  It  was  a  liability  to  which  Langdon 
was  bound  to  respond  at  the  proper  time.  If,  instead  of  buy- 
ing out  the  interest  of  the  estate,  Brown  had  wound  up  the 
affairs  of  the  partnership  and  divided  the  proceeds,  the  balance 
due  from  Baldwin  might  have  been  set  off  to  the  estate  as  so 
much  cash,  but  he  could  not  have  sued  the  estate  directly  on 
the  guaranty.  The  liability  was  one  that  could  only  be  en- 
forced as  an  incident  to  the  settlement  of  the  business,  and  a 
statement  of  the  accounts  between  the  partners.  The  contract 
between  Brown  and  the  executors  made  such  a  settlement  and 
such  a  statement  of  accounts  unnecessary.  Brown  took  the 
place  of  the  estate  in  the  partnership,  assumed  all  its  liabili- 
ties to  or  for  the  firm,  and  agreed  to  pay  $100,000  to  the 
estate  for  what  would  be  distributable  to  it  from  the  assets  on 
a  full  and  final  adjustment  of  the  accounts  of  the  individ- 
ual partners,  and  the  reduction  of  all  the  assets  to  money.  That 
was  the  evident  purpose  of  the  parties  as  expressed  by  the  con- 
tract they  made.  The  averments  of  Brown  as  to  the  obliga- 
tions of  the  estate  are  contradicted  by  the  terms  of  the  written 
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instrument  to  which  he  refers,  and  on  which  the  rights  of  the 
parties  depend.  There  is  no  allegation  of  fraud  or  mistake 
in  reducing  the  contract  to  writing.  It  follows  that  the  de- 
murrer to  the  cross-bill  was  properly  sustained. 

Decree  affirmed. 


Richmond  Mining  Company  v.  Eureka  Mining  Com- 
pany. 

£.  and  R.,  two  mining  companies,  in  settlement  of  the  differences  between  them 
respecting  the  possession  of  certain  ground  and  the  ores  therein  contained  in 
the  Eureka  Mining  District  in  Nevada,  entered  into  an  agreement  establish- 
ing  between  specified  points  on  the  earth's  surface  a  boundary  line  between 
their  respective  claims,  and  stipulating  that  E.  would  convey  to  R.  all  the 
mining  ground  and  claim  lying  northwesterly  of  6aid  line,  including  "all 
veins,  lodes,  ledges,  deposits,  dips,  spurs,  and  angles  on,  in,  or  under  the 
same  contained,"  and  that  R.  would  convey  to  E.,  with  a  covenant  of  war- 
ranty against  its  own  acts,  all  its  right,  title,  and  interest  in  and  to  any  and 
all  the  land  or  mining  ground  situated  on  the  southeasterly  side  of  said 
line,  and  in  and  to  "  all  ores,  precious  metals,  veins,  lodes,  ledges,  deposits, 
dips,  spurs,  and  angles  on,  in,  or  under  the  said  land  or  mineral  ground." 
The  agreement  further  declared  that  it  was  the  object  and  intention  of  the 
parties  to  confine  the  workings  of  R.  "  to  the  northwesterly  side  of  the  said 
line  continued  downward  to  the  centre  of  the  earth."  Held,  that  the  agree- 
ment must  be  construed  as  extending  the  boundary  line  downwards  through 
the  dips  of  the  veins  or  lodes  wherever  they  may  go  in  their  course  towards 
the  centre  of  the  earth. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Nevada. 

This  is  a  suit  in  ejectment  brought  by  the  Eureka  Consoli- 
dated Mining  Company  against  the  Richmond  Mining  Com- 
pany of  Nevada  to  recover  the  possession  of  a  valuable  mining 
property.  The  facts  appearing  in  the  findings,  which,  in  the 
opinion  of  the  court,  are  decisive  of  the  case,  may  be  stated  as 
follows :  — 

In  Ruby  Hill,  a  spur  of  Prospect  Mountain,  in  the  Eureka 
Mining  District,  Nevada,  is  a  zone  of  limestone,  running  in  a 
northwesterly  and  southeasterly  direction  for  a  distance  of  a 
little  more  than  a  mile.     Underlying  this  zone,  on  the  southerly 
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side,  is  a  well-defined  unbroken  foot-wall  of  quartzite,  several 
hundred  feet  thick,  and  with  a  dip  to  the  northward  of  about 
forty-five  degrees.     On  the  northerly  side  is  an  overhanging 
wall  or  belt  of  shale,  also  well  defined  and  generally  unbroken, 
which  dips  at  an  angle  of  about  eighty  degrees,  and  varies  in 
thickness  from  less  than  an  inch  to  seventy  or  eighty  feet.     At 
the  easterly  end  of  the  zone  these  walls  of  quartzite  and  shale 
approach  so  closely  as  to  be  separated  only  by  a  seam  less  than 
an  inch  in  thickness.     From  this  point  they  diverge  until  on 
the  surface,  at  the  Eureka  mine,  they  are  about  five  hundred 
feet  apart,  and  at  the  Richmond  about  eight  hundred.      At 
some  depth  below  the  surface  they  must  come  together  if  they 
continue  to  descend  on  the  same  angle,  and,  on  some  of  the 
levels  that  have  been  worked,  they  are  already  found  to  be  only 
from  two  to  three  hundred  feet  apart.     This  zone  of  limestone, 
at  some  time  since  its  original  deposit,  has  been  broken,  fissured, 
and  disintegrated  in  all  directions,  so  as  to  destroy,  except  in  a 
few  places  of  a  few  feet  each,  all  traces  of  stratification.     In 
this  way  its  original  structure  and  character  became  totally 
changed,  and  it  was  fitted  to  receive  the  extensive  mineral  de- 
posits which  are  found  in  the  numerous  fissures,  caverns,  and 
cavities,  and  in  the  loose  material  of  the  rock,  in  various  forms. 
Sometimes  the  mineral  appears  in  a  series  or  succession  of  ore- 
bodies,  more  or  less  closely  connected ;  sometimes  in  apparently 
isolated  chambers,  and  again  in  small  bodies  and  in  scattered 
grains.     Although  barren  limestone  intervenes,  the  mineral  is 
so  generally  diffused  throughout  the  zone  as  to  render  the 
whole  mineralized  matter  metal-bearing  rock.     Bodies  of  ore 
appear  in  croppings  on  the  surface  at  various  points  throughout 
the  whole  length  of  the  zone,  along  which  mining  claims  have 
been  located.     No  mineral  has  been  found  either  in  the  quart- 
zite or  the  shale,  and  no  considerable  indications  of  any  have 
been  discovered  within  a  mile  north  or  south  of  the  limestone. 

In  1864  the  miners  of  the  district  adopted  a  system  of  laws 
and  regulations  for  their  government.  At  that  time  provisions 
were  made  for  ledge  locations  only,  and  in  February,  1869,  it 
was  found  necessary  to  add  some  amendments  to  meet  the  re- 
quirements of  the  district.  This  was  done  by  a  resolution, 
which  contained  a  preamble  as  follows :  — 
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"  Whereas,  explorations  have  made  it  evident  that  the  mineral 
in  Eureka  District  is  found  more  frequently  in  the  form  of  deposits 
than  in  fissure-veins  or  ledges,  and  the  laws  of  the  district  do  not 
provide  for  the  location  of  such  deposits ;  and  whereas,  the  defi- 
ciency in  the  law  may  give  rise  to  expensive  litigation,  .  .  .  the 
miners  of  Eureka  District  have  adopted  the  following  amendments 
to  the  old  laws  of  the  district." 

The  amendments  were  to  the  effect  that  deposit  claims  might 
be  located;  that  a  deposit  claim  should  consist  of  a  piece  of 
ground  one  hundred  feet  square,  and  be  designated  as  a 
"  square ;  "  that  under  certain  circumstances  such  claims  might 
be  united ;  and  that  the  owner  should  be  entitled  to  all  the 
mineral  within  his  "  ground  to  an  indefinite  depth." 

On  the  29th  of  May,  1869,  after  this  amendment  of  the 
miners'  laws,  there  was  filed  for  record  in  the  mining  records 
of  the  district  a  "  square  "  location  of  the  Lookout  claim,  being 
four  hundred  feet  northerly  and  southerly  and  two  hundred 
feet  easterly  and  westerly,  that  is  to  say,  "  one  hundred  feet  on 
each  side  of  the  hill  monuments  for  the  centre,  and  ...  on 
the  north  end  of  Ruby  Hill."  On  the  20th  of  September, 
1869,  notice  of  a  ledge  claim,  called  the  Tip-Top,  was  filed  for 
record  in  the  same  records,  and  on  the  same  day,  by  other 
parties,  another  claim,  the  Richmond,  for  u  seven  locations  of 
one  hundred  feet  square,"  and  seven  locations  of  two  hundred 
feet  each,  on  the  Richmond  ledge,  more  particularly  described 
u  as  located  and  situated  adjoining  the  Champion  claim  on  the 
south,  and  running  north  from  said  Champion,  and  adjoining 
the  claim  known  as  the  Tip-Top  ledge."  Both  the  Tip-Top 
and  Richmond  claims  included  "  all  dips,  spurs,  and  angles.1' 
The  Tip-Top  covered  six  hundred  feet  on  the  ledge  and  one 
hundred  feet  on  each  side.  The  Lookout  adjoined  the  Rich- 
mond on  the  north. 

The  Eureka  company,  at  some  time  before  April  26,  1871, 
but  at  what  precise  date  does  not  appear,  became  the  owner  of 
the  Champion,  Nuget,  At  Last,  and  Margaret  claims.  The 
Champion,  At  Last,  and  Margaret  adjoined  the  Richmond  and 
Lookout  on  the  west.  The  Nuget  adjoined  the  Champion,  but 
its  westerly  line  did  not  extend  to  the  Richmond  as  originally 
located.     The  At  Last  adjoined  the  Champion,  and  the  Marga- 


842     Richmond  Mining  Co.  t>.  Eureka  Mining  Go.     [Sup.  Ct 

ret  the  At  Last.  The  Nuget  extended  to  and  across  the  line 
between  the  zone  of  limestone  and  the  quartzite,  and  the  dis- 
tance across  the  four  claims  from  the  Nuget,  on  its  southerly 
side,  to  the  Margaret,  on  its  northerly  side,  is  seven  hundred 
feet.  It  was  not  found  in  terms  by  the  court  below  whether 
these  claims  extended  the  entire  distance  across  the  zone  be- 
tween the  quartzite  and  the  shale,  but  as  it  was  found  that  the 
width  of  the  zone,  at  the  Eureka  mine,  was  five  hundred  feet, 
and  at  the  Richmond  eight  hundred,  the  fair  inference  is  that 
the  four  claims  belonging  to  the  Eureka  covered  substantially 
the  entire  surface  of  the  limestone  between  the  end  lines  of  the 
Champion  extended. 

On  the  26th  of  April,  1871,  the  Eureka  company  conveyed 
to  the  Richmond  a  triangular  piece  of  ground  in  the  south* 
westerly  corner  of  the  Champion  claim,  described  by  metes 
and  bounds,  and  in  the  deed  the  following  provision  was 
made:  — 

"But  it  is  expressly  understood  and  agreed  that  this  deed  does 
not  convey  or  quitclaim  or  release  any  ores,  precious  metals,  veins, 
lodes,  or  deposits,  dips,  spurs,  or  angles  not  embraced  within  the 
above-mentioned  boundaries,  and  that  the  party  of  the  second  part 
[Richmond  company]  agrees  and  covenants,  for  itself,  its  successors 
and  assigns,  to  make  no  claim  hereafter  to  any  ground  or  ore  or 
metals  therein  embraced  within  the  Nuget,  Champion,  Lookout,  At 
Last,  Margaret,  and  other  mining  claims  and  locations  now  owned 
and  possessed  by  the  party  of  the  first  part  [Eureka  company],  ex- 
cept as  to  that  contained  within  the  limits  of  the  above-described 
triangular  piece  of  ground." 

The  Richmond  company,  in  working  its  mine  on  the  Rich- 
mond location,  and  in  following  the  vein  which  cropped  out  on 
that  location,  got  under  the  surface  of  the  Lookout,  which  was 
then  owned  by  the  Eureka  company.  Controversies  arose  be- 
tween the  two  companies  as  to  their  rights  under  their  respec- 
tive claims,  which  resulted,  on  the  16th  of  June,  1873,  in  a 
compromise,  by  which  a  dividing  line  was  established,  and  the 
Eureka  company  agreed  to  convey  to  the  Richmond  all  the 
mining  ground  and  claim  lying  on  the  northwesterly  side  of  this 
line,  including  the  Lookout  claim,  and  all  veins,  lodes,  &c,  and 
not  to  protest  against  any  application  by  the  Richmond  com- 
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pany  for  a  patent  for  the  Richmond  or  other  claims,  provided 
such  applications  did  not  cross  the  line  which  was  fixed.  The 
Richmond  company  agreed  to  convey  to  the  Eureka,  with  war- 
ranty against  its  own  acts,  all  its  right,  title,  and  interest  in 
and  to  the  mining  ground  situated  on  the  southeasterly  side  of 
the  line,  and  in  and  to  all  ores,  precious  metals,  veins,  lodes, 
ledges,  deposits,  dips,  spurs,  or  angles  on,  in,  or  under  the  land 
or  raining  ground,  or  any  part  thereof.  Then  follows  in  the 
agreement  this  clause :  u  It  being  the  object  and  intention  of 
the  said  parties  hereto  to  confine  the  workings  of  the  said 
party  of  the  second  part  [Richmond  company]  to  the  north- 
westerly side  of  the  said  line  continued  downward  to  the  centre 
of  the  earth,  which  line  is  hereby  agreed  upon  as  the  perma- 
nent boundary  line  between  the  claims  of  jbhe  said  parties." 
The  line  thus  established  was  described  as  follows :  "  Com- 
mencing on  the  northeasterly  corner  of  the  Margaret  mining 
ground  or  claim,  .  .  .  running  thence  in  a  southeasterly  di- 
rection along  the  edge  of  said  Margaret  ground,  the  At  Last 
ground,  and  the  Champion  ground,  to  a  point  marked  W  on 
the  map ;  thence  southerly  along  the  edge  of  said  Champion 
ground  to  the  northeasterly  corner  of  the  Nuget  ground,  and 
thence  along  the  edge  of  the  Nuget  ground  to  the  northwest- 
erly corner  thereof."  The  point  W  was  at  the  beginning  of 
the  triangular  piece  of  ground  conveyed  by  the  Eureka  to  the 
Richmond  in  1871,  and  from  there  to  the  Nuget  ground  the 
line  was  the  boundary  between  that  triangle  and  the  Cham- 
pion. 

Deeds  were  executed  to  perfect  the  conveyances  contemplated 
by  this  agreement,  and  on  the  30th  of  April,  1874,  the  Rich- 
mond company  got  a  patent  for  its  Richmond  claim  as  sur- 
veyed, "  embracing  a  portion  of  the  unsurveyed  public  domain, 
with  the  exclusive  right  of  possession  and  enjoyment  of  all 
the  land  included  within  the  exterior  lines  of  said  survey  not 
herein  expressly  excepted  from  these  presents,  and  of  five  hun- 
dred and  one  and  one-half  (501  J)  lineal  feet  of  the  said  Rich- 
mond vein,  lode,  ledge,  or  deposit,  for  the  length  hereinbefore 
described  throughout  its  entire  depth,  although  it  may  enter 
the  land  adjoining ;  and  also  of  all  other  veins,  lodes,  ledges, 
or  deposits  throughout  their  entire  depths,  the  tops  or  apexes  of 
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which  lie  inside  the  exterior  boundary  lines  of  said  survey  at 
the  surface,  extended  downward  vertically,  although  such  veins, 
lodes,  ledges,  or  deposits  in  their  downward  course  may  so 
far  depart  from  a  perpendicular  as  to  extend  outside  the  ver- 
tical side  lines  of  said  survey:  Provided,  that  the  right  of 
possession  hereby  granted  to  such  outside  parts  of  said 
veins,  lodes,  ledges, ,  or  deposits  shall  be  confined  to  such 
portions  thereof  as  lie  between  vertical  planes  drawn  down- 
ward through  the  end  lines  of  said  survey  at  the  surface,  so 
continued  in  their  own  direction  that  such  vertical  planes  will 
intersect  such  exterior  parts  of  said  veins,  lodes,  ledges,  or  de- 
posits." 

Before  this  time,  on  the  16th  of  July,  1872,  the  Eureka 
company  got  a  similar  patent  for  the  Champion  claim,  and 
afterwards,  on  the  12th  of  December,  1876,  for  the  At  Last 
and  the  Nuget.  This  suit  was  begun  on  the  27th  of  March, 
1877,  and  on  the  30th  of  the  same  month  the  Eureka  obtained 
a  similar  patent  for  the  Margaret. 

The  Richmond  company  is  also  the  owner  of  the  Arctic  and 
Utah  claims,  the  first  filed  for  record  Oct.  4, 1876,  and  the  last, 
Jan.  7,  1877. 

The  particular  mining  ground  in  dispute  is  situated  within 
the  zone  of  limestone  which  has  been  described,  and  within 
planes  drawn  vertically  down  through  the  end  lines  of  the 
Champion  claim  as  patented  to  the  Eureka  company,  and 
within  planes  drawn  vertically  down  through  the  extreme 
points  of  the  patented  locations  of  the  At  Last  and  the  Mar- 
garet claims,  at  right  angles  to  the  course  or  strike  of  the 
zone,  and  produced  so  as  to  follow  its  dip.  The  top  or  apex 
of  the  zone  is  within  the  surface  lines  of  the  patents  to  the 
Eureka  company,  and  the  zone  dips  at  right  angles  to  its 
course,  and  on  such  a  dip  extends  under  the  surface  of  the 
Arctic  and  Utah  claims.  The  property  also  lies  on  the  south- 
easterly side  of  the  compromise  line  agreed  on  in  the  settle- 
ment of  June  16,  1873,  extended  vertically  downward  so  as  to 
follow  the  dip  of  the  zone.  The  end  lines  of  the  surveys  of 
the  At  Last  and  Margaret  claims,  as  patented,  are  not  parallel 
with  each  other. 

The  subjoined  diagram  represents  the  surface  location  of  the 


/' 
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respective  claims.     The  dividing  line  established  by  the  agree- 
ment of  June  16,  1873,  is  that  marked  X.  W.  R. 

Mr.  Samuel  M.  Wilson  and  Mr.  Thomas  Wren  for  the  plain- 
tiff in  error. 

Mr.  Harry  I.  Thornton^  contra. 

Mb.  Chief  Justice  Waite,  after  stating  the  case,  deliv- 
ered the  opinion  of  the  court. 

Upon  the  facts  set  forth  in  the  preceding  statement  we  have 
had  no  difficulty  in  reaching  the  conclusion  that  the  judgment 
of  the  court  below,  sustaining  the  title  of  the  Eureka  company, 
was  right.  To  our  minds  there  cannot  be  a  doubt  that  the  com- 
promise line  was  intended  to  fix  permanently  the  boundary  be- 
tween the  mining  properties  of  the  two  companies  at  that  point. 
The  Richmond  was  to  confine  its  workings  to  the  north  and 
west  of  the  line,  and  the  Eureka  to  the  south  and  east.  The 
Eureka  had  already  got  its  patent  for  the  Champion  claim, 
which  must  have  been  older  than  the  Richmond,  for  the  Rich- 
mond location  was  bounded  on  the  Champion,  and  by  this 
patent  was  permitted  to  follow  throughout  their  entire  depth 
all  veins,  lodes,  ledges,  and  deposits,  the  tops  or  apexes  of  which 
came  to  the  surface  within  the  lines  of  its  survey.  It  is  evi- 
dent, also,  that  the  Richmond  company  was  seeking  a  similar 
patent  for  its  Richmond  claim,  as  by  the  terms  of  the  settle- 
ment the  Eureka  was  to  withdraw  its  opposition,  and  in  due 
time  such  a  patent  was  obtained.  The  Eureka  company  also 
pushed  forward  its  applications  for  patents  to  its  other  claims, 
and  in  the  end  got  them  all  in  the  same  form  and  with  grants  of 
the  same  privileges.  In  this  way  the  companies  secured  from 
the  United  States  the  right  to  work  the  entire  metal-bearing 
rock  from  the  quartzite  to  the  shale  between  the  end  lines 
of  their  patented  surveys  extended  downwards  and  following 
the  dip  of  the  mineralized  limestone  zone.  Their  patents  are 
all  alike  and  their  rights  under  them  the  same,  save  only  that 
the  Eureka  is  confined  in  its  operations  to  the  southeasterly 
side,  and  the  Richmond  to  the  northwesterly  side  of  the  agreed 
line. 

In  establishing  this  line  it  is  to  be  presumed  that  the  parties 
had  in  view  the  peculiar  character  of  the  property  about  which 
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they  had  been  contending.  They  were  settling,  as  between 
themselves,  their  rights  to  mining  property  and  for  the  purpose 
of  carrying  on  mining  operations  in  that  locality.  They  must 
have  known  perfectly  well  from  the  observations  they  had 
already  made,  that  but  a  small  part  of  the  immense  mineral 
deposit  in  that  zone  would  probably  be  found  between  the  ex- 
posed surface  of  the  limestone  and  the  quartzite  immediately 
underneath.  What  they  wanted  was  to  fix  as  between  them- 
selves their  rights  in  following  what  is  called  in  the  findings 
"  the  zone  of  metamorphosed  limestone,9'  so  as  to  reach  the  an- 
ticipated deposits  in  the  depths  below.  A  compromise  which 
only  settled  their  controversies  to  what  was  directly  under  the 
surface  would  not  have  accomplished  this.  The  Richmond 
wanted  to  be  relieved  from  all  embarrassments  in  getting  under 
the  Lookout,  and  it  is  to  be  presumed  the  Eureka  wanted  simi- 
lar privileges  under  the  surface  for  the  Champion  and  its  other 
claims.  For  this  purpose  the  parties  had  to  secure  the  neces- 
sary grants  from  the  United  States,  and  the  fair  inference  from 
what  was  done  is  that  the  Eureka  was  not  to  be  interfered 
with  in  getting  what  it  could  on  the  south  and  east  of  the  line, 
and  the  Richmond  was  to  have  the  same  privilege  on  the  north 
and  west. 

The  language  used  is  to  be  construed  with  reference  to  the 
peculiar  property  about  which  the  parties  were  contracting. 
Whether  the  limestone  was  or  was  not  within  the  meaning 
of  the  acts  of  Congress  and  the  understanding  of  miners,  a 
single  vein,  lode,  or  ledge,  it  was  all  mineralized  or  metal-bear- 
ing rock  as  distinguished  from  the  barren  walls  in  which  it 
was  enclosed.  It  descended  into  the  earth  on  an  angle,  and 
unless  parties  in  working  it  could  follow  its  course  as  it  went 
down  they  could  not  avail  themselves  to  the  full  extent  of  the 
wealth  it  contained.  When,  therefore,  we  find  parties  contend- 
ing about  their  rights  to  its  possession  and  finally  agreeing  on 
a  line  of  division  between  themselves  which  shall  be  continued 
downwards  towards  the  centre  of  the  earth,  the  conclusion 
is  irresistible  that  the  line  was  to  be  extended  downwards 
through  the  property  in  its  course  towards  the  centre  of  the 
earth.  Anything  less  than  this  would  make  their  settlement 
a  mere  temporary  expedient  to  get  rid  of  a  present  difficulty 
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and  leave  their  most  important  rights  as  much  in  dispute  as 
ever.     Such,  we  cannot  believe,  was  the  understanding. 

This  disposes  of  the  case.  The  Richmond  company  is  in  no 
condition  to  dispute  the  validity  of  the  Eureka's  patents  for 
the  At  Last  and  the  Margaret  because  the  end  lines  of  the  sur- 
veys are  not  parallel,  as  it  has  agreed  with  the  Eureka,  for  a 
consideration,  not  to  work  in  the  limestone  to  the  south  and 
east  of  the  compromise  line.  Upon  the  face  of  the  patents  the 
United  States  has  granted  to  the  Eureka  the  right  to  all  veins, 
lodes,  and  deposits  the  tops  or  apexes  of  which  lie  on  the  inside 
of  its  surveys  as  patented,  throughout  their  entire  depth  and 
wherever  they  may  go,  provided  it  keeps  itself  within  the  end 
lines  of  the  surveys.  The  finding  that  the  ground  in  dispute 
is  within  the  end  lines  and  that  the  apex  is  within  the  surface 
lines  settles  the  rights  of  the  parties  between  themselves  as 
well  under  their  patents  as  under  their  compromise  agree- 
ment. 

Judgment  affirmed. 
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ACCOUNT.     See  Church  Property. 
ACKNOWLEDGMENT  OF  DEED.     See  Mortgage,  7. 
ACTUAL  BIAS,   CHALLENGE  FOR.     See  Criminal  Law,  8. 
ADMINISTRATOR.     See  Minors,  Property  of,  4. 

ADMIRALTY.     See  Practice,  21,  22. 

1.  A  ship-owner  who,  on  the  trial  of  the  issue  as  to  the  cause  of  collision, 

contests  all  liability  whatever,  is  not  thereby  precluded  from  claim- 
ing the  benefit  of  the  limitation  of  liability  provided  by  sect.  4283 
of  the  Revised  Statutes.     The  "  Benefactor,"  239. 

2.  After  such  trial,  a  decree  declaring  his  ship  to  be  in  fault,  and  fixing 

the  damages  which  the  respective  libellants  sustained,  is  res  judicata, 
and,  until  reversed,  must  stand  as  the  basis  for  determining  their 
pro  rata  share  of  the  fund  substituted  by  stipulation  for  the  ship 
and  freight.  On  filing  his  petition  for  limited  liability,  the  libel- 
lants, until  final  action  shall  be  had  thereon,  should  be  restrained 
from  enforcing  the  decree.     Id. 

3.  Semble,  that  the  stipulation  on  filing  that  petition  should  be  for  the 

value  of  the  ship  after  the  collision,  with  the  addition  thereto  of  the 
freight  then  pending,  it  not  appearing  that  her  value  was  subse- 
quently diminished.     Id. 

4.  Proceedings  for  a  limitation  of  liability,  if  not  instituted  until  after  a 

party  has  obtained  satisfaction  of  his  demand,  are  ineffectual  as  to 
him.  A  return  of  the  money  should  not  be  compelled,  nor,  in 
general,  should  relief  be  granted,  except  upon  condition  of  compen- 
sating the  party  for  any  costs  and  expenses  to  which  he  may  have 
been  subjected  by  reason  of  the  delay  of  the  ship-owner  in  claiming 
the  benefit  of  the  statute.     Id. 

6.  The  court,  in  reversing  the  decree  of  the  Circuit  Court,  directs  that 
court  to  proceed  upon  the  petition  for  limited  liability,  and  promul- 
gates a  rule  that  such  a  petition  shall  be  hereafter  filed  in  the 
Circuit  Court  when  the  case  is  there  pending.     Id. 

6.  The  rule  requiring  a  steamer  to  keep  out  of  the  way  of  a  sailing- 
vessel  is  equally  imperative  upon  the  latter  to  keep  her  course ;  and 
vol.  xin.  64 
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ADMIRALTY  (continued). 

where,  by  her  unnecessary  deviation  therefrom,  a  collision  is  ren- 
dered unavoidable,  the  steamer  is  not  liable  therefor.  The  "  Illi- 
nois," 298. 

7.  A  steam-tug  making  between  seven  and  eight  knots  an  hour  was  tow- 

ing a  ship  by  a  hawser  leading  astern  two  hundred  and  seventy  feet. 
The  course  which  they  were  sailing  crossed  that  of  a  schooner  mov- 
ing at  the  rate  of  from  two  to  three  knots  an  hour  at  a  point  just 
ahead  of  the  tug,  or  between  her  and  the  ship.  The  schooner  had 
a  competent  man  at  her  wheel,  and  a  lookout,  both  of  whom  did 
their  duty  faithfully.  Her  lights  were  properly  set  and  brightly 
burning,  and  she  kept  her  course  about  northeast.  There  was  a 
pilot  upon  the  ship,  to  whose  orders  the  tug  was  subject.  He, 
however,  gave  none.  The  tug  did  not  slow  her  engine  until  the 
schooner  was  up  to  her,  nor  stop  it  until  the  schooner  was  about 
to  strike  the  hawser.  The  course  of  the  tug  and  the  ship  had  then 
been  changed  about  a  point  to  the  south.  The  ship  struck  the 
schooner  on  her  port  side,  at  about  the  fore-rigging,  and  sunk  her. 
Held,  that  the  ship  and  the  tug,  being  in  contemplation  of  law  but 
one  vessel  under  steam,  were  bound  to  keep  out  of  the  way  of  the 
schooner,  and  are  liable  for  the  damages  which  she  sustained.  The 
"  Cwilta  "  and  the  "  Restless,"  699. 

8.  The  form  of  decree  sanctioned  in  The  Alabama  and  the  Gamecock  (92 

U.  S.  695)  approved.     Id. 

9.  The  court,  upon  the  facts  set  forth  in  the  opinion,  holds  that  two 

vessels  were  in  fault,  in  a  collision  whereby  a  boat  towed  by  one 
of  them  was  sunk,  and  affirms  the  decree  of  the  court  below  appor- 
tioning the  loss  between  them.  The  "  Connecticut"  710. 
10.  The  court  promulgates  a  rule  declaring  what  matters  the  record  shall 
contain  in  cases  of  admiralty  and  maritime  jurisdiction,  where  the 
reviewing  power  of  the  court  is  limited  to  questions  of  law.  Th* 
"  Adriatic,"  730. 

AFFIRM,   MOTION  TO.     See  Practice,  26. 

AGENT.     See  Principal  and  Agent. 

AMENDMENTS.    See  Practice,  1,  2,  15,  16. 

ANTE-NUPTIAL  SETTLEMENT. 
An  ante-nuptial  settlement  of  lands,  though  made  by  the  settler  with 
the  design  of  defrauding  his  creditors,  will  not  be  set  aside  in  the 
absence  of  the  clearest  proof  of  his  intended  wife's  participation  in 
the  fraud.     Prewit  v.  Wilson,  22. 

APPEAL. 
1.  Upon  a  petition  filed  by  A.,  alleging  that  he  was  the  owner  of  an 
undivided  half  of  certain  real  estate  which  was  not  susceptible  of 
division,  and  praying  for  a  partition  thereof  by  sale,  the  court  be- 
low decreed  that  he  was  entitled  to  one-half  of  the  property,  and 
referred  the  case  to  a  master,  "  to  proceed  to  a  partition  according 


INDEX.  851 

APPEAL  (continued). 

to  law,  under  the  direction  of  the  court.'-  Held,  that  this  is  not  a 
final  decree,  and  that  an  appeal  does  not  lie  therefrom.  Green  v. 
Fisk,  618. 
2.  No  appeal  lies  from  the  decree  of  the  Circuit  Court  entered  in  accord- 
ance with  the  mandate  of  this  court.  Humphrey  v.  Baker,  736. 
8.  Where  salvors  united  in  a  claim  for  a  single  salvage  service,  jointly 
rendered  by  them,  the  owner  of  the  property  is  entitled  to  an  appeal 
where  the  sum  decreed  exceeds  96,000,  although  the  Circuit  Court 
deemed  it  proper  to  apportion  the  recovery  among  the  salvors  accord- 
ing to  their  respective  merits.     The  "  Connemara,"  754. 

APPELLEE,  ASSIGNMENT  OF  ERRORS  BY.     See  Practice,  28. 

ARKANSAS.     See  County  Warrants;  Railroad  Companies,  Subscriptions  to 
the  Capital  Stock  of,  3. 

ARMY,  OFFICER  OF  THE.    See  Officer  of  the  Army  or  the  Navy, 
Removal  of. 

ASSETS,  EQUITABLE  MARSHALLING  OF.     See  Partnership,  1,  2. 

ASSIGNEE  IN  BANKRUPTCY.  See  Bankruptcy,  1;  Partnership,  3. 
The  right  to  sue  for  and  subject  to  the  payment  of  his  debts,  effects 
fraudulently  transferred  by  a  party  who  was  subsequently  adjudi- 
cated a  bankrupt,  is  vested  alone  in  his  assignees,  and  their  failure 
to  enforce  it  within  the  time  prescribed  by  the  bankrupt  law  does 
not  transfer  that  right  to  his  creditors.     Aloyer  v.  Dewey,  801. 

ASSIGNMENT.     See  Partnership,  1,  2. 

ASSISTANT  TREASURER  OF  THE  UNITED  STATES.    See  In- 
ternal Revenue  Stamps,  1. 

ASSUMPSIT.     See  Practice,  15. 

ATTACHMENT,  WRIT  OF.     See  Jurisdiction,  16. 

AUDIT,  BOARD  OF.     See  District  of  Columbia,  2. 

BAILMENT.     See  Pledge. 

BANKRUPTCY.     See  Assignee  in  Bankruptcy:  Limitations,  Statute  of,  1; 
Partnership,  1,  2. 

1.  In  order  to  render  a  mortgage  of  real  estate  made  by  an  insolvent 

debtor  void  as  a  preference  and  a  fraudulent  conveyance,  withiu  the 
meaning  of  the  thirty-fifth  section  of  the  Bankrupt  Act  of  March  2, 
1807,  c.  176  (14  Stat.  534),  it  must  be  affirmatively  shown  by  his 
assignee  in  bankruptcy  that  the  grantee  had  reasonable  cause  to 
believe  that  the  grantor  was  insolvent  at  the  time  he  executed  the 
mortgage,  and  that  it  was  made  with  intent  to  defeat  the  bankrupt 
law.    Barber  v.  Priest,  293. 

2.  Grant  v.  National  Bank  (97  U.  S.  80)  approved.     Id. 

8.  A  discharge  in  bankruptcy  is  personal  to  the  party  to  whom  it  ^ 
granted.     Moyer  v.  Dewey,  301. 
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BIAS,  CHALLENGE  OF  JUROR  FOR.    See  Criminal  Law,  S. 

BIGAMY.     See  Criminal  Law,  1-5. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 
Payment  of  a  promissory  note,  executed  at  New  Orleans  March  26, 1862, 
will  be  enforced  in  lawful  money  where  payments  on  account  of  the 
principal  and  interest  were  in  that  medium,  and  where,  before  the 
commencement  of  the  suit,  no  claim  was  made  that,  by  the  agree- 
ment or  the  understanding  of  the  parties,  the  term  "  dollars  "  was 
to  be  construed  as  meaning  "  Confederate  dollars."  Cook  t.  Lillo, 
792. 

BOND.     See  Contracts,  4;  Mortgage,  8;  Municipal  Bonds ;  Supersedeas. 

BOUNDARIES.    See  Monuments. 

BRAIDS.    See  Customs  Duties,  3. 

BURDEN  OF  PROOF.     See  Bankruptcy,  1. 

CALIFORNIA.     See  Constitutional  Law,  28. 

CAPTURED  AND  ABANDONED  PROPERTY.     See  Suit  against  tie 
United  States. 

CASES  EXPLAINED,  QUALIFIED,  OR  OVERRULED. 

Anderson  v.  Dunn,  6  Wheat.  204.     See  Kilhoum  v.  Thompson,,  168. 
County  of  Moultrie  v.  Savings  Bank,  92  U.  S.  631.     See  Railroad  Com- 
pany v.  Falconer,  821. 
Meriwether  v.  Garrett,  102  U.  S.  472.     See  Wolff  v.  New  Orleans,  358. 
Parsons  v.  Jackson,  99  U.  S.  434.    See  Railway  Company  v.  Sprague,  756. 
The  Kansas  Indians,  5  Wall.  737.     See  Pennock  v.  Commissioners,  44. 

CAUSES,  REMOVAL  OF.     See  Injunction. 

1.  The  second  clause  of  the  second  section  of  the  act  of  March  3,  1875, 

c.  137  (18  Stat.,  part  3,  p.  470),  construed,  and  held,  that,  when  in 
any  suit  mentioned  therein  there  is  a  controversy  wholly  between 
citizens  of  different  States,  which  can  be  fully  determined  as  be- 
tween them,  then  either  one  or  more  of  the  plaintiffs  or  the  defend- 
ants actually  interested  in  such  controversy  may,  on  complying  with 
the  requirements  of  the  statute,  remove  the  entire  suit.  Barney  v. 
Latham,  205. 

2.  The  right  of  removal  depends  upon  the  case  disclosed  by  the  pleadiugs 

when  the  petition  therefor  is  filed,  and  is  not  affected  by  the  fact, 
that  a  defendant  who  is  a  citizen  of  the  same  State  with  one  of  the 
plaintiffs  may  be  a  proper,  but  not  an  indispensable,  party  to  such  a 
controversy.     Id. 

3.  A  final  decree  of  the  proper  court  dissolved  an  insolvent  life  insurance 

company  of  Missouri,  and,  as  provided  by  the  statutes  in  force, 
vested,  for  the  use  and  benefit  of  creditors  and  policy-holders,  its 
entire  property  in  A.,  a  citizen  of  that  State  and  superintendent  of 
her  insurance  department.  Held,  1.  That  the  statutes  being  in 
force  when  the  charter  of  the  company  was  granted,  are,  in  legal 
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effect,  a  part  thereof.  2.  That  a  suit  having  been  previously  insti- 
tuted in  a  court  of  Louisiana  by  citizens  of  the  latter  State  against 
the  company,  A.  was,  on  being  admitted  a  party  thereto,  entitled,  by 
reason  of  his  citizenship,  to  remove  it  to  the  Circuit  Court  of  the 
United  States.     Relfe  v.  Bundle,  222. 

4.  A.,  a  citizen  of  Louisiana,  filed  a  bill  in  a  court  of  that  State,  pray- 

ing for  an  injunction  to  restrain  B.,  who  had  recovered  judgment 
against  C.  in  that  court,  and  sued  out  thereon  *  fieri  facias,  from 
levying  the  writ  upon  a  tract  of  land  whereof  A.  was  the  owner  and 
actual  possessor  by  a  good  and  valid  title  from  C.  The  judgment 
declares  that  an  authentic  act  of  mortgage,  executed  by  C.  and 
covering  that  and  other  tracts,  was  rendered  executory,  and  that  all 
the  lands  should  be  seized  to  satisfy  it.  The  act  was  not  rein  scribed. 
A.  was  not  a  party  to  the  judgment,  nor  was  any  demand  made  of, 
or  notice  given  to,  him.  B.  was  a  citizen  of  Mississippi,  and  filed  a 
petition  for  the  removal  of  the  suit.  Hel*l,  that  the  amount  in  con- 
troversy being  sufficient,  the  suit  was  removable,  under  the  act  of 
March  3,  1875,  o.  187,  18  Stat.,  pt.  8,  p.  470.  Bondurant  v.  Wat- 
son, 281. 

5.  The  citizenship  of  the  parties  need  not  be  averred  in  the  petition  for 

removal  where  it  is  shown  by  the  record.     Id. 

6.  A.,  a  citizen  of  Massachusetts,  commenced  a  suit,  in  a  court  of  that 

State,  against  the  executors  of  B.,  two  of  whom  were  citizens  of 
Massachusetts  and  one  a  citizen  of  New  York,  to  enforce  a  liability  of 
the  testator.  The  executors  appeared  and  filed  a  joint  answer. 
Held,  that  the  controversy,  not  being  divisible,  nor  wholly  between 
citizens  of  different  States,  could  not  be  removed  into  the  Circuit 
Court  of  the  United  States.    Blake  v.  McKim,  336. 

7.  The  presumption  that  a  State  recognizes  as  binding  on  all  her  citizens 

and  every  department  of  her  government  an  amendment  to  the 
Constitution  of  the  United  States,  from  the  time  of  its  adoption, 
and  her  duty  to  enforce  it,  within  her  limits,  without  reference  to 
any  inconsistent  provisions  in  her  own  Constitution  or  statutes,  is 
strengthened  and  becomes  conclusive  in  this  case,  not  only  by  the 
direct  adjudication  of  the  highest  court  of  the  State  of  Delaware 
that  her  Constitution  had  been  modified  by  force  of  the  amendment-* 
to  the  Constitution  of  the  United  States,  but  by  the  entire  absence 
of  any  statutory  enactment,  since  their  adoption,  indicating  that  she 
does  not  recognize,  in  the  fullest  legal  sense,  their  effect  upon  her 
Constitution  and  laws.  Where,  therefore,  a  negro,  indicted  in  one 
of  her  courts  for  a  felony,  presented  a  petition  alleging  that  persons 
of  African  descent  were,  by  reason  of  their  race  and  color,  excluded 
by  those  laws  from  service  on  juries,  and  praying  that  the  prosecu- 
tion against  him  be  removed  to  the  Circuit  Court  of  the  United 
States,  —  Held,  that  the  prayer  of  the  petition  was  properly  denied. 
Neal  v.  Delaware,  370. 

8.  Had  the  State,  since  the  adoption  of  the  Fourteenth  Amendment,  en- 

acted any  statute  in  conflict  with  its  provisions,  or  had  her  judicial 
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tribunals  repudiated  it  as  a  part  of  the  supreme  law  of  the  land,  or 
declared  that  the  acts  passed  to  enforce  it  were  inoperative  and  void, 
there  would  have  been  just  ground  to  hold  that  the  case  was  one  em 
braced  by  sect.  641  of  the  Revised  Statutes,  and,  therefore,  remova- 
ble into  the  Circuit  Court.     Id. 
9.  A  party  to  a  suit,  who,  under  the  act  of  March  8,  1875,  c  137  (18 
Stat.,  pt.  8,  p.  470),  was  entitled  to  its  removal  from  the  State  court 
wherein  it  was  brought,  filed  in  due  time  his  petition  and  the  requisite 
bond,  and  prayed  for  such  removal  to  the  Circuit  Court  of  the  United 
States  for  the  proper  district.     His  petition  was  denied.     Held,  that, 
on  his  entering  in  the  Circuit  Court,  within  the  period  prescribed  by 
that  act,  the  transcript  of  the  record,  that  court  acquired  jurisdiction 
of  the  suit,  and  that  all  subsequent  proceedings  of  the  State  court 
therein  are  absolutely  void.     Kern  v.  Huidekoper,  485. 

10.  A  sheriff,  to  whom  was  directed  a  fieri  facias  sued  upon  a  judgment 

against  A. ,  levied  the  writ  upon  certain  goods  aud  chattels,  for  which 
replevin  was  brought  in  a  State  court  against  him  by  B.,  a  uon-reai- 
dent  of  the  State,  claiming  to  be  the  owner  of  them.  Held,  that 
there  is  nothing  in  the  character  of  the  suit  which  precludes  its  re- 
moval by  B.  to  the  Circuit  Court.     Id. 

11.  A  suit  instituted  to  try  the  title  of  a  party  to  a  State  office,  whereof 

he  is  the  incumbent,  and  whereto  he  was,  by  the  constituted  authori- 
ties of  the  State,  duly  declared  to  be  elected  pursuant  to  her  laws, 
cannot  be  removed  from  one  of  her  courts  into  the  Circuit  Court  of 
the  United  States  on  his  petition,  setting  forth  that,  by  reason  of 
bribery  and  threats,  colored  persons  who  were  qualified  to  vote  at  the 
election,  and  who  would  have  voted  for  him,  were  deterred  from 
voting,  and  that  the  returning  board  rejected  the  votes  of  the  par- 
ishes where  such  illegal  practices  prevailed.  Dubuclet  v.  Louisiana, 
550. 

12.  A  township  in  Illinois  and  a  taxpayer  thereof,  on  behalf  of  himself 

and  other  resident  tax-payers,  filed  their  bill  iu  a  court  of  that  State 
against  certain  State,  county,  and  township  officers  and  the  "  un- 
known owners  and  holders  "  of  certain  township  bonds,  each  pay- 
able in  the  sum  of  $1,000.  The  bill  prayed  for  an  injunction  to 
restrain  the  levy  and  collection  of  a  tax  to  pay  the  principal  of  the 
bonds  or  any  interest  thereon.  A.,  a  citizen  of  another  State,  was 
the  owner  of  all  of  them.  Held,  that  he  was  entitled,  under  the  act 
of  March  3,  1875,  c.  137  (18  Stat.,  pt.  3,  p.  470),  to  remove  the  suit 
to  the  Circuit  Court  of  the  United  States.     Harterv.  Kernochan,  562. 

18.  A  decree  was  rendered  by  the  State  court  against  A.  by  default,  al- 
though he  was  not  summoned,  nor  served  with  a  copy  of  the  bill  or 
any  notice  of  the  pendency  of  the  suit.  On  his  application  within 
the  prescribed  period  the  decree  was  set  aside,  and  he  thereupon 
filed  his  petition  to  remove  the  cause.  Held,  that  it  was  filed  in 
due  time.     Id. 

14.  Under  the  act  of  March  3,  1875,  c.  137  (18  Stat.,  pt.  3,  p.  470),  a  writ 
of  error  is  the  proper  mode  for  reviewing  here  the  order  of  the  Cir- 
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cuit  Court  remanding  an  action  at  law  removed  thereto  from  a  State 
court,  and  it  lies  without  regard  to  the  value  of  the  matter  in  dis- 
pute. Babbitt  v.*  Clark,  606. 
15.  The  removal  should  not  be  granted,  if  the  petition  therefor  be  not 
filed  in  the  State  court  before  or  at  the  term  at  which  the  action 
could  be  first  tried,  and  before  the  trial  thereof.  Where,  therefore, 
a  cause,  by  the  practice  of  the  State  court,  stood  for  trial  upon  the 
issue  raised  by  the  petition  and  answer,  the  rule-day  having  expired 
without  filing  a  reply,  and  the  plaintiff  then  filed  in  the  clerk's  office 
a  reply,  without  leave  or  notice,  and  the  cause  was  continued  until 
the  ensuing  tenn,  when,  before  the  cause  was  called  for  trial,  the 
defendant  presented  his  application  for  its  removal,  —  Held,  that  the 
application  should  not  have  been  granted,  and  the  order  of  the  Cir- 
cuit Court  remanding  the  cause  was  proper.     Id, 

CAUSES,  SUBMISSION  OF.     See  Practice,  1-3. 

CHARTER.  See  Municipal  Bonds,  17;  Taxation,  1,  2. 
A  final  decree  of  the  proper  court  dissolved  an  insolvent  life  insurance 
company  of  Missouri,  and,  as  provided  by  the  statutes  in  force, 
vested,  for  the  use  and  benefit  of  creditors  and  policy-holders,  its  en- 
tire property  in  A.,  a  citizen  of  that  State  and  superintendent  of  her 
insurance  department.  Held,  that  the  statutes  being  in  force  when 
the  charter  of  the  company  was  granted,  are,  iu  legal  effect,  a  part 
thereof,     liel/e  v.  Bundle,  222. 

CHURCH  PROPERTY. 

1.  Pending  a  suit  brought  to  control  the  affairs  of  a  church  and  obtain' 

possession  of  its  property  by  a  portion  of  the  congregation  against 
its  founder  and  another  portion,  each  claiming  to  be  the  lawfully 
elected  trustees,  every  member  who  desired  to  worship  at  the  church 
was  permitted  to  do  so,  and  it  was  kept  exclusively  for  church  pur- 
poses. A  decree  passed  for  the  complainauts.  Held,  that  they 
were  not  entitled  to  recover  for  the  use  and  occupation  of  the  church 
premises,  as  no  claim  therefor  was  made  in  their  bill,  and  the  de- 
fendants derived  no  pecuniary  advantage  therefrom.  Bouldin  v. 
Alexander,  330. 

2.  The  referee  having  found  that  money  had  been  collected  on  behalf  of 

the  church  by  the  pastor,  who  held  a  deed  of  trust  on  the  church 
property  to  secure  notes  payable  to  him,  this  court  directs  that  he  be 
allowed  by  the  court  below  to  produce  them  in  order  that  the  money 
be  applied  as  a  credit  thereon,  or,  upon  his  failure  to  do  so,  or  to 
satisfactorily  account  for  them,  that  a  decree  be  entered  against  him 
for  the  money.     Id. 

CIGAR  RIBBONS.     See  Customs  Duties,  3. 

CITY.     See  Taxation,  5-7. 

COLLATERAL  SECURITY.     See  National  Banks,  1,  2. 
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COLLECTOK   OF    INTERNAL    REVENUE.     See  Internal    Revenue 
Stamps,  2. 

COLLISION.     See  Admiralty. 

COLORED    SCHOOLS    FOR    THE    DISTRICT    OF    COLUMBIA, 
TRUSTEES  OF.     See  District  of  Columbia,  1. 

COMITY.     See  Louisiana,  4 ;  Minors,  Property  of,  1. 

COMMERCE. 

1.  Letters-patent  granted  by  the  United  States  do  not  exclude  from  the 

operation  of  the  tax  or  license  law  of  a  State  the  tangible  property 
in  which  the  invention  or  discovery  is  embodied.  Webber  v.  Vir- 
ginia, 344. 

2.  A  statute  of  Virginia  requires  that  the  agent  for  the  sale  of  articles 

manufactured  in  other  States  must  first  obtain  a  license,  for  which 
he  is  required  to  pay  a  specific  tax  for  each  county  in  which  he  selb 
or  offers  to  sell  them,  while  the  agent  for  the  sale  of  articles  manu- 
factured in  that  State,  if  acting  for  the  manufacturer,  is  not  required 
to  obtain  a  license  or  pay  any  license  tax.  Held,  that  the  statute  is 
in  conflict  with  the  commerce  clause  of  the  Constitution  of  the 
United  States,  and  void.     Id. 

8.  Commerce  among  the  States  is  not  free  whenever  a  commodity  is,  by 
reason  of  its  foreign  growth  or  manufacture,  subjected  by  State 
legislation  to  discriminating  regulations  or  burdens.     Id. 

4.  Welton  v.  State  of  Missouri  (91  U.  S.  275)  and  County  of  Mobile  v. 
Kimball  (102  id.  691)  cited  and  approved.     Id. 

COMMERCIAL    PAPER,    LIABILITY  OF,  INDORSER   OF.      See 
Florida,  3. 

COMMISSIONER  OF  INTERNAL  REVENUE.     See  Internal  Revenue, 
2;  Internal  Revenue  Stamps,  1. 

COMPLAINANT,  DEATH  OF  THE.     See  Practice,  3. 

CONDITION  PRECEDENT.     See  Municipal  Bonds,  19;  Railroad  Com- 

panics,  Subscriptions  to  the  Capital  Stock  of,  10. 

CONGRESSIONAL  TOWNSHIPS.     See  Constitutional  Law,  15. 

CONSENT    DECREE.      See    Railroad  Companies,   Subscriptions   to  tke 
Capital  Stock  of,  5. 

CONSIGNOR.     See  Pledge. 

CONSTITUTIONAL  LAW.  See  Commerce;  Florida;  Municipal  Bonds, 
19;  Railroad  Companies,  Subscriptions  to  the  Capital  Stock  of,  11. 
1.  A  contract  between  a  State  and  a  party,  whereby  he  is  to  perform  cer- 
tain duties  for  a  specific  period  at  a  stipulated  compensation,  is 
within  the  protection  of  the  Constitution ;  and  on  his  executing  it  he 
is  entitled  to  that  compensation,  although  before  the  expiration  of 
the  period  the  State  repealed  the  statute  pursuant  to  which  the  con- 
tract was  made.     Hall  v.  Wisconsin,  5. 
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2.  If  the  provisions  of  a  statute  which  are  unconstitutional  be  so  con- 

nected with  its  general  scope  that,  should  they  be  stricken  out,  effect 
cannot  be  given  to  the  legislative  intent,  the  other  provisions  must 
fall  with  them.     Allen  v.  Louisiana,  80. 

3.  K.,  for  refusing  to  answer  certain  questions  put  to  him  as  a  witness 

by  the  House  of  Representatives  of  the  Congress  of  the  United 
States,  concerning  the  business  of  a  real-estate  partnership  of  which 
he  was  a  member,  and  to  produce  certain  books  and  papers  in  rela- 
tion thereto,  was,  by  an  order  of  the  House,  imprisoned  for  forty- 
five  days  in  the  common  jail  of  the  District  of  Columbia.  He  brought 
suit  to  recover  damages  therefor  against  the  sergeant-at-arras,  who 
executed  the  order,  and  the  members  of  the  committee,  who  caused 
him  to  be  brought  before  the  House,  where  he  was  adjudged  to  be 
in  contempt  of  its  authority.  Held,  that,  although  the  House  can 
punish  its  own  members  for  disorderly  conduct,  or  for  failure  to  at- 
tend its  sessions,  and  can  decide  cases  of  contested  elections  and 
determine  the  qualifications  of  its  members,  and  exercise  the  sole 
power  of  impeachment  of  officers  of  the  government,  and  may,  where 
the  examination  of  witnesses  is  necessary  to  the  performance  of 
these  duties,  fine  or  imprison  a  contumacious  witness,  —  there  is  not 
found  in  the  Constitution  of  the  United  States  any  general  power 
vested  in  either  House  to  punish  for  coutempt.  Kilbourn  v.  Thomp- 
son, 1G8. 

4.  An  examination  of  the  history  of  the  English  Parliament  and  the  de- 

cisions of  the  English  courts  shows  that  the  power  of  the  House  of 
Commons,  under  the  laws  and  customs  of  Parliament  to  punish  for 
coutempt,  rests  upon  principles  peculiar  to  it,  and  not  upon  any  gen- 
eral rule  applicable  to  all  legislative  bodies.     Id. 

5.  The  Parliament  of  England,  before  its  separation  into  two  bodies, 

since  known  as  the  House  of  Lords  and  the  House  of  Commons,  was 
a  high  court  of  judicature,  —  the  highest  in  the  realm,  —  possessed 
of  the  general  power  incident  to  such  a  court  of  punishing  for  con- 
tempt. On  its  separation,  the  power  remained  with  each  body,  be- 
cause each  was  considered  to  be  a  court  of  judicature  and  exercised 
the  functions  of  such  a  court.     Id. 

6.  Neither  House  of  Congress  was  constituted  a  part  of  any  court  of  gen- 

eral jurisdiction,  nor  has  it  any  history  to  which  the  exercise  of  such 
power  can  be  traced.  Its  power  must  be  sought  alone  in  some  ex- 
press grant  in  the  Constitution,  or  be  found  necessary  to  carry  into 
effect  such  jwwers  as  are  there  granted.     Id. 

7.  The  court,  without  affirming  the  non-existence  of  such  a  power  in 

any  case  other  than  those  already  specified,  decides  that  it  cannot 
be  exercised  by  either  House  in  aid  of  an  inquiry  into  the  private 
affairs  of  a  citizen.     Id. 

8.  The  Constitution  divides  the  powers  of  the  government  which  it  estab- 

lishes into  the  three  departments, —  the  executive,  the  legislative,  and 
the  judicial,  —  and  unlimited  power  is  conferred  on  no  department 
or  officer  of  the  government.     It  is  essential  to  the  successful  work- 
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ing  of  the  system  that  the  lines  which  separate  those  department! 
shall  be  clearly  defined  and  closely  followed,  and  that  neither  of 
them  shall  be  permitted  to  encroach  upon  the  powers  exclusively 
confided  to  the  others.  Id. 
9.  That  instrument  has  marked  out,  in  its  three  primary  articles,  the 
allotment  of  power  to  those  departments,  and  no  judicial  power,  ex- 
cept that  above  mentioned,  is  conferred  on  Congress  or  on  either 
branch  thereof.  On  the  contrary,  it  declares  that  the  judicial  power 
of  the  United  States  shall  be  vested  in  one  Supreme  Court  and  such 
inferior  courts  as  the  Congress  may  from  time  to  time  ordain  and 
establish.     Id. 

10.  The  resolution  of  the  House,  under  which  K.  was  summoned  and 

examined  as  a  witness,  directed  its  committee  to  examine  into  the 
history  and  character  of  what  was  called  "the  real-estate  pool"  of 
the  District  of  Columbia;  and  the  preamble  recited,  as  the  grounds 
of  the  investigation,  that  Jay  Cooke  &  Co.,  who  were  debtors  of  the 
United  States,  and  whose  affairs  were  then  in  litigation  before  a 
bankruptcy  court,  had  an  interest  in  the  pool  or  were  creditors  of  it 
The  subject-matter  of  the  investigation  was  judicial,  and  not  legisla- 
tive. It  was  then  pending  before  the  proper  court,  and  there  existed 
no  power  in  Congress,  or  in  either  House  thereof,  on  the  allegation 
that  an  insolvent  debtor  of  the  United  States  was  interested  in  a 
private  business  partnership,  to  investigate  the  affairs  of  that  part- 
nership, and  consequently  no  authority  to  compel  a  witness  to  testify 
on  the  subject.     Id. 

11.  It  follows  that  the  order  of  the  House,  declaring  K.  guilty  of  a  con- 

tempt of  its  authority,  and  ordering  his  imprisonment  by  the  ser- 
geant-at-arms,  is  void,  and  affords  the  latter  no  protection  in  an 
action  by  K.  against  him  for  false  imprisonment.     Id. 

12.  Anderson  v.  Dunn  (6*  Wheat.  204)  commented  on,  and  some  of  the 

reasoning  of  the  opinion  overruled  and  rejected.  Id. 
18.  The  provision  of  the  Constitution,  that,  for  any  speech  or  debate  in 
either  House,  the  members  shall  not  be  questioned  in  any  other 
place,  exempts  them  from  liability  elsewhere  for  any  vote,  or  report 
to  or  action  in  their  respective  Houses,  as  well  as  for  oral  debate. 
Therefore  the  plea  of  the  members  of  the  committee  that  they  took 
no  part  in  the  actual  arrest  and  imprisonment  of  K.,  and  did  noth- 
ing in  relation  thereto  beyond  the  protection  of  their  constitutional 
privilege,  is,  so  far  as  they  are  concerned,  a  good  defence  to  the 
action.     Id.  » 

14.  This  court  concurs  in  opinion  with  the  Supreme  Court  of  Illinois  that 

sect.  5  of  art.  9  of  the  Constitution  of  that  State  of  1848  {supra, 
p.  257)  imposes  a  limitation  on  the  power  of  the  legislature  to  au- 
thorize taxation  by  the  municipal  corporations  or  the  political  subdi- 
visions of  the  State.     Weightman  v.  Clark,  256. 

15.  A  congressional  township  is  by  the  laws  of  Illinois  merely  a  corpora- 

tion for  school  purposes.  It  cannot,  therefore,  subscribe  for  stock 
in  a  railroad  company,  and  issue  its  bonds  in  payment,  nor  levy  a 
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tax  upon  persons  and  property  within  its  jurisdiction,  to  aid  in  build- 
ing railroads.    Id. 

16.  As  long  as  a  city  exists,  laws  are  void  which  withdraw  or  restrict  her 

taxing  power  so  as  to  impair  the  obligation  of  her  contracts  made 
upon  a  pledge  expressly  or  impliedly  given  that  it  shall  be  exer- 
cised for  their  fulfilment.  Von  Hoffman  v.  City  of  Quincy  (4  Wall. 
535)  cited  on  this  point,  and  approved.  Wolff  v.  New  Orleans, 
358. 

17.  The  adoption  of  the  Fifteenth  Amendment  rendered  inoperative  a 

provision  in  the  then  existing  Constitution  of  a  State,  whereby 
the  right  of  suffrage  was  limited  to  the  white  race.  Neal  v.  Dela- 
ware, 370. 

18.  Therefore,  a  statute  confining  the  selection  of  jurors  to  persons  pos- 

sessing the  qualifications  of  electors  is  enlarged  in  its  operation  so  as 
to  embrace  all  those  who,  by  the  Constitution  of  the  State,  as  modi- 
fied by  that  amendment,  are  entitled  to  vote.     Id. 

19.  The  presumption  should  be  indulged,  in  the  first  instance,  that  the 

State  recognizes  as  binding  on  all  her  citizens  and  every  department 
of  her  government  an  amendment  to  the  Constitution  of  the  United 
States,  from  the  time  of  its  adoption,  and  her  duty  to  enforce  it, 
within  her  limits,  without  reference  to  any  inconsistent  provisions 
in  her  own  Constitution  or  statutes.    Id. 

20.  In  this  case,  that  presumption  is  strengthened  and  becomes  conclusive, 

not  only  by  the  direct  adjudication  of  the  highest  court  of  the  State 
of  Delaware  that  her  Constitution  had  been  modified  by  force  of  the 
amendments  to  the  Constitution  of  the  United  States,  but  by  the 
entire  absence  of  any  statutory  enactment,  since  their  adoption,  in- 
dicating that  she  does  not  recognize,  in  the  fullest  legal  sense,  their 
effect  upon  her  Constitution  and  laws.     Id. 

21.  Had  the  State,  since  the  adoption  of  the  Fourteenth  Amendment, 

enacted  any  statute  in  conflict  with  its  provisions,  or  had  her  judi- 
cial tribunals  repudiated  it  as  a  part  of  the  supreme  law  of  the 
land,  or  declared  that  the  acts  passed  to  enforce  it  were  inopera- 
tive and  void,  there  would  have  been  just  ground  to  hold  that  the 
prayer  of  the  prisoner  for  the  removal  of  the  prosecution  against 
him  presented  a  case  embraced  by  sect.  641  of  the  Revised  Stat- 
utes.    Id, 

22.  The  exclusion,  because  of  their  race  and  color,  of  citizens  of  African 

descent  from  the  grand  jury  that  found,  and  from  the  petit  jury  that 
was  summoned  to  try,  the  indictment,  if  made  by  the  jury  commis- 
sioners, without  authority  derived  from  the  Constitution  and  laws  of 
the  State,  was  a  violation  of  the  prisoner's  rights,  under  the  Con- 
stitution and  laws  of  the  United  States,  which  the  trial  court  was 
bound  to  redress;  and  the  remedy  for  any  failure  in  that  respect  is 
ultimately  in  this  court  upon  writ  of  error.     Id. 

23.  The  court  reaffirms  the  doctrines  announced  in   Strauder  v.  West 

Virginia  (100  U.  S.  303),  Virginia  v.  Rives  (id.  815),  and  Ex  pane 
Virginia  (id.  339).     Id. 
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24.  Under  the  Constitution  of  Illinois  of  1843,  a  bill  passed  by  both 

Houses  of  the  legislature  became  a  law  when  it  was  approved  and 
signed  by  the  governor  of  the  State  within  ten  days  after  its  pre- 
sentation to  him ;  and  this,  notwithstanding  the  fact  that,  when  the 
bill  was  so  approved  and  signed,  the  legislature  had  adjourned  sine 
die.     Seven  Hickory  v.  Ellery%  423. 

25.  A  statute  of  Illinois,  legalizing  elections  held  by  the  voters  of  a  county 

on  the  question  of  issuing  negotiable  bonds  of  the  county,  in  aid  of 
certain  railroad  companies,  and  authorizing,  <Jn  conditions  therein 
named,  all  the  townships  in  counties  where  the  township  organiza- 
tion had  been  adopted,  lying  on  or  near  to  the  line  of  a  specified  rail- 
road, to  subscribe  to  the  stock  of  the  railroad  company,  and  issue 
negotiable  bonds  therefor,  is  a  public  act,  and  does  not  conflict  with 
section  23  of  article  3  of  the  Constitution  of  1848,  which  provides 
that  "  no  private  or  local  law,  which  may  be  passed  by  the  General 
Assembly,  shall  embrace  more  than  one  subject,  and  that  shall  be 
expressed  in  the  title."     Unity  v.  Burrage,  447. 

26.  A  general  statute  of  Tennessee  required  the  county  courts,  when  there- 

unto authorized  by  a  popular  vote  at  an  election  held  for  the  pur- 
pose, to  subscribe  for  stock  in  a  railroad  company.  A  special  statute 
was  subsequently  passed,  which,  without  requiring  the  submission 
of  the  question  of  subscription  to  a  popular  vote,  conferred  power 
on  the  county  courts  of  the  counties  on  the  line  of  a  particular 
railroad  to  make,  and  on  the  company  to  receive,  a  subscription  for 
its  stock.  Held,  that  the  special  statute  is  not  in  violation  of  the 
provisions  of  sect.  8,  art.  1,  or  of  sect.  7,  art  11,  of  the  Constitution 
of  Tennessee  of  1834,  supra,  p.  525.  County  of  Tipton  v.  Locomotive 
Works,  523. 

27.  Neither  the  act  of  the  legislature  of  Illinois,  entitled  "  An  Act  to 

incorporate  the  Illinois  Southeastern  Railway  Company,"  approved 
Feb.  25, 1867,  authorizing  townships  to  make  donations  to  that  com- 
pany, nor  the  amendatory  act  of  Feb.  24, 1809,  authorizing  the  issue 
of  township  bonds,  for  the  amount  so  donated,  is  in  conflict  with  the 
Constitution  of  the  State.     Harter  v.  Kernochan,  562. 

28.  The  statute  of  California,  approved  April  15,  1880,  limiting  to  four 

years  the  terms  of  office  of  the  commissioners  required  by  the  act  of 
Congress  of  June  30,  1864,  c.  184  (13  Stat  325),  "to  be  appointed 
by  the  executive  of  California,"  to  manage  the  Yosemite  Valley  and 
Mariposa  Big  Tree  Grove,  is  not  repugnant  to  that  act,  and  may  be 
followed  by  him  in  making  his  appointments.  Ashbumer  v.  Cali- 
fornia, 575. 

29.  The  act  of  the  General  Assembly  of  Missouri,  approved  March  18, 

1871,  which  provides  that  "  it  shall  be  lawful  for  the  council  of  any 
city,  or  the  trustees  of  any  incorporated  town,  to  purchase  lands,  and 
to  donate,  lease,  or  sell  the  same  to  any  railroad  company  upon  such 
terms  and  conditions  as  such  board  may  deem  proper,  and  for  the 
purposes  of  assisting  and  inducing  such  railroad  company  to  locate 
and  build  machine-shops  or  other  improvements  upon  such  lands, 
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and,  for  such  purposes,  to  levy  taxes  upon  the  taxable  property  of  such 
city  or  town,  and  to  borrow  money  and  to  issue  the  bonds  of  such 
city  or  town  for  such  purposes:  Provided,  a  majority  of  the  qualified 
voters  of  such  town  or  city,  at  a  special  election  to  be  held  therein, 
shall  assent  to  such  purchase  and  donation/'  is  void,  it  being  in 
conflict  with  sect.  14  of  art.  11  of  the  Constitution  adopted  in  1865, 
which  declares  that  "  the  General  Assembly  shall  not  authorize  any 
county,  city,  or  town  to  become  a  stockholder  in,  or  to  loan  its  credit 
to,  any  company,  association,  or  corporation,  unless  two-thirds  of 
the  qualified  voters  of  such  county,  city,  or  town,  at  a  regular  or 
special  election  to  be  held  therein,  shall  assent  thereto."  Jarrolt  v. 
Moberly,  580. 

80.  The  provision  which  prohibits  the  creation  of  an  indebtedness  by  a 

direct  loan  of  municipal  credit  does  not  permit  the  indirect  use  of 
such  credit  for  the  same  purpose.    Id. 

81.  In  the  absence  of  constitutional  restraint,  the  legislature  may  pass 

special  laws  for  the  sale  or  investment  of  the  estates  of  infants  or 
other  persons  who  are  not  siti  juris.    Hoyt  v.  Sprague,  613. 

82.  The  act  of  the  legislature  of  Louisiana,  approved  April  20,  1871, 

under  which  certain  bonds  were  issued  to  the  New  Orleans,  Mobile, 
and  Chattanooga  Railroad  Company,  is  in  conflict  with  the  consti- 
tutional amendment  of  1870,  which  declares  "that,  prior  to  the 
first  day  of  January,  1890,  the  debt  of  the  State  shall  not  be  so 
increased  as  to  exceed  twenty-five  millions  of  dollars, "  inasmuch 
as  it  authorized  the  creation  of  a  new  debt  on  a  new  considera- 
tion in  excess  of  the  prescribed  amount.  Williams  v.  Louisiana, 
637. 
33.  Williams  v.  Louisiana  (supra,  p.  637)  reaffirmed.  Durkee  v.  Board  of 
Liquidation,  646. 

84.  After  the  bonds  in  question  were  issued,  the  General  Assembly  of 

Louisiana  passed  an  act  creating  the  Board  of  Liquidation,  and 
authorizing  it  to  convert  and  fund  all  valid  outstanding  claims 
against  the  State.  A  subsequent  act  declared  the  bonds  to  be  void, 
and  forbade  the  board  to  fund  them.  Held,  that  the  act  withdraws 
from  the  board  all  authority  to  act  in  the  premises,  and  that  the 
obligation  of  no  contract  is  thereby  impaired,  inasmuch  as  there  was 
no  previous  acceptance  by  bondholders  of  the  proposition  to  fund, 
and  no  consideration  had  passed.     Id* 

85.  A  bill  designated  as  "  House  Bill  No.  231,"  and  having  for  its  title, 

u  An  Act  to  amend  an  act  entitled  *  An  Act  to  incorporate  the  Illi- 
nois Grand  Trunk  Railway,'  "  regularly  passed  \he  House  of  Repre- 
sentatives of  the  General  Assembly  of  Illinois.  In  its  passage 
through  the  Senate  *4 Illinois"  was  dropped  from  the  title,  and  in 
the  message  of  the  House  to  trie  Senate  and  of  the  Senate  to  the 
House,  reporting  its  passage  by  those  bodies  respectively,  "  Illinois  " 
was  left  out  of  the  title,  but  the  designation  as  House  Bill  No.  281 
was  retained.  The  journals  show  no  amendment  to  the  title.  The 
bill  as  above  entitled  was  signed  by  the  presiding  officer  of  each 
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House.  The  Constitution  of  Illinois  then  in  force  provides  that 
"  every  bill  shall  be  read  on  three  different  days  in  each  House,  .  .  . 
and  every  bill  having  passed  both  Houses  shall  be  signed  by  the 
speakers  of  their  respective  Houses."  Held,  that  the  act  was  duly 
and  constitutionally  passed.     Walnut  v.  Wade,  683. 

86.  The  act  of  the  legislature  of  Nebraska  approved  Feb.  2, 1875,  entitled 

44  An  Act  authorizing  School  District  Number  56,  of  Richardson 
County,  to  issue  bonds  for  the  purpose  of  erecting  a  school  building, 
procuring  a  site  therefor,  and  for  setting  apart  a  fund  to  pay  the 
same,"  is  void,  it  being  in  conflict  with  sect.  1,  art.  8,  of  the  Con- 
stitution of  that  State  of  1866-67,  which  declares  that  "  the  legis- 
lature shall  pass  no  special  act  conferring  corporate  powers."  School 
District  v.  Insurance  Company,  707. 

87.  A  State  statute  abolishing  imprisonment  for  debt  does  not,  within  the 

meaning  of  the  Constitution,  impair  the  obligation  of  contracts 
which  were  entered  into  before  its  enactment.  Penniman's  Case, 
714. 

CONTEMPT,  POWER  OF  THE  HOUSE  OF  REPRESENTATIVES 
TO  •  PUNISH  FOR.     See  Constitutional  Law,  1-13. 

CONTINUANCE.     See  Practice,  3. 

CONTRACTS.     See  Constitutional  Law,  16,  34;  District  of  Columbia,  I; 
Limitations,  Statute  of,  2;  Louisiana,  4;  Practice,  11,  12,  29. 

1.  A  contract  between  a  State  and  a  party,  whereby  he  is  to  perform 

certain  duties  for  a  specific  period  at  a  stipulated  compensation,  is 
within  the  protection  of  the  Constitution;  and  on  his  executing  it  he 
is  entitled  to  that  compensation,  although  before  the  expiration  of 
the  period  the  State  repealed  the  statute  pursuant  to  which  the  con- 
tract* was  made.     Hall  v.  Wisconsin,  5. 

2.  A  party  to  a  contract,  the  making  of  which,  although  prohibited  by 

law,  is  not  malum  in  se,  may,  while  it  remains  executory,  rescind 
it  and  recover  money  by  him  advanced  thereon  to  the  other  party 
who  had  performed  no  part  thereof.  Spring  Company  v.  Knovi- 
ton,  49. 
8.  The  trustees  of  A.,  a  corporation  which  was  organized  under  the  act 
of  New  York  of  Feb.  17,  1848,  for  the  formation  of  corporations  for 
manufacturing  purposes,  and  acts  amendatory  thereof,  passed  a  res- 
olution increasing  its  capital  stock,  which  was  $1,000,000,  by  the 
addition  of  9200,000,  allowing  each  stockholder  to  take  one  share 
of  the  new  stock  for  every  five  shares  of  the  original  stock  which  he 
held,  and  providing  that  on  his  paying  in  instalments  $80  on  each 
share  of  $100,  a  certificate  as  for  full- paid  stock  should  be  issued  to 
him  by  the  company,  and  on  his  failure  to  pay  an  instalment  of  $20 
per  share  on  or  before  a  specified  date  his  claim  to  the  new  stock 
should  be  forfeited,  and  such  forfeited  shares  divided  ratably  among 
the  other  stockholders  who  had  paid  that  instalment.  A  subscription 
agreement  binding  the  subscribers  thereto  to  take  stock  and  pay  $80 
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per  share  in  instalments  as  they  should  be  called  for  by  the  company, 
and,  on  failure  to  pay  any  instalment,^  submit  to  the  forfeiture  of 
all  sums  theretofore  paid,  was  prepared  and  signed  by  B.,  who,  being 
then  a  trustee  of  A.  and  its  vice-president,  was  an  active  promoter 
of  the  scheme  for  the  increase  of  the  stock.  He  paid  but  pne  in- 
stalment of  twenty  per  cent  on  his  new  stock,  and  the  latter  was,  by 
a  resolution  of  the  company,  declared  to  be  forfeited.  The  capital 
stock  of  the  company  was  afterwards  reduced  to  its  original  amount, 
and,  to  refund  the  payments  made  on  the  new  stock  withdrawn, 
bonds  were  issued.  None  of  them  were  tendered  to  or  demanded 
by  B.  On  A.'s  refusing  to  pay  him  the  amount  of  that  instal- 
ment, he  brought  suit  therefor.  Held,  that  he  was  entitled  to  re- 
cover.    Id. 

4.  A  bond  executed  Dec.  22,  1871,  to  an  insurance  company  by  B.,  its 

agent,  and  conditioned  for  the  faithful  discharge  of  his  duties,  con- 
tains a  provision  that  it  shall  continue  and  remain  in  force  so  long 
as  he  "  shall  be  the  agent  of  said  company,  whether  under  his  exist- 
ing appointment  or  any  future  one,"  and  until  all  liabilities  on  his 
part,  by  reason  of  such  agency,  "shall  have  been  discharged." 
Dec.  23,  1873,  a  new  contract  entered  into  between  the  company  and 
B.,  whereby  the  latter  was  appointed  agent,  changes  the  rate  of  his 
commissions  and  contains  the  following  clause  :  "  This  contract 
abrogates  all  former  ones,  so  far  as  new  business  is  concerned." 
Held,  that  the  bond  of  Dec.  22,  1871,  was  not  abrogated  thereby. 
Boogher  v.  Insurance  Company,  90. 

5.  Contracts  created  by,  or  entered  into  under,  the  authority  of  statutes 

are  to  be  interpreted  according  to  the  language  used  in  each  particu- 
lar case  to  express  the  obligation  assumed.  Railroad  Companies  v. 
Schutte,  118. 

6.  A  party  to  a  contract,  who  has  performed  part  of  it  according  to  its 

terms,  and  is  prevented  from  completing  it  by  the  failure  of  the 
other  party,  is  entitled  to  compensation  for  the  work  performed. 
Chicago  v.  Tilley,  146. 

7.  Where  there  is  no  contract,  express  or  implied,  between  the  parties, 

usage  or  custom  cannot  make  one.     Tilley  v.  County  of  Cock,  155. 

8.  A  county  and  a  city  within  its  limits  proposed  to  erect  public  build- 

ings, the  portion  appropriated  to  the  uses  of  each  to  be  paid  for  by 
them  respectively.  They  jointly  offered  a  premium  for  plans.  A. 
furnished  one,  and  received  the  promised  compensation.  There  was 
no  further  contract  between  the  parties.  The  city  and  county  seve- 
rally adopted  a  resolution  selecting  his  plan,  subject  to  such  modifi- 
cations as  might  thereafter  be  determined  upon  if  his  estimate  as  to 
the  cost  of  construction  should  be  verified.  He  brought  suit  against 
them  to  recover  five  per  cent  of  the  estimated  cost  of  the  buildings. 
Held,  1.  That  he  was  not  entitled  to  recover.  2.  That  evidence  of 
the  value  of  his  services  in  making  the  estimate  was  properly  ex- 
cluded, inasmuch  as  he  failed  to  show  that  they  had  been  rendered 
at  the  instance  of  the  defendants.     Id. 


864  INDEX. 

CONTRACTS  (continued). 
9.  A  consul-general  of  a  foreign  government,  residing  in  this  country, 
entered  into  a  contract,  whereby,  in  consideration  of  a  stipulated 
percentage,  he  agreed  to  use  his  influence  in  favor  of  a  manufactur- 
ing company  here  with  an  agent  of  that  government  sent  to  examine 
and  report  in  regard  to  the  purchase  of  arms  for  it.  By  exerting  his 
influence,  sales  of  arms  were  made  by  the  company  to  that  govern- 
ment, and  he  brought  suit  to  recover  the  percentage*  Held,  that,  in 
a  court  of  the  United  States  there  can  be  no  recovery  on  the  con- 
tract.    Oscanynn  v.  Arms  Company >,  261. 

10.  The  contract  entered  into  July  16,  1868,  by  the  Union  Pacific  Rail- 

road Company,  by  direction  of  the  executive  committee  of  the  board 
of  directors,  with  Godfrey  and  Wardell  (supra,  p.  652),  which  the 
latter  assigned,  without  consideration,  to  a  new  compauy,  in  which 
a  majority  of  the  stock  was  taken  by  six  directors  of  the  old  com- 
pany, declared  to  be  fraudulent  and  void.  Wardell  v.  Railroad 
Company,  651. 

11.  The  deputy-governor  of  the  branch  at  Milwaukee  of  "  The  National 

Home  for  Disabled  Volunteer  Soldiers  "  was  not  permitted  by  its 
by-laws  to  contract  for  or  receive,  beyond  his  stated  salary,  compen- 
sation for  services,  which,  at  the  request  of  the  building  committee 
of  the  board  of  managers,  he  rendered  in  the  erection  of  the  new 
buildings  for  the  home  at  that  place.    Yates  v.  National  Home,  674. 

12.  A.,  a  railroad  company,  in  the  execution  of  its  contract  with  the  gov- 

ernment, carried  the  mails  from  P.  to  F.,  the  route  being  partly 
over  its  own  road  and  partly  over  a  portion  of  the  road  of  company 
B.,  which  also  had  a  contract  for  carrying  the  mails  over  its  entire 
line.  After  the  passage  of  the  act  of  March  8, 1873,  c.  231,  the  Post- 
Office  Department  made  frequent  adjustments  of  the  amount  due  to 
the  respective  companies,  which  was  from  time  to  time  received 
without  protest  or  objection.  B.  having  received  the  amount  due 
for  conveying  all  the  mails  over  its  road,  although  over  a  part  of  it 
a  portion  of  them  had  been  carried  by  A.  under  its  contract,  the 
latter  brought  suit  against  the  United  States  to  recover  compensa- 
tion for  the  portion  so  carried.  Held,  that  A.  's  acquiescence  in  the 
adjustments  precluded  the  maintenance  of  the  suit.  Railroad  Com- 
pany v.  United  States,  703. 
18.  The  contracts  entered  into  by  the  United  States  and  the  Pacific  Mail 
Steamship  Compauy,  for  carrying  the  mails  by  the  latter  between 
San  Francisco  and  certain  Asiatic  ports,  considered.  Held,  1.  That 
the  company  has  no  claim  to  compensation  other  than  sea  postage 
for  carrying  them  in  vessels  which  had  not  been  accepted  by  the 
Postmaster-General.  2.  That  it  is  entitled  to  recover,  under  the  con- 
tract of  Aug.  23, 1873,  for  services  performed,  pursuant  to  its  terms,  in 
vessels  which  he  had,  under  the  contract  of  Oct.  16,  1866,  accepted. 
3.  That  the  annulment  of  the  contract  by  the  act  of  March  3,  1875, 
c.  128,  does  not  affect  the  company's  claim  for  such  services  on  a 
voyage  commenced  before  that  date.  Steamship  Company  v.  United 
States,  721. 
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14.  A.,  the  executor  of  the  deceased  member  of  a  firm,  entered  into  a 
contract  in  writing  with  B.,  the  surviving  partner,  whereby  he  sold 
and  transferred  to  the  latter  all  the  interest  of  the  testator  in  the 
effects  of  the  partnership  for  a  valuable  consideration,  consisting  in 
part  of  lands.  The  contract  also  stipulated  that  B.  should,  within 
five  years  from  its  date,  if  A.  so  desired,  "purchase  back  "  the  lands 
at  a  certain  price  in  cash.  Held,  that  the  respective  rights  and  obli- 
gations of  the  parties  under  the  contract  were  fixed  when  A.,  within 
the  five  years,  duly  notified  B.  to  make  the  purchase  at  the  expira- 
tion of  them,  and  that,  on  tendering  to  B.  within  a  reasonable  time 
thereafter  a  proper  deed  for  the  lands,  A.  could  maintain  a  suit  for 
the  stipulated  price.     Brown  v.  Slee,  828. 

CONVEYANCE.    See  Deed. 

CORPORATION,  DIRECTORS  OF.     See  Contracts,  10. 

1.  The  directors  of  a  corporation  are  subject  to  the  obligations  which  the 

law  imposes  upon  trustees  and  agents.  They  cannot,  therefore,  with 
respect  to  the  same  matters,  act  for  themselves  and  for  it,  nor  occupy 
a  position  in  conflict  with  its  interests.  Wardell  v.  Railroad  Com" 
pany,  651. 

2.  Hence,  a  court  will  refuse  to  give  effect  to  arrangements  by  directors 

of  a  railroad  company  to  secure,  at  its  expense,  undue  advantages  to 
themselves,  by  forming,  as  an  auxiliary  to  it,  a  new  company,  with 
the  understanding  that  they  or  some  of  them  shall  become  stock- 
holders in  it,  and  then  that  valuable  contracts  shall  be  given  to  it  by 
the  railroad  company,  in  the  profits  of  which  they,  as  such  stock- 
holders, shall  share.     Id. 

CORPORATIONS.     See  Constitutional  Law,  14,  15. 

COSTS.     See  Admiralty,  2. 

Costs  are  not  payable  out  of  the  fund  in  controversy.    National  Bank 
v.  Whitney,  99. 

COUNTY  WARRANTS. 

1.  A  county  in  Arkansas,  when  sued  on  its  warrants  by  a  bona  fide  holder 

thereof  for  value,  may  set  up  any  defence  to  which  they  were  subject 
in  the  hands  of  the  original  payee.     Wall  v.  County  of  Monroe,  74. 

2.  The  same  rule  is  applicable  where  they  are  issued  to  the  payee,  in 

lieu  of  others  in  his  favor  cancelled  by  the  county  court,  after  it 
found  them  to  be  just  claims  against  the  county.     Id. 

3.  Neither  the  order  directing  the  issue  of  the  original  warrants,  nor  that 

cancelling  them  and  substituting  others  in  their  place,  has  the  force 
of  a  judicial  determination  concluding  either  the  payee  of  them  or 
the  county.     Id. 

4.  Such  warrants  are  not  negotiable  paper  in  the  sense  of  the  law  mer- 

chant.    County  of  Ouachita  v.  Wolcolt,  559. 

5.  Where  the  county  court  has  fixed,  by  its  order,  a  time  for  calling  them 

in  for  redemption,  classification,  or  other  lawful  purpose,  the  holder 
vol.  xin.  65 
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who  neglects  or  refuses  to  present  them,  as  required  by  the  order, 
and  the  notice  thereof  given,  conformably  to  the  statute,  has  no 
right  of  action  against  the  county  to  enforce  their  payment.    Id. 

COUPONS. 

1.  The  fact  that  coupons  are  made  payable  at  a  particular  place  does  not 

make  it  necessary  to  aver  or  prove  a  presentation  of  them  for  pay- 
ment there.     Walnut  v.  Wade,  683. 

2.  Coupons  bear  interest  from  their  maturity,  and,  when  severed  from 

the  bonds,  are  negotiable,  and  pass  by  delivery.  Id. 
8.  Overdue  and  unpaid  interest  coupons  do  not  of  themselves  make  the 
bond  to  which  they  are  attached  dishonored  paper.  Cromwell  y. 
County  of  Sac  (96  U.  S.  51)  cited  and  approved,  and  Parsons  y. 
Jackson  (99  id.  434)  distinguished.  Railway  Company  v.  Sprague, 
756. 

COURSES  AND  DISTANCES.    See  Monuments. 

COURT  AND  JURY.  See  Criminal  Law,  5;  Practice,  4,  5,  25,  30; 
Principal  and  Agent. 

COURT,  FINDING  OF  FACT  BY  THE.     See  Practice,  6-9. 

A  pleading  which  would  be  cured  by  verdict  is  good  after  a  finding  by 
the  court  to  which  the  issue  was  submitted  by  the  stipulation  of  the 
parties.     Adam  v.  Norris,  591. 

COURT,  TRIAL  BY.     See  Jury,  Waiver  of. 

CREDITORS.  See  Ante-nuptial  Settlement;  Assignee  in  Bankruptcy; 
Deed;  Partnership,  3,  4;  Railroad  Companies,  Subscriptions  to  the 
Capital  Stock  of,  4;  Wife,  Settlement  of  Lands  upon. 

CREDITORS,  COMPOSITION  WITH.     See  Limitations,  Statute  of,  1. 

CRIMINAL  LAW.     See  Constitutional  Law,  19-23. 

1.  On  an  indictment  for  bigamy,  the  first  marriage  may  be  proved  by  the 

admissions  of  the  prisoner,  and  it  is  for  the  jury  to  determine  whether 
what  he  said  was  an  admission  that  he  was  actually  and  legally  mar- 
ried according  to  the  laws  of  the  country  where  the  marriage  was 
solemnized.     Miles  v.  United  States,  304. 

2.  As  long  as  the  fact  of  his  first  marriage  is  contested,  the  second  wife 

is  an  incompetent  witness.  Where  it  has  by  other  evidence  been  duly 
established  to  the  satisfaction  of  the  court,  she  may  be  admitted  to 
prove  her  marriage  with  him.     Id. 

8.  On  the  trial  of  such  an  indictment,  the  United  States  challenged  a 
juror  for  *•  actual  bias."  Three  triers,  appointed  by  the  court  con- 
formably to  the  law  of  Utah,  where  the  indictment  was  found,  tried 
the  challenge,  and  declared  it  to  be  true.  Held,  that  their  deci- 
sion being  by  that  law  final,  he  was  properly  excluded  from  the 
panel.     Id. 

4.  Against  the  objection  of  the  prisoner,  jurors  were  interrogated  by  the 
United  States  as  to  their  belief  that  the  practice  of  polygamy  is  in 
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obedience  to  the  divine  will  and  command.    Held,  that  the  objection 
was  properly  overruled.     Id. 

6.  In  a  criminal  case,  the  evidence  upon  which  the  jury  are  justified  in 
finding  a  verdict  of  guilty  must  be  sufficient  to  satisfy  them  of  the 
prisoner's  guilt  beyond  a  reasonable  doubt.  Held,  that  the  instruc- 
tion by  the  court  of  original  jurisdiction  upon  this  point  (supra^ 
p.  309)  furnishes  him  no  just  ground  of  exception.     Id. 

6.  Upon  the  showing  made  in  this  case,  the  motions  to  quash  the  indict- 
ment and  the  panels  of  jurors  should  have  been  sustained.  Need  v. 
Delaware,  370. 

CURIA  ADVISARE  VULT.     See  Practice,  3. 

CUSTOM.     See  Contracts,  7. 

CUSTOMS  DUTIES. 

1.  In  1873,  A.  imported  certain  manufactured  shirtings,  not  made  up, 

composed  of  linen  and  cotton,  the  latter  being  the  material  of  chief 
value  and  largely  predominating.  Held,  that  they  were,  within  the 
meaning  of  the  tariff  acts,  manufactures  of  cotton,  and,  as  such,  sub- 
ject to  the  duty  imposed  by  the  first  section  of  the  act  of  March  3, 
1865,  c.  80.     13  Stat.  491.     Fisk  v.  Arthur,  431. 

2.  The  ruling  in  Solomon  v.  Arthur  (102  U.  S.  208),  that  goods  made 

of  mixed  materials  were  not  dutiable  under  the  mixed-material 
clause  of  the  twenty -second  section  of  the  act  of  March  2,  1861, 
c.  192  (12  Stat.  192),  if  they  came  properly  within  any  other  descrip- 
tion found  in  the  tariff  acts,  reaffirmed.     Id. 

8.  Laces,  cigar  ribbons,  galloons,  and  braids  made  substantially  of  silk, 
although  cotton  forms  a  part  thereof,  were  subject  to  a  duty  of 
sixty  per  cent  ad  valorem,  under  sect.  8  of  the  act  of  June  30,  1864, 
c  171.     13  Stat.  181.     Swan  v.  Arthur,  597. 

4.  A.  imported  certain  pictures  painted  by  hand  on  porcelain.  When 
they  are  framed  or  in  any  manner  set,  the  porcelain,  which,  being 
manufactured  only  as  a  ground  upon  which  to  obtain  a  good  surface 
to  paint,  and  not  for  any  independent  use,  is  obscured  from  view, 
constitutes  of  itself  no  article  of  chinaware,  and  forms  no  material 
part  of  their  value.  Held,  that  they  are  subject  to  the  duty  of  tea 
per  cent  ad  valorem  prescribed  by  schedule  M  of  sect.  2504  of  the 
Revised  Statutes,  as  paintings  not  otherwise  provided  for.  Arthur 
v.  Jacoby,  677. 

DAMAGES.     See  Admiralty;  Jurisdiction. 

DEBT,  IMPRISONMENT  FOR.     See  Constitutional  Law,  37. 

DECREE,  IMPEACHMENT  OF.     See  Practice,  3. 

DECREE  IN  PERSONAM.     See  Church  Property,  2. 

DEED. 

1.  A  conveyance  executed  for  a  valuable  and  adequate  consideration 
will  be  upheld  against  the  creditors  of  the  grantor,  however  fraudu- 
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lent  his  purpose  may  have  been,  if  the  grantee  had  no  knowledge 
thereof.  Prewiit  v.  Wilson ,  22. 
2.  An  ante-nuptial  settlement  of  lands,  though  made  by  the  settler  with 
the  design  of  defrauding  his  creditors,  will  not  be  set  aside  in  the 
absence  of  the  clearest  proof  of  his  intended  wife's  participation  in 
the  fraud.     Id. 

DEED,  IMPEACHMENT  OF.     See  Mortgage,  7. 

DEED  OF  TRUST.     See  Church  Property,  2. 

DELAWARE.     See  Constitutional  Law,  17-23. 

DISTILLERY.     See  Internal  Revenue,  1. 

DISTRICT  OF  COLUMBIA. 

1.  In  1870,  the  Board  of  Trustees  of  Colored  Schools  for  the  District  of 

Columbia  had  authority  to  employ  an  architect  to  prepare  the  plans 
and  specifications  for  a  school-house  in  Washington,  and  superin- 
tend its  construction,  and  could,  as  the  agent  of  the  District,  bind 
it  to  pay  him  for  his  services.     District  of  Columbia  v.  Cluss,  705. 

2.  The  disallowance  of  his  claim  by  the  board  of  audit  constituted  by 

the  act  of  June  20,  1874,  c.  337  (18  Stat.,  pt.  3,  p.  116),  does  not 
bar  his  right  of  recovery.  Id. 
8.  The  corporation  which  the  act  of  Feb.  21,  1871,  c.  62  (16  Stat.  419), 
created  by  the  name  of  the  District  of  Columbia  succeeded  to  the 
property  and  liabilities  of  the  corporations  which  were  thereby  abol- 
ished.   Id. 

DUTIES.     See  Customs  Duties. 

EQUITY.     See  Church  Property;  Minors,  Property  of,  4;  Practice,  29. 

EQUITY  OF  REDEMPTION.     See  Insurable  Interest. 

EQUIVALENTS.     See  Letters-patent,  9. 

ERROR,  WRIT  OF.     See  Writ  of  Error. 

ESTOPPEL.     See  Minors,  Property  of,  4;  Monuments*  2;  Municipal  Bonds, 

6,  8,  17;   Railroad  Companies,  Subscriptions  to  the  Capital  Stock 

of,  7 ;  Res  Judicata. 

One  S.,  having  money  in  his  hands  belonging  to  a  corporation,  W., 

fraudulently  diverted  it  from  the  use  to  which  the  company  had 

appropriated  it,  and  purchased  therewith  bonds  of  the  P.  &  G.  and 

of  the  T.  railroads.     S.  subsequently  handed  over  the  bonds  to  D. 

and  others,  purchasers  of  the  railroads  from  the  trustees  of  the  State 

internal  improvement  fund  of  Florida,  that  D.  and  his  associates 

might  use  them  in  payment,  it  being  the  understanding  that  they 

were  to  raise  money  by  mortgage  and  pay  S.  what  he  had  advanced 

on  the  bonds,  with  commissions  and  fees  in  addition;  and  S.,  besides 

taking  stock  in  the  new  company  to  be  formed,  was  to  have  certain 

privileges  in  the  election  of  directors.      D.  and  his  associates  not 

being  able  to  raise  the  balance  of  the  purchase-money  remaining 
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after  applying  the  bond*,  S.,  by  giving  to  the  trustees  a  fraudulent 
check,  got  possession  of  the  title-deeds,  and  caused  them  to  be  re- 
corded. Thereupou  D.,  for  himself  and  his  associates,  executed  a 
paper,  purporting  to  convey  the  railroads  to  S.,  "in  trust  for  the 
express  purpose  of  enabling  said  S.  —  which  he  hereby  agrees  and 
binds  himself  to  do  —  to  convey  the  same  to  that  incorporation, 
consisting  or  to  consist  as  incorporators  of  said  D.  and  his  asso- 
ciates," as  soon  as  the  latter  should  be  incorporated  as  a  railroad 
company  by  the  legislature.  The  legislature  incorporated  D.  and 
his  associates,  and  the  company  at  once,  without  objection  from 
S.  or  any  one  in  his  interest,  took  possession  of  the  property  and 
operated  the  railroad  as  owner.  One  L.,  who  had  succeeded  to 
8.  under  his  contracts,  assumed  control  of  the  company,  and  was 
its  principal  stockholder.  A  new  railroad  company  was  then  in- 
corporated, which  absorbed  the  other  and  took  possession  of  its 
property.  Both  S.  and  L.  were  named  as  incorporators  of  the  new 
company.  The  corporation  W.,  whose  funds  S.  had  thus  embez- 
zled and  invested,  averred  in  its  bill  that  the  ownership  of  the 
property  was  in  it.  Through  its  agents  it  had  also  entered  into  a 
contract  of  settlement  with  S.  and  L.,  stipulating  that  the  money 
it  had  lost  should  be  paid  to  it  from  the  proceeds  of  the  sales  of 
certain  State  bonds  to  be  issued  to  the  railroad  company  on  the 
faith  of  the  ownership  of  this  property.  Held,  that  the  corporation 
W.  was  estopped  from  setting  up  title  to  the  property  as  against  bona 
fide  holders  of  the  bonds.     Railroad  Companies  v.  Schutte,  118. 

EVIDENCE.     See  Ante-nuptial  Settlement;  Bankruptcy,  1;  Contracts,  7,  8; 
Criminal  Law,  1,2;  Mexican  Land-Grants*  1. 

1.  To  a  petition  for  a  mandamus,  to  compel  A.,  the  clerk  ol  a  township, 

to  whom  had  been  delivered  a  certified  copy  of  a  judgment  recovered 
against  it  to  certify  the  judgment  to  the  supervisor  in  order  that  the 
amount  thereof  might  be  placed  upon  the  tax-roll,  A.  made  answer, 
among  other  things,  that  he  had  resigned  his  office  before  the  copy 
was  served  upon  him.  Held,  that  evidence  that  the  township  board 
had,  after  the  cause  was  at  issue,  appointed  his  successor,  was 
properly  excluded.     Thompson  v.  United  States,  480. 

2.  A  suit  was  brought  to  foreclose  a  mortgage  made  by  husband  and 

wife  of  land,  a  part  of  which  belonged  to  him  and  a  part  to  her. 
Her  answer  sets  up  that  he  obtained  her  signature  by  physical  vio- 
lence, and  that  he  and  the  officer  who  took  her  acknowledgment, 
both  of  whom  died  before  her  answer  was  filed,  represented  to  her 
that  the  mortgage  did  not  cover  her  land.  Held,  that  her  testimony 
is  not  sufficient  to  impeach  the  mortgage.  Insurance  Company  v. 
Nelson,  544. 

EXCEPTIONS,  BILL  OF.     See  Practice,  25. 

EXECUTOR.     See  Causes,  Removal  of,  6;  Contracts,  14;  Minors,  Property 
of,  1,  3;  Partnership,  3,  4. 
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EXTRA  COMPENSATION.     See  Internal  Revenue  Stamps. 
FACTS,  FINDING  OF.     See  Practice,  6-9,  13,  25,  30. 

FALSE  IMPRISONMENT,  ACTION  FOR.     See  Constitutional  Law, 
3-13. 

FIFTEENTH   AMENDMENT.     See  Constitutional  Law,  17-19. 

FINAL  DECREE.     See  Appeal,  1. 

FLORIDA. 

1.  The  circumstances  stated  under  which  bonds  of  Florida,  payable  to 

bearer,  issued  in  aid  of  certain  railroad  companies,  signed  by  her 
governor  and  her  treasurer,  and  sealed  with  her  seal,  were  sold  by 
the  active  efforts  of  the  governor  and  came  into  the  hands  of  sub- 
jects of  Holland.  Most  of  the  sales  were  in  that  country.  Held, 
that  inasmuch  as  the  bonds,  though  fraudulent  in  their  inception, 
were  put  upon  the  market  and  sold  in  a  foreign  country  to  a  people 
largely  unacquainted  with  the  English  language,  a  case  is  presented 
which  justifies  the  court  in  treating  the  owners  of  them  as  purchas- 
ers for  value  and  in  good  faith,  and  entitled  to  relief  accordingly. 
Railroad  Companies  v.  Schutte,  118. 

2.  One  S.,  having  money  in  his  hands  belonging  to  a  corporation,  W., 

fraudulently  diverted  it  from  the  use  to  which  the  company  had 
appropriated  it,  and  purchased  therewith  bonds  of  the  P.  &  G.  and 
of  the  T.  railroads.  S.  subsequently  handed  over  the  bonds  to  D 
and  others,  purchasers  of  the  railroads  from  the  trustees  of  the  State 
internal  improvement  fund,  that  D.  and  his  associates  might  use 
them  in  payment,  it  being  the  understanding  that  they  were  to  raise 
money  by  mortgage  and  pay  S.  what  he  had  advanced  on  the  bonds, 
with  commissions  and  fees  in  addition;  and  S.,  besides  taking  stock 
in  the  new  company  to  be  formed,  was  to  have  certain  privileges  in 
the  election  of  directors.  D.  and  his  associates  not  being  able  to 
raise  the  balance  of  the  purchase-money  remaining  after  applying 
the  bonds,  S.,  by  giving  to  the  trustees  a  fraudulent  check,  got 
possession  of  the  title-deeds,  and  caused  them  to  be  recorded. 
Thereupon  D.,  for  himself  and  his  associates,  executed  a  paper/ 
purporting  to  convey  the  railroads  to  S.,  "in  trust  for  the  express 
purpose  of  enabling  said  S.  —  which  he  hereby  agrees  and  binds 
himself  to  do  —  to  convey  the  same  to  that  incorporation,  consisting 
or  to  consist  as  incorporators  of  said  D.  and  his  associates,"  as  soon 
as  the  latter  should  be  incorporated  as  a  railroad  company  by  the 
legislature.  The  legislature  incorporated  D.  and  his  associates,  and 
the  company  at  once,  without  objection  from  S.  or  any  one  in  his 
interest,  took  possession  of  the  property  and  operated  the  railroad 
as  owner.  One  L.,  who  had  succeeded  to  S.  under  his  contracts, 
assumed  control  of  the  company,  and  was  its  principal  stockholder. 
A  new  railroad  company  was  then  incorporated,  which  absorbed  the 
other  and  took  possession  of  its  property.  ,  Both  S.  and  L.  were 
named  as  incorporators  of  the  new  company.     The  corporation  W.f 
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whose  funds  S.  had  thus  embezzled  and  invested,  averred  in  its  bill 
that  the  ownership  of  the  property  was  in  it.  Through  its  agents  it 
had  also  entered  into  a  contract  of  settlement  with  S.  and  L.,  stipu- 
lating that  the  money  it  had  lost  should  be  paid  to  it  from  the  pro- 
ceeds of  the  sales  of  certain  State  bonds  to  be  issued  to  the  railroad 
company  on  the  faith  of  the  ownership  of  this  property.  Held,  that 
the  corporation  W.  was  estopped  from  setting  up  title  to  the  prop- 
erty as  against  bona  fide  holders  of  the  bonds.  Id. 
8.  The  legislation  under  which  certain  bonds  were  issued  by  the  State 
of  Florida  in  aid  of  railroads  having  been  pronounced  unconstitu- 
tional by  the  Supreme  Court  of  that  State,  this  court  passes  upon 
the  liability  of  the  railroad  company  as  guarantors  of  such  bonds,—- 
the  case  upon  the  facts  being  within  the  rule  of  the  liability  of  an 
indorser  of  commercial  paper.     Id. 

4.  The  State,  by  the  terms  of  the  statute,  having  a  lien  on  the  property 

of  the  railroad  company  as  trustee  for  the  holders  of  the  bonds,  it 
does  not  follow,  because  the  provisions  of  the  statute  in  respect  to 
the  execution  and  exchange  of  the  State  bonds  is  unconstitutional, 
that  the  statutory  lien  is  void  also.  The  unconstitutional  part  of  the 
statute  may  in  this  instance  be  stricken  out,  and  the  statutory  mort- 
gage left  in  full  force.     Id. 

5.  A  suit  was  brought  by  the  State  of  Florida  against  the  F.  C.  Railroad 

Company,  alleging  default  in  the  payment  of  interest  due  on  the 
company '8  bonds  given  in  exchange  for  State  bonds,  and  seeking  to 
enforce  the  statutory  lien  by  the  sale  of  the  roads  and  the  applica- 
tion of  the  proceeds  to  the  holders  of  the  State  bonds.  The  com- 
pany answered,  setting  up  fraud,  the  unconstitutionality  of  the  law 
touching  the  State  bonds,  and  averring  that  the  railroad  bonds  were 
not  a  lien.  The  Supreme  Court  of  the  State  dismissed  the  bill  be- 
cause it  was  not  proved  that  any  of  the  State  bonds  were  in  the 
hands  of  bona  fide  holders.  The  point  as  to  the  statutory  authority, 
however,  to  exchange  the  bonds  and  create  a  lien,  was  directly  made 
by  the  pleadings,  and,  after  full  argument,  elaborately  considered  by 
the  court.  Held,  that  the  decision  on  this  point  was  in  no  just  sense 
obiler.    Id. 

FORECLOSURE.    See  Louisiana,  4t;  Mortgage,  7, 8;  Res  Judicata;  Super- 
sedeas,  1. 

FORFEITURE. 
The  ruling  that  when  an  act  has  been  done  which  the  law  declares  shall 
work  the  forfeiture  of  property,  the  right  of  the  government  at  once 
attaches  to  pursue  and  seize  the  property  whenever  and  wherever 
it  may  be  found  and  assert  the  forfeiture,  reaffirmed.  Henderson's 
Distilled  Spirits,  14  Wall.  44,  cited  and  approved.  Thacher's  Dis- 
tilled Spirits,  679. 

FRAUD.     See  Ante-nuptial  Settlement;  Assignee  in  Bankruptcy;  Deed; 
Wife,  Settlement  of  Lands  upon. 
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FRAUDULENT  CONVEYANCE.     See  Bankruptcy,  1. 

FUTURE  ADVANCES,  MORTGAGE  TO  SECURE.  See  Mortgage, 
1-3. 

GALLOONS.     See  Customs  Duties,  3. 

GRAND  JURY,  SELECTION  OF.  See  Constitutional  Law,  22  \  Crimi- 
nal Law,  6. 

GRANT.     See  Land-Grant. 

GRANT,  MONUMENTS  CALLED  FOR  IN.     See  Monument*. 

GRANTOR  AND  GRANTEE.    See  Bankruptcy,  1;  Deed,  1. 

GUARANTY.     See  Warehouseman. 

GUARDIAN.     See  Minors,  Property  of,  1,  3. 

GUARDIAN  AD  LITEM.     See  Jurisdiction,  13,  14. 

HOMESTEAD   SETTLEMENT.     See  Land-Grants,  5. 

HOUSE  OF  REPRESENTATIVES,  POWER  OF,  TO  PUNISH  FOR 
CONTEMPT.     See  Constitutional  Law,  3-13. 

HUSBAND  AND  WIFE.  See  Ante-nuptial  Settlement;  Criminal  Law, 
1,  2;  Mortgage,  7;  Wife,  Settlement  of  Lands  upon. 

ILLINOIS.  See  Causes,  Removal  of  12;  Constitutional  Law,  14,  27,  35; 
Interest;  Municipal  Bonds,  17;  Public  Act;  Railroad  Companies, 
Subscnptions  to  the  Capital  Stock  of  1,6. 

1.  Under  the  Constitution  of  Illinois  of  1848,  a  bill  passed  by  both 

Houses  of  the  legislature  became  a  law  when  it  was  approved  and 
signed  by  the  governor  of  the  State  within  ten  days  after  its  pre- 
sentation to  him;  and  this,  notwithstanding  the  fact  that,  when  the 
bill  was  so  approved  and  signed,  the  legislature  had  adjourned  sine 
die.     Seven  Hickory  v.  Ellery,  423. 

2.  The  word  "inhabitants,"  where  it  occurs  in  the  first  section  of  the 
.  act  of  the  General  Assembly  of  Illinois,  entitled  "An  Act  to  amend 

an  act  entitled  '  An  Act  to  incorporate  the  Illinois  Grand  Trunk 
Railway/  "  means  legal  voters.     Walnut  v.  Wade,  083. 

IMMUNITY  FROM  TAXATION.     See  Taxation,  1-4,  8. 

IMPORTS,  DUTIES  ON.     See  Customs  Duties. 

INDIANA.     See  Lands  taken  for  Public  Use. 

INDICTMENT.  See  Causes,  Removal  of,  7;  Constitutional  Law,  22;  Crimi- 
nal Law. 

INFANT.     See  Jurisdiction,  13,  14;  Minors,  Property  of. 

INJUNCTION.     See  Admiralty,  8;  Causes,  Removal  of,  12;  Taxation, 
11-13. 
After  the  plaintiff  removed  to  the  proper  Circuit  Court  of  the  United 
States  a  suit  in  replevin  brought  in  a  State  court,  the  latter  pro- 
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ceeded  to  try  it  and  render  judgment  for  a  retorno  habendo.  An 
action  having  been  thereupon  brought  in  the  State  court  against 
him  and  his  sureties  on  the  replevin  bond,  they  filed  their  bill  in 
the  Circuit  Court,  praying  that  the  plaintiff  in  that  action  be  en- 
joined from  further  prosecuting  it.  Held,  that  the  Circuit  Court 
properly  granted  the  prayer  of  the  bill.    Dietzsch  v.  Huidekoper,  494. 

INSOLVENT  CORPORATION.     See  Railroad  Companies,  Subscriptions 
to  the  Capital  Stock  of,  4-7. 

INSTRUCTIONS  TO  JURY.     See  Practice,  4,  5,  25,  30. 

INSURABLE  INTEREST. 

1.  The  owner  of  the  equity  of  redemption  has  an  insurable  interest  equal 

to  the  value  of  the  buildings  on  the  land.  Insurance  Company  v. 
Stinson,  25. 

2.  A  party  having  a  mechanic's  lien  on  buildings  by  him  erected  on 

land  then  covered  by  mortgage  has  an  insurable  interest,  limited 
only  by  their  value  and  the  amount  of  his  claim.  His  discontinu- 
ance of  his  suit  to  enforce  the  lien  after  their  destruction  is  not 
matter  of  defence  to  his  action  on  the  policy.     Id. 

INSURANCE.     See  Insurable  Interest. 

INTEREST.     See  Coupons,  2;  Usury. 

The  court  enforces  the  ruling  of  the  Supreme  Court  of  Illinois,  that  a 
note  given  in  that  State  for  a  sum  of  money  at  a  stipulated  rate  of 
interest  not  exceeding  ten  per  cent  per  annum,  bears  that  rate  as 
long  as  the  principal  remains  unpaid.     Ohio  v.  Frank,  697. 

INTERNAL  REVENUE.     See  Internal  Revenue  Stamps. 

1.  While  a  distillery,  the  capacity  of  which  was  estimated  at  416.90 

bushels  of  grain  each  twenty-four  hours,  was  in  full  operation,  A., 
the  owner  thereof,  made  application,  under  sect.  3311,  Rev.  Stat, 
to  have  the  capacity  reduced  to  207.45  bushels,  by  closing  six  tubs. 
According  to  the  practice  prevailing  in  that  collection  district,  two 
tubs  were  closed  a  day,  commencing  May  2, 1876.  On  May  2  and  8 
A.  mashed  207.45  bushels,  but  distilled  beer  from  415.96  bushels, 
which  he  had  mashed  April  30  and  May  1.  Thereafter  he  used 
207.45  bushels  daily.  All  the  spirits  produced  by  him  during  May 
■were  reported  by  him,  and  the  tax  thereon  duly  paid.  Held,  1.  That 
the  producing  capacity  of  the  distillery  was  not  in  law  reduced  to 
207.45  bushels  per  day  until  May  4.  2.  That  for  the  beer  distilled 
from  the  415.96  bushels  of  grain  mashed  April  30  and  May  1,  A. 
was  not  liable  to  be  taxed  as  for  material  used  by  him  in  excess  of 
the  producing  capacity  of  his  distillery  on  May  2  and  3.  Weitzel  v. 
Rule,  340. 

2.  The  regulation  prescribed  by  the  Commissioner  of  .Internal  Revenue, 

that  "  whenever  any  rectifier  proposes  to  empty  any  spirits,  for  the 
purpose  of  rectifying,  purifying,  refining,  redistilling,  or  compounding 
the  same,  he  will  file  with  the  collector  a  notice  or  statement  giving 
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the  number  of  casks  or  packages,  the  serial  number  of  each,  tho 
number  of  wine  and  proof  gallons  in  each,  the  kind  of  stamps  and 
serial  numbers  of  each,  the  particular  name  of  such  spirits  as  known 
to  the  trade,  the  proof,  by  whom  produced,  the  district  where  pro- 
duced, by  whom  inspected,  and  the  date  of  inspection,"  is  within 
the  purview  of  the  power  conferred  upon  that  officer  by  sect.  3249  of 
the  Revised  Statutes,  "  to  prescribe  rules  and  regulations  to  secure  a 
uniform  aud  correct  inspection,  weighing,  marking,  and  gauging  of 
spirits."     Thachcr's  Distilled  Spirits,  679. 

INTERNAL  REVENUE  STAMPS. 

1.  Ah  assistant  treasurer  of  the  United  States  to  whom,  without  pre- 

payment therefor,  the  Commissioner  of  Internal  Revenue  furnishes 
for  sale  and  distribution  sealed  packages  of  adhesive  stamps,  is  not 
entitled  to  commissions  or  extra  compensation  for  selling  them. 
Folger  v.  United  States,  30. 

2.  A  collector  of  internal  revenue  gave  bond,  Sept.  16,  1864,  with  sure- 

ties to  the  United  States,  conditioned  for  the  payment  of  the  money 
received  by  him  for  stamps  sold,  and  the  return  of  those  not  sold, 
which  had  been  or  might  be  delivered  to  him  under  the  act  of 
March  3,  1863,  c.  74.  That  act  was  repealed  June  30,  1864.  Held, 
that  the  liability  of  the  sureties  was  limited  to  the  stamps  de- 
livered to  him  before  the  last-mentioned  date.  Untied  States  ▼. 
•  Hough,  71. 
8.  A  dealer  in  tobacco,  who  is  assessed  upon  his  sales  thereof  when  it  is 
in  a  bonded  warehouse,  is  not  liable  to  be  taxed  for  the  revenue 
stamps  required  to  be  affixed  thereto  before  the  removal  thereof, 
unless  they  were  at  the  time  of  such  sales  so  affixed,  whereby  they 
entered  into  the  value  of  the  tobacco  and  formed  a  part  of  the  price 
thereof.     Jones  v.  Van  Benthuysen,  87. 

INTER-STATE  COMMERCE.    See  Commerce,  3. 

IOWA.     See  Jurisdiction,  17;  Land- Grants,  3-5. 

JUDGMENT,  BILL  TO  ENJOIN.    See  Practice,  29. 

JUDGMENT  BY  DEFAULT.     See  Causes,  Removal  of,  13. 

JUDICIAL  DECISION.     See  Florida,  5. 

It  cannot  be  said  that  a  case  is  not  authority  on  one  point,  because, 
although  that  point  was  properly  presented  and  decided  in  the 
regular  course  of  the  consideration  of  the  cause,  something  else 
was  found  in  the  end  which  disposed  of  the  whole  matter.  Railroad 
Companies  v.  Schutte,  118. 

JURISDICTION.     See  Appeal;  Causes,  Removal  of ;  Constitutional  Law, 
22;  Practice,  17;  Res  Judicata  ;  Writ  of  Error. 

I.  Of  the  Supreme  Court. 

1.  Qucere,  Does  the  act  of  June  1, 1872,  c.  255  (17  Stat.  196;  Rev.  Stat, 
sect.  914),  authorize  the  review  here  of  an  action  at  law,  wherein, 
pursuant  to  the  practice  of  the  courts  of  the  State  in  which  the  Cir- 
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cuit  Court  was  held,  the  facts  were  found  by  a  referee.  Boogher  v. 
Insurance  Company ',  90. 

2  Sect.  700  of  the  Revised  Statutes  is  the  only  enactment  providing  for 
tlio  review  here  of  a  civil  cause  where  an  issue  of  fact  has  been  tried 
in  the  Circuit  Court  otherwise  than  by  a  jury.     Id. 

8.  In  order  to  give  this  court  jurisdiction  to  determine  whether  the  facts 
found  by  the  referee,  and  confirmed  by  the  court  below,  are  sufficient 
to  support  the  judgment,  they  must  be  treated  as  the  finding  of  the 
court.  Otherwise,  there  has  not  been  such  a  judicial  determination 
of  them  as  to  make  them  conclusive  here.     Id. 

4.  This  court  cannot,  by  mandamus,  compel  an  inferior  court  to  reverse 

its  decision  made  in  the  exercise  of  its  legitimate  jurisdiction.  Ex 
parte  Burlis,  238. 

5.  A  judgment  or  a  decree  of  the  Supreme  Court  of  the  District  of  Co- 

lumbia cannot  be  re-examined  here,  unless  the  matter  in  dispute, 
exclusive  of  costs,  exceeds  the  value  of  $2,500.  Dennison  v.  Alex- 
ander, 522. 

6.  This  court  has  authority,  under  sect.  700  of  the  Revised  Statutes,  to 

determine,  as  in  case  of  a  special  verdict,  whether  the  facts  set  forth 
in  an  agreed  statement  whereon  the  cause  was  submitted  for  trial  are 
sufficient  in  law  to  support  the  judgment,  although  the  finding  of 
the  Circuit  Court  on  them  be  in  form  general.  Supervisors  v.  Ken- 
nicolt,  554. 

7.  In  a  suit  brought,  in  one  of  her  courts,  by  the  State  of  Louisiana, 

seeking  to  restrain  payment  on  the  bonds  issued  to  the  New  Orleans, 
Mobile,  and  Chattanooga  Railroad  Company,  under  an  act  of  the 
legislature  approved  April  20,  1871,  and  praying  for  relief,  upon  the 
ground  that  the  act  was  in  violation  of  the  constitutional  amend- 
ment of  1870,  which  declares  *'  that,  prior  to  the  first  day  of  Janu- 
ary, 1890,  the  debt  of  the  State  shall  not  be  so  increased  as  to  exceed 
twenty-five  millions  of  dollars,11  which  limit,  it  was  claimed,  bad 
been  attained  before  the  passage  of  the  act,  a  holder  of  some  of  the 
bonds,  who  was  permitted  to  intervene,  set  up  that  they  were  issued 
in  discharge  and  release  of  valid  and  then  subsisting  obligations  of 
the  State,  which,  prior  to  the  adoption  of  the  amendment,  had  been 
created  under  her  legislation.  Held,  that  this  court  has  jurisdiction 
to  determine  whether  the  amendment  as  construed  by  the  court 
below,  and  applied  to  the  facts  of  the  case,  impairs  the  obligation  of 
a  contract.      Williams  v.  Louisiana,  637. 

8.  In  a  suit  for  partition,  the  value  of  the  undivided  part  in  controversy, 

and  not  of  the  lands,  determines  the  appellate  jurisdiction  of  this 
court.     McCarthy  v.  Provost,  673. 

9.  The  act  of  March  3, 1875,  c.  137  (18  Stat.,  pt.  3,  p.  470),  did  not 

change  the  jurisdiction  of  this  court  to  review  the  final  judgment  or 
decree  of  the  Circuit  Court.     Whitsitt  v.  Railroad  Company,  770. 
10.  The  judgment  of  the  Circuit  Court,  on  a  plea  to  the  jurisdiction,  will 
not  be  reviewed  here  upon  a  petition  for  a  mandamus.    Ex  part* 
Railway  Company,  791. 
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JURISDICTION  (continued). 
II.  Op  the  Circuit  Court. 

11.  A  right  arising  under  or  a  liability  imposed  by  either  the  common 

law  or  the  statute  of  a  State  may,  where  the  action  is  transitory,  be 
asserted  and  enforced  in  any  circuit  court  of  the  United  States  hay- 
ing jurisdiction  of  the  subject-matter  and  the  parties.  Dennick  t. 
Railroad  Company,  11. 

12.  A.  died  in  New  Jersey  from  injuries  there  received,  for  which,  if 

death  had  not  ensued,  B.,  the  party  inflicting  them,  would  hare 
been  liable  to  an  action  for  damages.  The  statute  of  that  State 
(supra,  p.  12)  provides  that  such  an  action  may  be  brought  against 
the  party  by  the  personal  representative  of  the  deceased.  C, 
appointed,  under  the  laws  of  New  York,  administratrix  of  A., 
brought,  in  a  court  of  the  latter  State,  a  suit  against  B.,  which,  by 
reason  of  the  citizenship  of  the  parties,  was  removed  to  the  Circuit 
Court  of  the  United  States.  Held,  1.  That  the  suit  can  be  main- 
tained, the  right  of  action  not  being  limited  by  the  statute  to  a  per- 
sonal representative  of  the  deceased  appointed  in  New  Jersey  and 
amenable  to  her  jurisdiction.  2.  That  distribution  of  moneys  re- 
covered by  C.  from  B.  may  be  enforced  by  the  courts  of  New  York 
in  the  manner  prescribed  by  that  statute.     Id. 

13.  Where  a  suit  is  brought,  not  to  enforce  a  claim  or  lien  upon  prop- 

erty, but  to  cancel  a  purely  personal  cou tract,  the  Circuit  Court  can- 
not acquire  jurisdiction  of  the  defendant  unless  he  appear  or  there 
be  personal  service  of  process  upon  him  within  the  district.  If  he 
is  an  infant,  the  decree  against  him  is  void  on  its  face,  the  record 
showing  affirmatively  the  non-service  of  process,  although  a  guardian 
ad  litem  was  appointed  for  him  in  his  absence.  Insurance  Company 
v.  Bangs,  435. 

14.  The  necessity  for  such  service  on  the  infant  is  not  obviated  by  the 

State  statute  requiring  his  general  guardian  "  to  appear  for  and  rep- 
resent his  ward  in  all  legal  suits  and  proceedings,  unless  when 
another  person  is  appointed  for  the  purpose  as  guardian  or  next 
friend."    Id. 

15.  The  Circuit  Court  has  jurisdiction  of  suits  by  or  against  a  national 

bank,  without  regard  to  the  citizenship  of  the  parties.  County  of 
Wilson  v.  National  Bank,  770. 
10.  An  attachment  cannot  be  sued  out  of  the  Circuit  Court  against  the 
property  of  the  defendant  in  an  action  where  the  court  has  not 
acquired  jurisdiction  of  the  person.  Ex  parte  Railway  Company, 
794. 

17.  This  ruling  is  applicable  to  the  Circuit  Court  of  the  United  States 

sitting  in  Iowa,  notwithstanding  the  act  of  June  4,  1880,  c.  120. 
21  Stat.  155.    Id. 

III.  Ix  General. 

18.  A  court  which  has  once  rightfully  obtained  jurisdiction  of  the  parties 

may  retain  it  until  complete  relief  is  afforded  within  the  general 
scope  of  the  subject-matter  of  the  suit.     Ward  v.  Todd,  327. 
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JUROR,  CHALLENGE  OF.     See  Criminal  Law,  8,  4. 

JURORS,   SELECTION   OF.     See  Causes,  Removal  of,  7,  8;  Constitu- 
tional Law,  18,  22. 

JURY,   WAIVER  OF.     See  Practice,  8,  9. 

1.  A  stipulation  in  writing,  signed  by  the  parties  and  filed  with  the 

clerk,  that  the  cause  shall  be  tried  by  the  court,  is  equivalent  to 
their  waiver  of  a  jury.     Bamberger  v.  Terry,  40. 

2.  A  stipulation,  signed  by  the  parties  or  their  attorneys,  and  filed  with 

the  clerk  of  the  Circuit  Court,  submitting  a  civil  cause  for  trial  on 
an  agreed  statement  of  facts,  is  u  a  stipulation  in  writing  waiving  a 
jury,"  within  the  meaning  of  sect.  649  of  the  Revised  Statutes. 
Supervisors  v.  Kennicott,  554. 

KANSAS,  LANDS  HELD  IN,  BY  INDIAN  HALF  BLOODS.    See 
Taxation,  3,  4. 

LACES.     See  Customs  Duties,  3. 

LACHES.     See  Limitations,  Statute  of,  2. 

LAND-GRANTS.     See  Mexican  Land-Grants. 

1.  The  grant  of  the  right  of  way  which  the  act  of  July  23,  1866,  c.  212 

(14  Stat.  210),  makes  to  the  St.  Joseph  and  Denver  City  Railroad 
Company,  "  to  the  extent  of  one  hundred  feet  in  width  on  each 
side  of  said  road  where  it  may  pass  through  the  public  domain,"  is 
absolute  and  in  prcesenti,  and  a  party  subsequently  acquiring  a  par- 
cel of  such  lands  takes  it  subject  to  that  right.  Railroad  Company 
t.  Baldwin,  426. 

2.  Quaere,  Where  Congress  has  conferred  upon  a  railroad  corporation, 

organized  under  the  laws  of  a  State,  the  right  of  way  over  the  pub- 
lic lands  in  a  Territory,  can  the  State,  subsequently  created  out 
of  that  Territory,  prevent  the  corporation  from  enjoying  that  right. 
Id, 

3.  The  grant  made  to  Iowa  by  the  act  of  May  15,  1856,  c.  28  (11  Stat. 

9),  to  aid  in  the  construction  of  a  railroad  from  Davenport  to  Coun- 
cil Bluffs,  is  in  prcesenti,  and,  with  certain  exceptions  therein  speci- 
fied, it  vested  in  the  State  the  title  to  every  section  of  public  land 
designated  by  odd  numbers  for  six  miles  in  width  on  each  side  of 
the  road,  when  the  line  thereof  should  be  definitely  fixed.  Ghinnell 
v.  Railroad  Company,  739. 

4.  The  act  authorized  the  State,  subject  to  the  approval  of  the  Secretary 

of  the  Interior,  to  select,  within  the  limit  of  fifteen  miles  of  the 
road,  land  in  alternate  sections  equal  in  amount  to  that  which, 
within  the  six-mile  limit,  had  been  sold  or  otherwise  appropriated 
by  the  United  States.  Quare,  Does  the  right  to  any  particular  sec- 
tion or  part  of  section,  beyond  the  six-mile  limit,  vest  in  the  State 
before  the  selection  of  it  has  been  reported  to  and  approved  by  the 
proper  officer.    Id. 

5.  After  the  lands  had  been  duly  certified  to  the  State  or  to  the  railroad 

company,  to  which  she  transferred  them,  the  legal  title  thereto  was 
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LAND-GRANTS  (continued). 

subject  to  be  defeated  only  by  the  United  States,  should  there  be  a 
breach  of  any  condition  annexed  to  the  grant,  and  it  was  not  divested 
by  a  change  of  the  location  of  part  of  the  line  of  road  authorized  by 
the  act  of  June  2,  1864,  c.  103  (13  Stat.  05),  although  they  are  not 
situate  within  twenty  miles  of  the  relocated  line.  Subsequent  set- 
tlers could,  therefore,  acquire  no  right  thereto  under  the  pre-emption 
or  the  homestead  laws.     Id. 

LANDS,   SALE  OF.     See  Contracts,  14. 

LANDS  TAKEN  FOR  PUBLIC  USE. 

1.  Sect.  7,  art.  1,  of  the  Constitution  of  Indiana,  adopted  in  1816,  pro- 

vides "  that  no  man's  particular  services  shall  be  demanded,  or  prop- 
erty taken  or  applied  to  public  use,  without  the  consent  of  his 
representatives,  or  without  a  just  compensation  being  made  there- 
for." Under  an  act  of  the  General  Assembly,  uto  provide  for  a 
general  system  of  internal  improvements,"  approved  Jan.  27,  1836, 
the  board  thereby  created  was  authorized-  to  enter  upon,  take  pos- 
session of,  and  use  lands.  Held,  that  the  right  to  enter  and  use  them 
was  complete  as  soon  as  they  were  actually  appropriated  under  the 
authority  of  that  act,  but  that  the  title  to  them  did  not,  without  the 
consent  of  the  owner,  vest  in  the  State  until  just  compensation  was 
made  to  him  therefor.     Kennedy  v.  Indianapolis,  599. 

2.  The  decisions  of  the  Supreme  Court  of  Indiana  upon  this  point  cited 

and  examined.  Id. 
8.  In  this  case  nothing  was  paid,  it  being  considered  that  the  benefits 
resulting  from  the  construction  of  the  contemplated  work  would  fur- 
nish the  owner  just  compensation  for  the  land  taken.  The  work 
was  never  constructed,  and  the  State  sold  the  property.  Held,  that 
no  title  passed  to  the  purchaser.     Id. 

LAST  WILL   AND  TESTAMENT.     See  Partnership,  1. 
LAW  MERCHANT.     See  County  Warrants,  4. 
LEGACY.     See  Partnership,  1,  2. 

LETTERS-PATENT. 

1.  Letters-patent  No.  79,989,  granted  July  14, 1868,  to  Hiram  ¥.  Laxear, 

for  an  improvement  in  gas-heaters,  are  valid.  Sharp  v.  Stamping 
Company,  250. 

2.  Letters-patent  granted  by  the  United  States  do  not  exclude  from  the 

operation  of  the  tax  or  license  law  of  a  State  the  tangible  property 
in  which  the  iuvention  or  discovery  is  embodied.  Webber  v.  Fir- 
ginia,  344. 

8.  The  invention  embraced  by  letters-patent  No.  38,924,  granted  June 
16,  1863,  to  George  Wicke,  for  an  improvement  in  machines  for 
nailing  boxes,  is  a  new  combination  of  old  elements,  all  of  which 
are  necessary  to  the  validity  of  his  letters.     Wicke  v.  Ottrum,  461. 

4.  The  fourth  and  fifth  claims  of  those  letters,  fairly  construed,  are  for 
the  combination  of  the  cam,  gate,  and  treadle  of  the  adjustable 
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LETTERS-PATENT  (continued). 

riage,  table,  and  slide,  with  the  elements  of  the  other  claims,  and 
they  are  not  infringed  by  machines  manufactured  substantially  in 
accordance  with  letters -patent  No.  172,579,  granted  Jan.  25,  1876, 
to  Henry  P.  Ostrum,  for  an  improvement  in  machines  for  nailing 
boxes.     Id. 

5.  Under  the  patent  laws  in  force  in  1866,  letters-patent  became  abso- 

lutely void  on  the  surrender  of  them.     Peck  v.  Collins,  660. 

6.  The  fifty-third  section  of  the  act  of  July  8, 1870,  c.  230  (16  Stat.  205; 

Rev.  Stat.,  sect.  4916),  declares  that  the  surrender  u  shall  take  effect 
upon  the  issue  of  the  amended  patent."  Semble,  that  the  effect  of 
an  adverse  decision  on  the  title  of  the  patentee  to  the  invention 
would  be  as  fatal  to  the  original  letters  as  to  his  right  to  a  reissue. 
Id. 

7.  Reissued  letters-patent  are  void,  if  they  embrace  a  broader  claim  than 

that  for  which  the  original  letters  were  issued.  Manufacturing  Com- 
pany v.  Corbin,  786. 

8.  Reissued  letters-patent  No.  4289,  granted  March  7,  1871,  to  George 

Crouch,  for  an  improvement  in  straps  for  shawls,  are  void,  by  reason 
of  the  prior  knowledge  and  public  use  of  the  invention  which  they 
describe.     Crouch  v.  Roemer,  797. 

9.  The  substitution  of  a  known  equivalent  for  one  of  the  elements  of  a 

former  structure  is  not  patentable.     Id. 

LEX  REI   SITM.     See  Minors,  Property  of,  1. 

LIABILITY,  LIMITATION   OF.     See  Admiralty,  1-4. 

LICENSE.     See  Commerce. 

LIEN.     See  Florida,  4;   Insurable  Interest;  Partnership,  3,  4;  Taxation, 
8,9. 

LIMITATION  OF  LIABILITY.     See  Admiralty,  1-4. 

LIMITATIONS,    STATUTE  OF.     See  Prescription. 

1.  An  action  on  a  debt  or  claim  is  not  barred  by  a  composition  between 

a  debtor  and  his  creditors,  under  sect.  17  of  the  act  of  June  22, 
1874,  c.  390  (18  Stat.,  pt.  3,  p.  183),  if  it  would  not  be  barred  by  his 
discharge  under  the  bankrupt  law.     Wilmot  v.  Mudge,  217. 

2.  A.,  pursuant  to  his  contract,  surrendered  to  a  railroad  company  cou- 

pons attached  to  some  of  its  bonds,  whereof  he  was  the  holder,  and 
took  in  exchange  therefor  certificates  of  preferred  stock.  The  road, 
with  its  franchises,  was  subsequently  sold  by  the  trustees  of  the  In- 
ternal Improvement  Fund  of  Florida,  to  pay  the  bonds,  whereof 
those,  which  he  held,  constituted  a  part.  Eight  years  after  the  sale 
he  brought  suit  to  rescind  the  contract  upon  the  ground  of  fraud, 
all  the  particulars  of  which  were  as  well  known  to  him  when  the 
sale  was  made  as  at  any  subsequent  time.  Held,  that  his  right  to 
relief  was  barred  by  his  laches  and  by  the  Statute  of  Limitations. 
Coddington  v.  Railroad  Company,  409. 
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LIMITATIONS,  STATUTE  OF  (continued). 

3.  The  Statute  of  Limitations  is  a  bar  to  a  suit  brought  four  years  after 

a  bank  in  South  Carolina  had  permanently  suspended  specie  pay- 
ments, by  a  holder  of  its  notes  to  enforce  the  individual  liability  of 
the  stockholders.     Terry  v.  McLure,  442. 

4.  Carrol  v.  Green  (92  U.  S.  509)  and  Godfrey  v.  Terry  (97  id.  171)  cited 

and  approved.     Id. 

LIS  PENDENS.     See  Louisiana,  4. 

LOUISIANA.     See  Causes ,  Removal  of,  2;    Constitutional  Law,  32-34; 
Pledge;  Usury. 

1.  The  failure  to  inscribe  or  to  reinscribe  a  mortgage  of  lands  in  Louisi- 

ana does  not  affect  its  validity  as  against  the  parties  thereto  or  their 
heirs.     Cucullu  v.  Hernandez,  105. 

2.  To  secure  the  payment  of  his  note,  A.,  the  owner  of  lands,  executed 

a  mortgage  of  them,  which  was  duly  inscribed,  but  never  reinscribed. 
He  subsequently  conveyed  them  to  B.,  who  contracted  to  pay  the 
note  as  part  of  the  purchase-money,  and,  to  secure  it  and  the  re- 
mainder of  the  purchase-money,  granted  a  mortgage  of  them  with 
vendor's  privilege,  in  the  act  of  sale  to  him,  which  was  in  due  time 
inscribed  and  reinscribed.  After  the  note  was  overdue,  B.  paid  in- 
terest thereon  from  time  to  time;  and,  to  compel  him  to  perform  his 
contract,  A.  brought  suit,  which  was  pending  at  the  time  that  he 
filed  his  bill  of  foreclosure  against  B.  and  C,  the  latter  being  the 
transferee  of  the  note  and  mortgage  executed  by  A.  Held,  1.  That 
the  prescription  as  to  the  note  was,  against  A.  and  B.,  interrupted 
by  the  payment  of  the  interest,  and  was  suspended  during  the  con- 
tinuance of  that  suit.  2.  That,  notwithstanding  the  lapse  of  more 
than  ten  years  since  the  inscription  of  that  mortgage,  C.  is  entitled 
to  priority  of  payment  out  of  the  proceeds  of  the  sale  of  the  lands. 
Id. 

8.  A  party,  after  contesting,  by  prolonged  litigation,  a  claim  against 
him,  is  not  entitled  to  the  benefit  of  art.  2652  of  the  Civil  Code  of 
Louisiana,  and  cannot  cancel  it  by  paying  what  it  cost  the  party  to 
whom  it  was  transferred.     Id. 

4.  This  court  enforces,  as  a  rule  of  property  applicable  to  Louisiana,  the 
decision  of  the  Supreme  Court  of  that  State,  that  a  mortgage  of 
lands  has  no  effect  as  to  third  persons,  unless  it  be  inscribed  in  the 
proper  public  office,  and  that,  save  in  the  single  case  of  a  minor's 
mortgage  upon  the  property  of  his  tutor,  every  mortgage  ceases  to  be 
effectual  against  third  parties,  unless  it  be  reinscribed  within  ten 
years  from  the  date  of  its  original  inscription,  and  that  neither  the 
pact  de  non  alienando  nor  the  pendency  of  a  suit  to  foreclose  dispenses 
with  the  necessity  of  so  inscribing  or  reinscribing  it.  Bcndurant  r. 
Watson,  281. 

LOUISIANA,  MISSOURI,  CITY  OF.     See  Mandamus,  2. 

MAILS,  TRANSPORTATION  OF  THE.     See  Contracts,  12,  13. 
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MANDAMUS.     See  Evidence,  1;  Taxation,  6. 

1.  This  court  cannot,  by  mandamus,  compel  an  inferior  court  to  reverse 

its  decision  made  in  the  exercise  of  its  legitimate  jurisdiction*  Ex 
parte  Burtis,  238. 

2.  In  addition  to  the  tax  of  one  and  one-half  per  cent,  authorized  by 

sect.  2,  art.  3,  of  her  charter,  the  city  of  Louisiana,  Mo.,  may,  by  man- 
damus, be  compelled  to  levy,  assess,  and  collect  a  special  tax,  not  ex- 
ceeding one  per  cent  per  annum,  to  pay  a  judgment  rendered  against 
her,  whereon  an  execution  has  been  issued  and  returned  nulla  bona. 
Louisiana  v.  United  States,  280. 

3.  After  making  a  return  to  the  alternative  mandamus  sued  out  against 

him  by  a  judgment  creditor  of  a  township,  the  township  supervisor 
cannot  set  up  the  non-service  of  any  notice  in  the  cause.  Edwards 
v.  United  Slates,  471. 

4.  The  judgment  of  the  Circuit  Court  upon  a  plea  to  the  jurisdiction, 

will  not  be  reviewed  here  upon  a  petition  for  &  mandamus.  Ex  parte 
Railway  Company,  794. 

MANDATE,  DECREE  IN  ACCORDANCE  WITH.     See  Appeal,  2. 

MARRIAGE,  PROOF  OF.     See  Criminal  Law,  1,  2. 

MARSHALLING  OF  ASSETS.     See  Partnership,  3,  4. 

MECHANIC'S  LIEN.     See  Insurable  Interest. 

MEXICAN  LAND-GRANTS. 

1.  A  patent  issued  upon  a  confirmed  Mexican  grant  is  in  the  nature  oi  a 

conveyance  by  way  of  quitclaim.  It  is  conclusive  only  as  between 
the  parties  thereto,  and  is  evidence  that,  as  against  the  United 
States,  the  validity  of  the  grant  has  been  established.  Miller  v.  Bale 
(92  U.  S.  473)  cited  and  approved.     Adam  v.  Norris,  591. 

2.  Where  a  survey  and  a  patent  thereon  are  founded  upon  a  superior 

Mexican  grant,  the  rights  of  a  party  thereunder  are  not  concluded 
by  a  prior  survey  to  other  claimants.  Id. 
8.  A  patent  issued  upon  a  survey  of  a  grant  was  returned  by  the  grantee 
to  the  Commissioner  of  the  General  Land-Office,  who  ordered  an- 
other survey.  Held,  that  the  patent  issued  upon  the  last  survey  is 
not  rendered  invalid  because,  in  addition  to  lands  not  covered  by 
the  prior  patent,  it  purports  to  convey  those'  which  were  so  covered. 
Id. 

MICHIGAN.     See  Public  Officer,  Resignation  of,  1. 

MINERAL  LANDS. 

E.  and  R.,  two  mining  companies,  in  settlement  of  the  differences  be- 
tween them  respecting  the  possession  of  certain  ground  and  the  ores 
therein  contained  in  the  Eureka  Mining  District  in  Nevada,  entered 
into  an  agreement  establishing  between  specified  points  on  the 
earth's  surface  a  boundary  line  between  their  respective  claims,  and 
stipulating  that  E.  would  convey  to  R.  all  the  mining  ground  and 
claim  lying  northwesterly  of  said  line,  including  "all  veins,  lodes, 
vol.  xiix.  56 
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MINERAL  LANDS  (continued). 

ledges,  deposits,  dips,  spurs,  and  angles  on,  in,  or  under  the  same 
contained,"  and  that  R.  would  convey  to  E.,  with  a  covenant  of 
warranty  against  its  own  acts,  all  its  right,  title,  and  interest  in  and 
to  any  and  all  the  land  or  mining  ground  situated  on  the  southeast- 
erly side  of  said  line,  and  in  and  to  "  all  ores,  precious  metals,  veins, 
lodes,  ledges,  deposits,  dips,  spurs,  and  angles  on,  in,  or  under  the 
said  land  or  mineral  ground."  The  agreement  further  declared  that 
it  was  the  object  and  intention  of  the  parties  to  confine  the  working* 
of  R.  "to  the  northwesterly  side  of  the  said  line  continued  down- 
ward to  the  centre  of  the  earth."  Held,  that  the  agreemeut  must 
be  construed  as  extending  the  boundary  line  downwards  through 
the  dips  of  the  veins  or  lodes  wherever  they  may  go  in  their  course 
towards  the  centre  of  the  earth.  Richmond  Mining  Company  v. 
Eureka  Mining  Company,  839. 

MINORS,  PROPERTY  OF. 

1.  The  property  of  minora,  equally  with  that  of  adults,  is  subject  to  the 

lex  rei  sitas,  though  the  minors  reside  in  another  State  or  country. 
The  local  law  may  provide  for  the  guardianship  of  such  property, 
and  for  its  administration  and  investment.  By  comity  only  will 
anything  be  conceded  to  the  claims  of  the  guardian  of  the  domicile; 
although  it  is  usual,  by  comity,  to  appoint,  if  due  application  be 
made  for  that  purpose,  the  same  person  guardian  who  was  appointed 
by  the  domiciliary  court.     Hoyt  v.  Sprague,  613. 

2.  In  the  absence  of  constitutional  restraint  the  legislature  may  pass 

special  laws  for  the  sale  or  investment  of  the  estates  of  infants  or 
other  persons  who  are  not  sui  juris.     Id. 

3.  Where  an  executor  and  guardian  in  Rhode  Island,  by  virtue  of  such  a 

special  law,  and  by  order  of  the  Probate  Court,  conveyed  the  property 
of  infants  to  a  manufacturing  corporation,  by  way  of  investment  iii 
its  capital  stock,  —  Held,  that  the  conveyance  and  investment  were 
protected  by  the  law,  and  that  no  accouut  could  be  demanded  except 
for  the  stock  and  its  dividends.     Id. 

4.  Where  minors  were  interested  in  a  manufacturing  establishment,  as 

beneficiaries  under  a  deceased  partner,  and  the  administrator,  who 
was  also  their  guardian,  without  any  fraud,  but  with  entire  good 
faith,  allowed  the  business  to  be  continued  by  the  surviving  partners 
for  several  years,  without  filing  any  inventory  or  account;  and  the 
property  suffered  no  deterioration,  but  increased  in  value,  and  was 
then,  by  virtue  of  a  special  law,  transferred  to  a  corporation  created. 
for  the  purpose ;  and  the  beneficiaries,  after  that,  for  more  than  seven 
years  subsequently  to  coming  of  age,  received  dividends  on  their 
share  of  the  stock  and  annual  stated  accounts,  —  Held,  that,  bj 
reason  of  such  acquiescence,  they  could  not  sustain  a  bill  in  equity 
for  an  account  of  the  estate.     Id. 

MISSOURI.  See  Constitutional  Law,  29,  30;  Mandamus,  2;  Municipal 
Bonds,  9,  10;  Practice,  8;  Railroad  Companies,  Subscription*  to  tkt 
Capital  Stock  of,  1. 
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MONUMENTS. 

1.  The  general  rule  that  monuments  control  courses  and  distances  reas- 

serted in  reference  to  lands  situated  in  New  Hampshire.  Land 
Company  v.  Saunders,  316. 

2.  A  well-known  tract  of  land,  embraced  in  an  old  patent,  and  long  re- 

ferred to  by  name  in  the  Laws  of  the  State,  containing  settlements 
which  had  been  subject  to  the  census  and  tax  laws,  if  called  for  in  a 
subsequent  grant  made  by  the  State,  as  the  boundary  of  a  new  grant, 
is  such  a  monument  as  will  draw  to  it  the  limits  of  such  subsequent 
grant,  although  its  exterior  lines  were  never  actually  run  and  located 
on  the  ground;  and  the  State  will  be  precluded  from  injecting  a  still 
later  grant  between  the  two  prior  ones.     Id. 

3.  The  premises  in  a  grant  were  described  as  beginning  at  a  fixed  point, 

and  thence  "  running  east  seven  miles  and  one  hundred  and  seven- 
teen rods  to  Hart's  Location;  thence  southerly  by  the  westerly 
boundary  of  said  location  to  a  point  so  far  south  that  a  line  drawn 
thence  due  south  shall  strike  the  northwest  corner  of  the  town  of 
Burton;  thence  south  to  said  northwest  corner  of  Burton;  thence 
westerly,"  &c,  to  the  beginning.  Held,  1.  That  if,  when  the  grant 
was  made,  there  was  a  tract  well  known  as  Hart's  Location,  lying 
easterly  and  in  the  vicinity  of  the  land  granted,  and  if  it  had  a 
westerly  boundary  to  which  the  granted  tract  could,  by  any  rea- 
sonable possibility,  extend,  then  Hart's  Location  was  a  monument 
which  controlled  the  courses  and  distances  of  the  survey;  and  this, 
though  the  western  boundary  of  Hart's  Location  had  never  been 
actually  surveyed  on  the  ground;  and  though  the  northwest  corner 
of  Burton  did  not  lie  due  south  from  any  part  of  said  western 
boundary.  2.  That,  in  such  case,  the  connection  between  the  two 
monuments  —  the  western  boundary  of  Hart's  Location  and  the 
northwest  corner  of  Burton  —  would  be  the  shortest  line  between 
them,  though  the  course  should  be  different  from  that  named  in  the 
grant.     Id. 

MORTGAGE.     See  Bankruptcy,  1 ;  Res  Judicata. 

1.  A  national  bank  may  enforce  against  the  mortgagor   and  parties 

claiming  under  him  with  notice  a  mortgage  of  lands  executed 
to  it  as  collateral  security  for  his  then  existing  indebtedness  to  it, 
and  such  as  he  might  thereafter  incur.  National  Dank  v.  WhUr 
ney,  99. 

2.  An  objection  to  the  taking  of  such  a  mortgage  as  security  for  future 

advances  can  only  be  urged  by  the  United  States.     Id. 
8.  In  New  York,  a  mortgage  for  a  past  indebtedness,  if  taken  without 
notice  of  one  for  an  indebtedness  to  be  subsequently  incurred,  has 
precedence,  if  it  be  first  recorded.     Id. 

4.  The  failure  to  inscribe  or  to  reinscribe  a  mortgage  of  lands  in  Louisiana 

does  not  affect  its  validity  as  against  the  parties  thereto  or  their 
heirs.     Cucxdlu  v.  Hernandez,  105. 
6.  To  secure  the  payment  of  his  note,  A.,  the  owner  of  lands,  executed 
a  mortgage  of  them,  which  was  duly  inscribed,  but  never  reinscribed. 
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MORTGAGE  (continued). 

He  subsequently  conveyed  them  to  B.,  who  contracted  to  pay  the 
note  as  part  of  the  purchase-money,  and,  to  secure  it  and  the 
remainder  of  the  purchase-money,  granted  a  mortgage  of  them  with 
vendor's  privilege,  in  the  act  of  sale  to  him,  which  was  in  due  time 
inscribed  and  reinscribed.  After  the  note  was  overdue,  B.  paid  in- 
terest thereon  from  time  to  time ;  and,  to  compel  him  to  perform  his 
contract,  A.  brought  suit,  which  was  pending  at  the  time  that  he 
filed  his  bill  of  foreclosure  against  B.  and  C,  the  latter  being  the  trans- 
feree of  the  note  and  mortgage  executed  by  A.  Held,  1.  That  the 
prescription  as  to  the  note  was,  against  A.  and  B.,  interrupted  by 
the  payment  of  the  interest,  and  was  suspended  during  the  contin- 
uance of  that  suit  2.  That,  notwithstanding  the  lapse  of  more 
than  ten  years  since  the  inscription  of  that  mortgage,  G.  is  enti- 
tled to  priority  of  payment  out  of  the  proceeds  of  the  sale  of  the 
lands.     Id. 

6.  This  court  enforces,  as  a  rule  of  property  applicable  to  Louisiana,  the 

decision  of  the  Supreme  Court  of  that  State,  that  a  mortgage  of 
lands  has  no  effect  as  to  third  persons,  unless  it  be  inscribed  in  the 
proper  public  office,  and  that,  save  in  the  single  case  of  a  minor's 
mortgage  upon  the  property  of  his  tutor,  every  mortgage  ceases  to 
be  effectual  against  third  parties,  unless  it  be  reinscribed  within  ten 
years  from  the  date  of  its  original  inscription,  and  that  neither  the 
pact  de  non  alienando  nor  the  pendency  of  a  suit  to  foreclose  dis- 
penses with  the  necessity  of  so  inscribing  or  reinscribiug  it.  Bon- 
durant  v.  Watson,  281. 

7.  A  suit  was  brought  to  foreclose  a  mortgage  made  by  husband  and 

wife  of  land,  a  part  of  which  belonged  to  him  and  a  part  to  her. 
She  answered,  setting  up  that  he  obtained  her  signature  by  physical 
violence,  and  that  he  and  the  officer  who  took  her  acknowledgment, 
both  of  whom  died  before  her  answer  was  filed,  represented  to  her 
that  the  mortgage  did  not  cover  her  land.  HeMy  that  her  testimony 
is  not  sufficient  to  impeach  the  mortgage.  Insurance  Company  v. 
Nelson,  544. 

8.  A  mortgage  executed  by  a  railway  company,  to  secure  its  bonds,  pro- 

vides that,  in  case  of  default  for  six  mouths  in  the  payment  of 
the  interest  upon  either  of  them,  the  entire  amount  of  the  debt 
secured  "shall  forthwith  become  due  and  payable,"  and  that  the 
lien  of  the  mortgage  may  be  at  once  enforced.  The  bonds  them- 
selves declare  that,  "  in  case  of  the  non-payment  of  any  half-yearly 
instalment  of  interest  which  shall  have  become  due  and  been  de- 
manded, and  such  default  shall  have  continued  six  months  after 
demand, "  the  principal  of  the  bond  shall  be  become  due,  with  the 
effect  provided  in  the  mortgage.  Held,  that,  the  mortgage  being  a 
mere  security,  the  terms  of  the  bonds  must  control  in  determining 
when  the  principal  is  payable.     Railway  Company  v.  Sprague,  756. 

MORTGAGED  LANDS,  INSURABLE  INTEREST  IN  BUILDINGS 
THEREON.     See  Insurable  Interest. 
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MOTION  TO  QUASH.     See  Criminal  Law,  6. 

MUNICIPAL  BONDS.    See  Constitutional  Law,  27, 32, 34, 36 ;  Coupons,  8 ; 
Pleading ,  7. 

1.  Where  a  municipal  corporation,  being  thereunto  authorized  upon  the 

performance  of  certain  prerequisites,  has  issued  its  bonds,  which  get 
into  circulation  as  commercial  securities,  —  Held,  that  they  are  prima 
facie  binding  on  the  corporation  according  to  the  terms  and  condi- 
tions expressed  on  their  face,  and  that,  in  an  action  on  them,  or  the 
coupons  thereto  attached,  the  plaintiff  need  not  aver  such  perform- 
ance.    Lincoln  v.  Iron  Company,  412. 

2.  Where  a  county  subscribed  to  the  capital  stock  of  a  railway  company, 

and  issued  its  bonds  therefor,  the  creditors  of  the  company,  on  its 
becoming  insolvent,  are  entitled  to  enforce  the  liability  of  the  county 
on  the  bonds  which  are  due  and  unpaid.  County  of  Morgan  v.  Allen, 
498. 

8.  The  court  reaffirms  the  doctrine  announced  in  Sawyer  v.  Hoag  (17 
Wall.  619)  and  subsequent  cases,  that  the  assets  of  an  insolvent 
company,  including  the  moneys  due  from  a  shareholder  on  his  sub- 
scription to  its  capital  stock,  constitute  a  fund  for  the  payment  of  its 
creditors,  and  that  he  cannot,  to  their  prejudice,  be  released  from 
his  liability  by  any  arrangement  between  it  and  him  which  is  not 
fair  and  honest  and  for  a  valuable  consideration.  The  doctrine  is 
applicable  where  the  debt  created  by  the  subscription  of  a. county 
is  evidenced  by  its  bonds,  and  they  were  surrendered  to  it  in  fraud 
of  the  rights  of  creditors,  although  the  surrender  was  made  pur- 
suant to  a  consent  decree  in  a  suit  to  which  they  were  not  parties. 
Id. 

4.  In  consideration  of  the  facts  and  of  the  decisions  of  the  Supreme  Court 
of  Illinois,  in  cases  involving  the  same  question,  the  court  holds 
that  the  subscription  by  the  county  court,  on  behalf  of  the  county  of 
Morgan  in  that  State,  to  the  capital  stock  of  the  Illinois  River  Rail- 
road Company,  is  valid,  and  that  the  bonds,  having,  by  its  order 
and  in  conformity  with  the  terms  of  its  subscription,  been  delivered 
to  the  company,  are  binding  upon  the  county,  and  constitute  a  part 
of  the  assets  of  the  company  to  which  its  creditors  can  resort  for 
payment.     Id. 

6.  The  trustees  named  in  a  deed  of  mortgage  executed  by  that  company, 
to  secure  the  holders  of  its  bonds,  brought  a  foreclosure  suit,  and, 
under  the  decree  rendered,  became  the  purchasers  of  the  mortgaged 
property,  which  they  conveyed  to  a  new  company  chartered  by  the 
legislature.  In  a  suit  in  a  State  court,  to  which  they  were  made 
defendants,  they  set  up  that  they  were  entitled  to  the  possession  of 
the  county,  bonds  for  delivery  to  the  new  company.  Held,  that  a 
decree  against  them  does  not  estop  the  creditors  of  the  old  company, 
who  were  secured  by  that  mortgage,  from  asserting  their  right  to 
subject  the  county  bonds  to  the  payment  of  their  claims,  the  proceeds 
of  the  sale  of  the  mortgaged  property  being  insufficient  for  the  pur- 
pose.   Id. 
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MUNICIPAL  BONDS  (continued). 

6.  A  county,  having  lawful  authority,  issued  its  bonds  in  payment  of  its 

subscription  to  a  railroad  company.  Between  the  latter  and  another 
company  a  consolidation  was  about  to  take  place,  upon  condition 
that  the  county  court  would,  on  an  extension  of  time  being  granted, 
levy  and  collect  a  tax  sufficient  to  pay  the  amount  due  on  the  bonds. 
The  county  court  accepted  the  proposition,  and  gave  the  requisite 
assurance.  The  consolidation  thereupon  took  place.  Held,  that  the 
county  was  estopped  from  denying  the  validity  of  the  bonds  in 
the  hands  of  a  bona  fide  holder,  to  whom  they  were  transferred  for 
value  by  the  consolidated  company.  County  of  Tipton  v.  Locomotive 
Works,  523. 

7.  The  bonds  of  the  township  of  Harter,  dated  April  1,  1880,  signed  by 

the  supervisor  and  countersigned  by  the  clerk  of  the  township, 
reciting  that  they  are  issued  in  pursuance  of  the  authority  conferred 
by  those  acts  and  an  election  of  the  legal  voters  of  the  township, 
held  on  the  tenth  day  of  November,  1868,  under  their  provisions, 
are  valid  obligations  of  the  township,  although  the  donation  was 
voted  to  the  Illinois  Southeastern  Railway  Company,  and  they  were 
delivered  to  a  corporation  formed,  pursuant  to  law,  by  the  con- 
solidation of  that  company  with  another.  Harter  v.  Kernochan, 
562. 

8.  As  the  records  of  the  township  show  that  the  bonds  were  directed  to 

be  issued  and  delivered  to  the  new  company,  the  township  is,  as 
against  a  bona  fide  holder  of  them  for  value,  estopped  from  denying 
their  validity.     Id. 

9.  The  act  of  the  General  Assembly  of  Missouri  of  Feb.  16,  1872,  for- 

bidding, under  certain  penalties  therein  prescribed,  the  officers  of  a 
municipality  in  its  behalf  to  loan  the  credit  thereof,  or  donate  to  or 
subscribe  stock  in  any  railroad  or  other  company,  without  the  pre- 
vious assent  of  two-thirds  of  the  qualified  voters,  is  merely  prohibi- 
tory in  its  character,  and  confers  no  authority  on  those  officers  when 
such  assent  was  given.  Jairolt  v.  Moberly,  580. 
10.  Held,  therefore,  that  the  bonds  of  the  "  municipal  corporation  of  the 
inhabitants  of  the  town  of  Moberly,"  in  the  county  of  Randolph,  in 
the  State  of  Missouri,  dated  May  1, 1872,  and  reciting  that  they  are 
"  issued  in  pursuance  of  an  election  held  in  said  town  on  the  twenty- 
sixth  day  of  March,  a.d.  1872,  to  decide  whether  said  town  should 
purchase  and  donate  to  the  St.  Louis,  Kansas  City,  aud  Northern 
Railway  Company  two  hundred  acres  of  land  for  machine-shop  pur- 
poses, the  result  of  said  election  being  two  hundred  and  twenty-eight 
votes  for  the  purchase  and  donation  and  one  vote  against  the  pur- 
chase and  donation ;  and,  in  pursuance  to  orders  of  the  board  of 
trustees  of  the  inhabitants  of  the  town  of  Moberly,  made  on  the 
eighteenth  day  of  April,  a.  d.  1872,  which  orders  were  made  in 
accordance  with  an  act  of  the  General  Assembly  of  the  State  of  Mis- 
souri, entitled  *  An  Act  to  authorize  cities  and  towns  to  purchase 
lauds,  and  to  donate,  lease,  or  sell  the  same  to  railroad  companies,' 
approved  March  18,  a.  d.  1870/ '  are  void.    Jd. 
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MUNICIPAL  BONDS  (continued). 
iprr  11.  The  rulings  in  Harter  v.  Kernochan  (supra,  p.  562)  reaffirmed.     Bon* 

te_  Jiam  v.  Needles,  048. 

^c  12.  Although  the  records  of  a  township,  which  was  authorized  by  the 

!^  statutes  of  Illinois  to  make  a  donation  to  a  railroad  company,  and 

ii.  issue  bonds  in  payment  thereof,  contain  no  evidence  of  a  meeting  of 

m-  the  township,  whereat  the  qualified  voters  assented  to  the  issue  of 

»  bonds  in  payment  of  a  donation,  for  which  they  have  previously 

2  voted,  the  recital  in  the  bonds,  that  they  were  issued  in  pursu- 

3-  ance  of  those  statutes,  is  conclusive  upon  the  township  in  a  suit 

brought  against  it  by  a  bona  fide  holder,  to  enforce  the  payment  of 

them.     Id. 

13.  After  the  voters  of  a  town  in  Illinois  have,  at  an  election  held  pur- 
suant to  the  act  of  the  General  Assembly,  entitled  "An  Act  to  amend 
aii  act  entitled  *  An  Act  to  incorporate  the  Illinois  Grand  Trunk 
Railway,'  "  voted  in  favor  of  a  donation  to  aid  in  the  construction 
of  a  railroad,  the  supervisor  and  clerk  are  the  proper  authorities  to 
subscribe  for  the  stock  of  the  company  and  issue  the  bonds  of  the 
township  therefor.     Walnut  v.  Wade,  083. 

14.  A  bona  fide  holder  of  the  bonds  is  not  bound  to  look  beyond  their 
recitals  and  the  legislative  enactment  under  which  they  were 
issued.     Id. 

15.  The  fact  that  the  coupons  are  made  payable  at  a  particular  place 
does  not  make  it  necessary  to  aver  or  prove  a  presentation  of  them 
for  payment  there.     Id. 

16.  Coupons  bear  interest  from  their  maturity,  and,  when  severed  from 
the  bonds,  are  negotiable,  and  pass  by  delivery.     Id. 

17.  The  charter  of  a  railroad  company  in  Illinois  allowed  counties,  &c, 
to  subscribe  to  the  stock  of  the  corporation  and  issue  bonds  in  pay* 
ment,  if  a  majority  of  voters,  at  an  election  called  by  the  county 
court,  should  favor  the  subscription.  The  voters  of  a  county,  which 
had  adopted  a  township  organization,  voted  in  favor  of  subscribing 
to  the  stock  of  the  company  at  an  election  called  by  its  board  of 
supervisors.  A  subsequent  statute,  relating  to  the  company,  pro- 
vides that  "  all  elections  held  for  the  purpose  of  voting  said  stock, 
and  the  manner  in  which  said  stock  was  voted,  are  hereby  legalized 
iu  all  respects,  and  the  stock  to  be  subscribed  in  the  manner  the 
same  was  voted."  On  the  authority  of  this  act  and  the  election,  the 
board  of  supervisors  issued  bonds  of  the  county.  At  this  time  a 
county  court  existed  in  the  county.  Before  the  bonds  fell  due,  a 
statute  was  passed  authorizing  municipal  corporations,  &c,  to  fund 
their  bonds,  which,  in  brief,  declared  that  in  cases  where  a  county, 
&c,  had  issued  bonds  for  subscription  to  railroad  companies,  &c, 
"which  are  now  binding  or  subsisting  legal  obligations,"  and 
"which  are  properly  authorized  by  law,"  the  county,  &c,  might,  on 
surrender  of  such  bonds,  issue  new  ones,  with  the  provision  that 
the  issue  should  first  be  authorized  by  a  vote  of  the  majority  of  the 
legal  voters  of  the  county,  &c.  Conformably  to  this  provision,  and 
pursuant  to  such  a  vote,  the  board  of  supervisors  issued,  iu  exchange 
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for  the  old  bonds,  funding  bonds  having  a  longer  period  to  run  and 
bearing  a  lower  rate  of  interest.  In  a  suit  against  the  county  by  a 
holder  of  funding  bonds,  which  he  had  received  in  exchange  for  Bar- 
ren dered  bonds,  —  Held,  1.  That  the  vote  of  the  people  at  the  last 
election  recognized  the  original  bonds  as  binding  and  subsisting 
obligations,  and  that  the  county  is  therefore  estopped  from  setting 
up  that  they  were  invalid  because  voted  for  at  an  election  called  by 
the  board  of  supervisors  instead  of  by  the  county  court  2.  That 
where,  at  an  election  held  according  to  law,  the  people  of  a  county 
authorized  their  proper  representatives  to  treat  certain  outstanding 
county  obligations  as  properly  authorized  by  law  for  the  purpose  of 
settling  with  the  holders,  and  the  settlement  has  been  made,  the 
validity  of  tiie  obligations  can  no  longer  be  contested.  County  of 
Jasper  v.  Ballon,  745. 

18.  A  bond,  whereby  a  county  acknowledges  its  indebtedness  in  a  cer- 
tain sum,  payable,  at  a  time  therein  mentioned,  to  company  A.  or 
the  holder,  if  it  *4  be  transferred  by  the  signature"  of  its  presi- 
dent, is  negotiable,  and,  on  his  transfer  thereof  by  indorsement  to 
"bearer,"  the  latter  may  in  his  own  name  sue  thereon.  County  of 
Wilson  v.  National  Bank,  770. 

*9.  A  town  in  New  York  was  authorized,  upon  certain  conditions,  to 
subscribe  for  railway  stock,  and  sell  its  bonds  at  not  less  than  their 
par  value  to  raise  funds  wherewith. to  pay  therefor.  The  subscrip- 
tion was  made:  but  the  commissioners  issued  to  the  company,  in 
exchange  for  its  stock,  bonds  in  which  that  fact  is  recited.  Such  an 
exchange  was  not  authorized  by  the  statute,  and,  under  the  deci- 
sions of  the  courts  of  that  State,  a  holder  of  the  bonds,  who  had 
notice  that  they  had  been  so  exchanged,  could  not  enforce  the  pay- 
ment of  them.  After  the  passage  of  the  act  of  April  28,  1871 
(supra,  p.  800),  A.  purchased  them  for  value,  and  brought  suit  upon 
certain  coupons  detached  therefrom.  Held,  that  the  legislature  had 
the  constitutional  power  to  pass  the  act,  and  that  the  bouds  were 
thereby  validated.     Thompson  v.  Pe.rrine,  806. 

20.  The  court  declines  to  fallow  Iforton  v.  Town  of  Thompson  (71  N.  Y. 
513),  in  which  the  same  point  is  involved.     Id. 

MUNICIPAL  CORPORATIONS.     See  Constitutional  Law,  14,  15. 

MUNICIPAL    CORPORATIONS,    SUBSCRIPTIONS    FOR   STOCK 
BY. 

A  popular  vote  in  favor  of  a  municipal  subscription  for  stock  of  a 
railroad  company  cast  at  an  election  held  without  authority  of  law 
does  not  bind  the  municipality  nor  confer  the  power  to  make  the 
subscription.     Allen  v.  Louisiana,  80. 

NATIONAL   BANKS.     See  Jurisdiction,  15;  Taxation,  12, 13. 

1.  A  national  bank  may  enforce  against  the  mortgagee  and  parties 
claiming  under  him  with  notice  a  mortgage  of  lands  executed  to 
it  as  collateral  security  for  his  then  existing  indebtedness  to  it, 
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NATIONAL  BANKS  (continued). 

and  such  as  he  might  thereafter  incur.  National  Bank  v.  Whit' 
ney,  99. 

2.  An  objection  to  the  taking  of  such  a  mortgage  as  security  for  future 

advances  can  only  be  urged  by  the  United  States.     Id. 

3.  The  title  to  shares  of  the  capital  stock  of  a  national  bank  passes  when 

the  owner  delivers  his  stock  certificate  to  the  purchaser,  with  author- 
ity to  him  or  any  one  whom  he  may  name  to  transfer  them  on  the 
books  of  the  bank.     Johnston  v.  Laflin,  800. 

4.  In  good  faith.,  and  without  intent  to  evade  his  responsibility  as  a  stock- 

holder, A.,  the  owner  of  such  shares,  sold  them  to  a  broker,  to  whom 
he  delivered  his  stock  certificate  and  a  power  to  transfer  them,  leav- 
ing blanks  for  the  names  of  the  attorney  and  transferee.  The  broker 
sold  them  to  B.,  the  president  of  the  bank,  who  gave  his  individual 
check  in  payment  therefor,  and  received  the  certificate  and  power. 
By  the  directions  of  B.,  a  book-keeper  of  the  bank  inserted  his  own 
name  as  attorney,  and  transferred  the  stock  to  B.  as  "  trustee  "  on 
the  official  stock  register.  The  entries  in  the  stock  ledger  and  other 
books  of  the  bank  show  that  B.  purchased  the  stock  for  it,  and  reim- 
bursed himself  with  its  funds.  The  book-keeper  had  actual  knowl- 
edge of  all  the  facts.  In  a  suit  brought  by  the  receiver  of  the  bank, 
to  compel  B.  to  retransfer  the  shares,  and  A.  to  repay  the  price  there- 
for, and  to  have  the  latter  declared  a  stockholder  in  regard  to  them, 
—  Held,  that  as  the  book-keeper  was  the  agent  of  the  bank,  his 
knowledge  of  the  transaction  could  not  be  imputed  to  A.,  and  that 
the  suit  could  not  be  maintained.     Id. 

NATIONAL   HOME   FOR    DISABLED    VOLUNTEER  SOLDIERS, 
DEPUTY   GOVERNOR  OF.     See  Contracts,  11. 

NAVY,  OFFICER  OF  THE,     See  Officer  of  the  Army  or  the  Navy, 
Removal  of. 

NEBRASKA.     See  Constitutional  Law,  36. 

NEGOTIABLE   PAPER.     See  County  Warrants,  4;  Coupons,  2;  Munici- 
pal Bonds,  18;  Warehouseman. 

NEW   HAMPSHIRE.     See  Monuments. 

NEW  YORK.     See  Mori gage \  3;  Municipal  Bonds,  19;  Railroad  Compa- 
nies, Subscriptions  to  the  Capital  Stock  of,  10,  11. 

OBITER  DICTUM.     See  Judicial  Decision. 

OFFICER  OF  THE  ARMY  OR  THE  NAVY,  REMOVAL  OF. 

1.  The  President  has  the  power  to  supersede  or  remove  an  officer  of 

the  army  or  the  navy  by  the  appointment,  by  and  with  the  advice 
and  consent  of  the  Senate,  of  his  successor.  Blake  v.  United  States, 
227. 

2.  It  was  not  the  purpose  of  the  fifth  section  of  the  act  of  July  13,  1866, 

c.  176  (12  Stat.  92),  to  withdraw  that  power.     Id. 
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PACT  DE  NON  ALIENANDO.    See  Louisiana,  4. 

PARTIES.     See  Causes,  Removal  of,  2;  Jurisdiction,  15;  Res  Judicata. 

PARTITION.     See  Appeal,  1 ;  Jurisdiction,  8. 

PARTNERSHIP.     See  Contracts,  14;  Minors,  Property  of . 

1.  The  last  will  and  testament  of  A.  directs  that  his  interest  in  a  firm, 

whereof  he  was  a  member  at  the  time  of  his  death,  "  be  continued 
therein,  and  be  chargeable  for  its  debts  and  liabilities,"  but  that 
his  "  other  property  shall  not  be  so  chargeable."  Held,  that  the 
general  assets  of  his  estate  are  not  bound  for  the  debts  of  the  firm 
which  were  contracted  subsequently  to  his  death.  Jones  v.  Walker, 
444. 

2.  The  profits  arising  from  that  interest  were,  pursuant  to  the  will,  paid 

from  time  to  time,  the  firm  being  then  free  from  debt,  and  its  capi- 
tal undiminished.  It  afterwards  became  bankrupt.  Held,  that  the 
legatees  receiving  them  were  not  liable  to  the  assiguee  in  bank- 
ruptcy therefor.     Id. 

8.  If  the  executor  of  a  deceased  partner  consents  to  the  surviving  part- 
ners continuing  the  business  with  the  assets  of  the  firm,  his  lien  on 
property  thereafter  acquired  will  be  postponed  to  that  of  creditors, 
when  a  case  arises  for  an  equitable  marshalling  of  assets ;  as,  where 
the  surviving  partners  make  a  general  assignment  for  the  benefit  of 
creditors.     Hoyt  v.  Sprague,  613. 

4.  In  such  case,  the  beneficiaries  of  the  deceased  partner's  estate  cannot 
have  priority  over  the  claims  of  creditors  upon  the  partnership 
assets.    Id. 

PATENT  OF  THE  UNITED  STATES  FOR  LAND.  See  Mexican 
Land-Grants. 

PERSONAL  REPRESENTATIVE.     See  Jurisdiction,  12. 

PICTURES  PAINTED   ON  PORCELAIN.     See  Custom  Duties,  4. 

PLEADING.  See  Admiralty,  1;  Causes,  Removal  of,  2,  3;  Church  Prop- 
erty, 1;  Judicial  Decision;  Practice,  1,  2,  12,  14,  24,  27;  Taxation, 
12,  13. 

1.  Where  a  municipal  corporation,  being  thereunto  authorized  upon  the 

performance  of  certain  prerequisites,  has  issued  its  bonds,  which 
get  into  circulation  as  commercial  securities,  —  Held,  that  they  are 
prima  facie  binding  on  the  corporation  according  to  the  terms  and 
conditions  expressed  on  their  face,  and  that,  iu  an  action  on  them, 
or  the  coupons  thereto  attached,  the  plaintiff  need  not  aver  such  per- 
formance.    Lincoln  v.  Iron  Company,  412. 

2.  Want  of  such  performance,  when  in  any  case  available  to  defeat  a 

recovery,  must  be  set  up  by  the  corporation.    Id. 

8.  A  statute  was  declared  to  be  a  public  act.  A  subsequent  statute,  sup- 
plementary thereto  and  amendatory  thereof,  is  also  a  public  act,  and 
need  not  be  specially  pleaded.     Unity  v.  Burrage,  447. 

4.  After  making  a  return  to  the  alternative  mandamus  sued  out  against 
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him  by  a  judgment  creditor  of  a  township,  the  township  supervisor 
cannot  set  up  the  non-service  of  any  notice  in  the  cause.  Edwards 
v.  United  Stales,  471. 

.  5.  To  a  petition  for  a  mandamus,  to  compel  A.,  the  clerk  of  a  township, 
to  whom  had  been  delivered  a  certified  copy  of  a  judgment  recov- 
ered against  it  to  certify  the  judgment  to  the  supervisor  in  order 
that  the  amount  thereof  might  be  placed  upon  the  tax- roll,  A. 
made  answer,  among  other  things,  that  he  had  resigned  his  office 
before  the  copy  was  served  upon  him.  Held,  that  the  appointment 
of  his  successor,  after  the  institution  of  the  proceedings,  should, 
if  available  as  a  matter  of  defence,  have  been  set  up  by  a  plea  of 
puis  darrein  continuance  or  its  equivalent.  Thompson  v.  United 
States,  480. 

6.  Where  a  party,  pursuant  to  leave,  files  a  plea  to  the  jurisdiction  of 

the  court,  his  former  plea  to  the  merits  is  thereby  withdrawn.  Kern 
v.  Huidekopery  485. 

7.  A  company  who,  under  a  contract  with  a  city,  was  constructing  water- 

works, executed  a  mortgage  on  them,  to  secure  certain  bonds  and 
the  coupons  thereto  attached,  which  stipulates  that  if  the  company 
shall  fail,  for  the  space  of  ninety  days,  to  pay  the  coupons  when  they 
shall  become  due,  provided  such  failure  is  not  caused  by  the  city 
under  the  contract,  all  of  the  bonds  shall  become  due,  and  the  lien 
of  the  mortgage  may  be  enforced  for  the  whole  debt.  Coupons 
remained  due  aud  unpaid  for  the  specified  period.  Held,  that  the 
bill  need  not  negative  the  failure  of  the  city,  but  that  such  failure, 
if  it  existed,  must  be  set  up  as  matter  of  defence.  Water-works 
Company  v.  Barret,  516. 

8.  A  pleading  which  would  be  cured  by  verdict  is  good  after  a  finding 

by  the  court  to  which  the  trial  of  the  issue  was  submitted  by  the 
stipulation  of  the  parties.     Adam  v.  Norris,  591. 

9.  The  fact  that  coupons  are  made  payable  at  a  particular  place  does  not 

make  it  necessary  to  aver  or  prove  a  presentation  of  them  for  pay- 
ment there.      Walnut  v.  Wade,  683. 

PLEDGE. 

1.  Where  a  factor  has  against  his  consignor  no  interest  in  the  consigned 

property,  he  cannot  pledge  it  for  his  own  debt.  Such  a  pledge, 
although  accompanied  by  a  warehouse  receipt  setting  forth  that  the 
property  is  deliverable  to  the  pledgee,  is,  under  the  laws  of  Louisiana, 
invalid,  and  confers  upon  him  no  title  adverse  to  that  of  the  con- 
signor.    Insurance  Company  v.  Kiger,  3o2. 

2.  In  such  a  case,  the  obligation  imposed  by  those  laws  upon  the  ware- 

houseman is  discharged  by  his  surrender  of  the  property  pursuant  to 
judicial  process  sued  out  by  such  consignor,  notice  of  which  he  gave 
to  the  pledgee.     Id. 

PLEDGEE.     See  Pledge. 

POLYGAMY.    See  Criminal  Law. 
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PORCELAIN,  PICTURES  PAINTED  ON.     See  Custom*  Duties,  4. 

PRACTICE.  See  Admiralty,  5,  10;  Appeal,  2;  Causes,  Removal  of,  5,  14, 
15;  Criminal  Law,  3,  4;  Jurisdiction,  6,  18;  Minors,  Property  of, 
1;  Mandamus;  Pleading,  8  ;  Principal  and  Agent;  Supersedeas,  2; 
laxation,  9;   WW*  of  Error,  1. 

1.  The  court  is  authorized  by  sect.  054  of  the  Revised  Statutes  to  allow, 

at  any  time  during  the  trial,  amendments  in  the  pleadings;  and 
where  it  has  done  so,  it  must,  iu  its  discretion,  determine  whether 
the  submission  of  the  cause  ought  to  be  vacated.  Bamberger  v. 
Terry,  40. 

2.  Where  the  plaintiff  is  permitted  to  amend  his  declaration  so  as  to 

avoid  a  variance  between  it  and  the  proofs,  and  it  appears  that 
neither  the  nature  nor  the  merits  of  the  issue  are  thereby  changed, 
the  defendant  is  not  entitled  to  an  order  setting  aside  the  submission 
of  the  cause  for  trial.  Id. 
8.  Where  the  complainant  dies  after  the  term  at  which  the  cause  on  its 
submission  for  final  hearing  upon  the  pleadings  and  proofs  was  con- 
tinued by  an  order  of  curia  adoisare  vult,  the  decree  in  his  favor 
entered  as  of  that  term  cannot  be  impeached  by  the  defendants  upon 
the  ground  that  it  was  rendered  subsequently  to  his  death.  Mitchell 
v.  Overman,  62. 

4.  A  prayer  for  instructions  which  are  presented  as  a  whole,  is  prop- 

erly refused  if  any  of  them  is  erroneous.  United  States  v.  Hough, 
71. 

5.  It  is  error  to  instruct  touching  the  law  applicable  to  facts  of  which 

there  is  no  evidence.    Jones  v.  Van  Bent /my  sen.  87. 

6.  Qucere,  Does  the  act  of  June  1,  1872,  c.  255  (17  Stat.  196;  Rev.  Stat., 

sect.  914),  authorize  the  review  here  of  an  action  at  law,  wherein, 
pursuant  to  the  practice  of  the  courts  of  the  State  in  which  the  Cir- 
cuit Court  was  held,  the  facts  were  found  by  a  referee.  Boogher  v. 
Insurance  Company,  90. 

7.  Sect.  700  of  the  Revised  Statutes  is  the  only  enactment  providing  for 

the  review  here  of  a  civil  cause  where  an  issue  of  fact  has  been  tried 
in  the  Circuit  Court  otherwise  than  by  a  jury.     Id. 

8.  The  Practice  Act  of  Missouri  declares  that  an  issue  of  fact  in  any 

action  may,  upon  the  written  consent  of  the  parties,  be  referred. 
Where,  therefore,  the  record  states  that,  after  a  case  was  called  for 
trial  and  a  jury  sworn  to  try  the  issue  joined,  a  juror  was,  by  " con- 
sent of  parties,"  withdrawn,  and  the  case  referred  to  A.,  this  court 
must  assume  that  such  consent,  as  well  as  that  to  waive  a  jury,  was 
in  writing.     Id. 

9.  In  order  to  give  this  court  jurisdiction  to  determine  whether  the  facts 

found  by  the  referee,  and  confirmed  by  the  court  below,  are  suffi- 
cient to  support  the  judgment,  they  must  be  treated  as  the  finding 
of  the  court.  Otherwise,  there  has  not  been  such  a  judicial  deter- 
mination of  them  as  to  make  them  conclusive  here.  Id. 
10.  The  ruling  that,  where  any  portion  of  the  charge  to  the  jury  is  cor- 
rect, an  exception  to  the  entire  charge  will  not  be  sustained,  reaf- 
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firmed,  and  held  to  be  applicable  to  a  general  exoeption  taken  to  the 
report  of  a  referee.     Id. 
11.  Where  it  is  shown  by  the  opening  statement  of  counsel  for  the 
plaintiff  that  the  contract  on  which  the  suit  is  brought  is  void,  as 
being  either  in  violation  of  law  or  against  public  policy,  the  court 
may  direct  the  jury  to  find  a  verdict  for  the  defendant.     Oscanyan 
v.  Arms  Company,  261. 
12.  A  court  is,  in  the  due  administration  of  justice,  bound  to  refuse  its 
aid  to  enforce  such  a  contract,  although  its  invalidity  be  not  spe- 
cially pleaded.     Id. 
18.  This  court  cannot  re-examine  questions  of  fact  upon  a  writ  of  error. 
Miles  v.  United  States,  304. 

14.  A  verdict  cures  a  defective  statement  of  a  title  or  cause  of  action. 

Lincoln  v.  Iron  Company •,  412. 

15.  A  verdict  in  assumpsit,  the  plea  being  non  assumpsit,  "  that  the  de- 

fendant is  guilty  in  manner  and  form  as  alleged  in  the  declaration," 
is  amendable,  and  judgment  may  be  rendered  thereon  for  the  dam- 
ages thereby  assessed.     Id. 

16.  Eight  years  after  a  bill  in  equity  had  been  filed,  and  on  the  day  it 

was  dismissed,  on  a  final  hearing  upon  the  pleadings  and  proofs, 
an  amended  bill  was  filed  without  leave.     Held,  that  it  must  be 
disregarded  in  the  consideration  of  the  case  here.     Terry  v.  Mc- 
•    Lure,  442. 

17.  Where  a  State  court,  proceeding  to  the   trial  of  a  suit  which  had 

been  removed  therefrom,  renders  judgment  against  the  party,  whose 
petition  for  a  removal  it  erred  in  refusing  to  grant,  he  may  raise 
here  the  question  as  to  the  jurisdiction  of  that  court,  notwith- 
standing the  fact  that  he  appeared  at  the  trial  and  insisted  upon 
the  merits  of  his  cause  of  action  or  defence.  Kern  v.  Huidekoper, 
485. 

18.  Where  a  party,  pursuant  to  leave,  files  a  plea  to  the  jurisdiction 

of  the  court,  his  former  plea  to  the  merits  is  thereby  withdrawn. 
Id. 
10.  An  order  made  by  the  court  below,  pursuant  to  the  consent  of  par- 
ties, is  binding  upon  them  here.     Water-works  Company  v.  Barret, 
516. 

20.  A  cause,  not  presenting  questions  entitling  it  to  precedence,  will  not, 

over  the  objection  of  a  party  thereto,  be  advanced  in  order  that  it 
may  be  heard  with  another  case  standing  before  it  on  the  docket. 
Louisiana  v.  New  Orleans,  521. 

21.  Where  in  a  case  in  admiralty  the  decree  below,  determining  the  lia- 

bility of  the  respective  vessels  in  a  collision,  was  rendered  before  the 
act  of  Feb.  16,  1875,  c.  77  (18  Stat.,  pt.  3,  p.  315),  took  effect,  this 
court,  the  case  being  properly  here  on  appeal,  will  re-examine  the 
^evidence,  and,  if  the  appellant  does  not  show  that  in  the  concurring 
action  of  the  courts  below  error  was  committed  to  his  prejudice, 
the  decree  will  be  affirmed.     The  "  Richmond,"  540. 

22.  Where,  after  such  a  decree,  and  the  taking  effect  of  that  act,  tho 
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ascertainment  of  the  amount  of  damages  sustained  by  the  vessel  not 
in  fault  was  referred  to  a  master,  the  action  of  the  Circuit  Court 
upon  exceptions  to  his  report,  all  of  which  relate  to  questions  of 
fact,  will  not  be  reviewed  here.    Id. 

23.  Under  the  circumstances  of  this  case,  the  court  declines  to  accept  the 

submission  of  the  cause  against  the  wishes  of  those  who,  being  col- 
laterally interested  in  the  decision  which  may  be  made,  united  in  the 
employment  of  counsel  to  present  their  defence,  and  contributed  to  a 
common  fund  for  the  payment  of  the  expenses  of  the  litigation. 
Smelling  Company  v.  Kemp,  666. 

24.  Where  matters  of  set-off  are  pleaded  by  the   defendant  in  a  suit 

brought  by  the  United  States,  the  refusal  of  the  court  below  to  direct 
the  jury  to  certify  the  amount  which  they  may  find  due  to  him 
from  the  plaintiff  will  not  be  reviewed  here.  Schaumburg  v.  United 
States,  667. 

25.  Where  the  bill  of  exceptions  sets  forth  all  the  facts,  and  states  that 

they  were  proved,  this  court,  if  the  law  arising  upon  them  is  for  the 
plaintiff,  will  not  reverse  the  judgment,  because  a  peremptory  in- 
struction was  given  to  return  a  verdict  in  his  favor.  Arthur  v. 
Jacoby,  677. 

26.  Where  the  appellee  has  a  color  of  right  to  the  dismissal  of  au  appeal, 

he  may  unite  with  a  motion  therefor  one  to  affirm  the  decree. 
Hinckley  v.  Morton,  764. 

27.  A  bill  of  review  is  the  appropriate  mode  of  correcting  errors  apparent 

on  the  face  of  the  record,  and  it  was  in  this  case  filed  in  time,  less 
than  two  years  having  elapsed  since  the  original  decree  was  passed. 
Clark  v.  Killian,  766. 

28.  The  court  will  not  consider  errors  assigned  by  the  appellee.     Id. 

29.  Where  there  has  been  no  newly  discovered  evidence,  a  bill  in  equity 

will  not  lie  to  cancel  a  contract  or  enjoin  a  judgment  thereon,  where 
the  complainant,  against  whom  it  was  rendered,  sets  up  as  grounds 
of  relief  matters  which  he  had  full  opportunity  to  plead  in  the  action 
at  law.     Life  Insurance  Company  v.  Bangs,  780. 

80.  Where,  upon  the  undisputed  facts  of  the  case,  the  plaintiff  is  not 

entitled  to  recover,  the  court  may  instruct  the  jury  to  find  a  verdict 
for  the  defendant.     National  Bank  v.  Insurance  Company,  783. 

81.  The  judgment  of  the  Circuit  Court,  upon  a  plea  to  the  jurisdiction, 

will  not  be  reviewed  here  upon  a  petition  for  a  mandamus.  Ex  parte 
Railway  Company,  794. 

PRE-EMPTION.     See  Land-Grants,  5. 

PREFERENCE.     See  Bankruptcy,  1. 

PRESCRIPTION. 

Payments  made  by  a  purchaser  of  lands  in  Louisiana  on  account  of  a 

debt  due  by  his  vendor  which  he  has  assumed  as  part  of  the  price 

thereof,  and  which  is  a  charge  thereon,  interrupt  the  prescription  as 

to  that  debt  both  as  to  the  vendor  and  the  purchaser,  and  so  long  as 
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PRESCRIPTION  (continued). 

a  suit  by  the  vendor  against  the  latter  to  compel  him  to  pay  the  debt 
remains  pending  the  prescription  is  suspended.  Cucidlu  v.  Hernan- 
dez, 105. 

PRESUMPTION.     See  Constitutional  Law,  19,  20;  Taxation,  9. 

PRINCIPAL   AND   AGENT.     See  National  Bank,  4. 

Pursuant  to  orders  received  from  A.,  the  owner  of  the  Corn  Exchange 
Elevator  at  Oswego,  who  was  engaged  in  storing  grain  for  the  pub- 
lic and  doing  business  on  his  own  account,  B.  bought  for  him  two 
cargoes  of  wheat,  and  drew  sight  and  time  drafts  for  the  purchase- 
money.  C,  a  bank  at  Milwaukee,  bought  the  drafts  and  received 
the  bills  of  lading.  The  latter  describe  B.  as  the  shipper,  and,  by 
their  terms,  each  cargo  was  to  be  delivered  at  Oswego  to  the  account 
or  order  of  D.,  cashier  of  C,  care  of  the  City  Bank.  C.  thereupon 
enclosed  the  drafts  and  bills  of  lading  to  the  City  Bank,  saying, 
44  On  payment  of  the  drafts  you  will  deliver  the  cargo  to  the  order  of 
A.  If  not  paid,  please  hold  and  advise  by  telegraph."  The  bank 
acknowledged  their  receipt,  and  presented  the  sight-drafts  to  A., 
who  paid  them,  and  accepted  the  time-drafts.  Upon  the  arrival  of 
the  wheat  at  Oswego,  the  master  of  each  vessel  reported  to  the  cash- 
ier of  the  City  Bank,  who,  knowing  that  A.  was  the  owner  of  the 
Corn  Exchange  Elevator,  indorsed  the  bills  of  lading:  "  Deliver  to 
the  Corn  Exchange  Elevator  for  account  of  D.,  cashier,  Milwaukee, 
subject  to  the  order  of  the  City  Bank,  Oswego/ '  After  the  wheat 
had  been  so  delivered,  A.  sold  and  shipped  it.  In  its  account  with 
C,  the  City  Bank  made  a  charge  for  its  trouble  beyond  the  custom- 
ary percentage  for  collecting  and  remitting  the  proceeds  of  the 
drafts.  Before  the  time-drafts  became  due,  A.  failed.  They  were 
duly  protested  for  non-payment,  and  have  not  been  pai«l.  In  an 
action  by  C.  against  the  City  Bank, —  Held,  1.  That  the  City  Bank, 
in  receiving  and  acknowledging  the  drafts  and  bills  of  lading,  with 
the  accompanying  instructions,  became  the  agent  of  C.  in  the  busi- 
ness which  it  had  undertaken.  2.  That  whether,  in  discharging  its 
duties  as  such  agent,  it  exercised  reasonable  diligence  and  care,  is 
a  question  for  the  jury,  which  the  court  below  should  not  have 
withdrawn  from  them  and  decided.  National  Bank  v.  City  Bank, 
668. 

PRISONER,  ADMISSIONS  OF.     See  Criminal  Law,  1. 

PROCESS,   SERVICE  OF.     See   Causes,  Removal  of,  13;  Jurisdiction, 
13,  14. 

PUBLIC  ACT. 

1.  A  statute  of  Illinois,  legalizing  elections  held  by  the  voters  of  a  county 
on  the  question  of  issuing  negotiable  bonds  of  the  county,  in  aid  of 
certain  railroad  companies,  and  authorizing,  on  conditions  therein 
named,  all  the  townships  in  counties  where  the  township  organiza- 
tion had  been  adopted,  lying  on  or  near  to  the  line  of  a  specified 
railroad,  to  subscribe  to  the  stock  of  the  railroad  company,  and 
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PUBLIC   ACT  (continued). 

issue  negotiable  bonds  therefor,  is  a  public  act.  Unity  ▼.  Burrage, 
447. 
2.  Such  a  statute  does  not  conflict  with  section  23  of  article  3  of  the  Con- 
stitution of  1848,  which  provides  that  "no  private  or  local  law, 
which  may  be  passed  by  the  General  Assembly,  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in  the  title."     Id. 

PUBLIC   LANDS.     See  Land- Grants. 

PUBLIC  OFFICER,  RESIGNATION  OF.     See  Evidence,  1. 

1.  The  common -law  rule  is  in  force  in  Michigan,  that  the  resignation  of 

a  public  officer  is  not  complete  until  the  proper  authority  accepts  it, 
or  does  something  tantamount  thereto,  such  as  to  appoint  a  successor. 
Edwards  v.  United  States,  471. 

2.  Semble,  that  proceedings  against  the  clerk  of  a  township,  to  enforce 

its  duty  of  levying  the  amount  of  such  a  judgment,  are  against  it, 
and  do  not  abate  by  his  resignation  and  the  appointment  of  his 
successor.     Thompson  v.  United  States,  480. 

PUBLIC   POLICY.     See  Contracts,  9;  Practice,  11,  12. 

PUIS  DARREIN  CONTINUANCE,  PLEA  OF.     See  Pleading,  5. 

QUITCLAIM.     See  Mexican  Land-Grants,  1. 

RAILROAD  COMPANIES,  CONSOLIDATION  OF.     See  Municipal 

Bonds,  7,  8. 

RAILROAD  COMPANIES,  SUBSCRIPTIONS  TO  THE  CAPITAL 
STOCK  OF.  See  Constitutional  Law,  15,  26,  29,  30;  Municipal 
Bonds;  Public  Act,  1. 

1.  Neither  the  charter  of  the  city  of  Louisiana,  Missouri,  approved  March 

12,  1870,  construed  with  art.  10,  sect.  14,  of  the  State  Constitution 
adopted  in  1865,  nor  sect.  17,  chap.  63,  of  the  General  Statutes  of 
1865,  taken  in  connection  with  an  amendment  to  that  chapter 
adopted  as  sect.  52,  March  24, 1870,  authorized  the  city  to  subscribe 
to  the  capital  stock  of  a  railroad  company  organized  under  the  laws 
of  Illinois.     Allen  v.  Louisiana,  80. 

2.  A  popular  vote  in  favor  of  a  municipal  subscription  for  stock  of  a 

railroad  company  cast  at  an  election  held  without  authority  of  law 
does  not  bind  the  municipality  nor  confer  the  power  to  make  the 
subscription.  Id. 
8.  An  act  of  the  legislature  of  Arkansas,  passed  in  1868,  authorizes  any 
county  to  subscribe  to  the  stock  of  any  railroad  company  in  that 
State,  provided  the  subscription  shall  not  exceed  SI 00,000,  and  the 
consent  of  the  inhabitants  of  the  county  thereto  shall  first  be  ob- 
tained at  an  election  held  for  that  purpose.  At  an  election  held 
under  that  act,  the  voters  of  a  county  voted  to  subscribe  $100,000  to 
the  stock  of  company  A.  and  9100,000  to  the  stock  of  company  B. 
Held,  1.  That  the  act  does  not  restrict  the  county  to  a  single  sub- 
scription.   2.  That  the  power  to  subscribe  is  general,  limited  ouly 
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RAILROAD  COMPANIES,  SUBSCRIPTIONS  TO,  &c.  (continued). 
by  the  subscription  of  9100,000  to  the  stock  of  any  one  company 
County  of  Chicot  v.  Lewis,  164. 

4.  Where  a  county  subscribed  to  the  capital  stock  of  a  railway  company, 

and  issued  its  bonds  therefor,  the  creditors  of  the  company,  on  its 
becoming  insolvent,  are  entitled  to  enforce  the  liability  of  the  county 
on  the  bonds  which  are  due  and  unpaid.  County  of  Morgan  v. 
Allen,  498. 

5.  The  court  reaffirms  the  doctrine  announced  in  Sawyer  v.  Hoag  (17 

Wall.  619)  and  subsequent  cases,  that  the  assets  of  an  insolvent 
company,  including  the  moneys  due  from  a  shareholder  on  his  sub- 
scription to  its  capital  stockrconstitute  a  fund  for  the  payment  of 
its  creditors,  and  that  he  cannot,  to  their  prejudice,  be  released  from 
his  liability  by  any  arrangement  between  it  and  him  which  is  not 
fair  and  honest  and  for  a  valuable  consideration.  The  doctrine  is 
applicable  where  the  debt  created  by  the  subscription  of  a  county 
is  evidenced  by  its  bonds,  and  they  were  surrendered  to  it  in  fraud 
of  the  rights  of  creditors,  although  the  surrender  was  made  pursu- 
ant to  a  consent  decree  in  a  suit  to  which  they  were  not  parties. 
Id. 

6.  In  consideration  of  the  facts  and  of  the  decisions  of  the  Supreme 

Court  of  Illinois,  in  cases  involving  the  same  question,  the  court 
holds  that  the  subscription  by  the  county  court,  on  behalf  of  the 
county  of  Morgan  in  that  State,  to  the  capital  stock  of  the  Illinois 
River  Railroad  Company,  is  valid,  and  that  the  bonds,  having,  by 
its  order  and  in  conformity  with  the  terms  of  its  subscription,  been 
delivered  to  the  company,  are  binding  upon  the  county,  and  consti- 
tute a  part  of  the  assets  of  the  company  to  which  its  creditors  can 
resort  for  payment.     Id. 

7.  The  trustees  named  in  a  deed  of  mortgage  executed  by  that  company, 

to  secure  the  holders  of  its  bonds,  brought  a  foreclosure  suit,  and, 
under  the  decree  rendered,  became  the  purchasers  of  the  mortgaged 
property,  which  they  conveyed  to  a  new  company  chartered  by  the 
legislature.  In  a  suit  in  a  State  court,  to  which  they  were  made 
defendants,  they  set  up  that  they  were  entitled  to  the  possession  of 
the  county  bonds  for  delivery  to  the  new  company.  Held,  that  a 
decree  against  them  does  not  estop  the  creditors  of  the  old  company, 
who  were  secured  by  that  mortgage,  from  asserting  their  right  to 
subject  the  county  bonds  to  the  payment  of  their  claims,  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property  being  insufficient  for  the 
purpose.     Id. 

8.  The  county  court  of  Wilson  County,  Tennessee,  had,  after  certain 

preliminary  proceedings  were  taken,  lawful  authority  to  subscribe, 
on  behalf  of  the  county,  for  stock  in  the  Tennessee  and  Pacific  Rail- 
road Company,  and  to  issue  bonds  of  the  county  in  payment  there- 
for.    County  of  Wilson  v.  National  Bank,  770. 

9.  It  was  not  essential  to  the  validity  of  the  popular  election,  ordered 

and  held  on  the  question  of  subscription  to  the  stock,  that  there 
should  have  been  a  final  and  definite  survey  and  location  of  the 
vol.  xiii.  67 
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RAILROAD  COMPANIES,  SUBSCRIPTIONS  TO,  &c.  (continued). 
entire  line  of  the  company's  road.     All  that  was  required  was  a 
substantial  location,   designating  the  termini  and  general  direc- 
tion of  the  road,  and  an  estimate  of  the  cost  of  constructing  it. 
Id. 

10.  Jn  accordance  with  the  petition  of  the  taxpayers  of  a  town  in  New 

York,  dated  March  25,  1872,  the  county  judge  appointed  commis- 
sioners who  were  empowered  and  directed  to  subscribe  for  stock  in 
a  railroad  company  when  its  road  should  be  constructed  through  a 
certain  village.  The  road  was  not  so  constructed  until  Oct.  20, 1875. 
Held,  that  as,  by  the  terms  of  the  petition,  and  the  proceedings  of 
the  judge  thereon,  the  construction  of  the  road  was  a  condition  pre- 
cedent to  the  exercise  by  the  commissioners  of  their  power  to  make 
the  subscription,  they,  being  merely  agents  of  the  town,  had  no 
authority  to  act  in  the  premises  until  that  condition  was  performed. 
Railroad  Company  v.  Falconer,  821. 

11.  A  contract,  therefore,  under  date  of  June  14,  1872,  between  the  com- 

pany and  the  commissioners,  whereby  the  latter  assumed  to  bind  the 
town  to  subscribe  for  stock  when  the  road  should  be  so  constructed, 
being  ultra  vires,  no  rights  of  the  company  were  impaired  by  the 
amendment  to  the  Constitution  of  the  State  (supra,  p.  822),  which 
took  effect  Jan.  1,  1875,  and  prohibited  all  municipal  aid  to  cor- 
porations by  the  subscription  of  stock  or  otherwise.     Id. 

12.  County  of  Moultrie  v.  Savings  Bank  (92  U.  S.  631)  distinguished.     Id. 

RAILROAD    COMPANIES,    TOWNSHIP    DONATIONS    TO.      See 
Constitutional  Law,  27,  29,  30;  Municipal  Bonds,  9-12. 

RAILROAD    COMPANY,   ACTION    AGAINST,    FOR    DAMAGES. 

See  Jurisdiction,  11,  12. 

RAILROAD  COMPANY,  TAXATION  OF.     See  Taxation,  1,  2,  8,  9. 

REASONABLE  CARE   AND  DILIGENCE.     See  Principal  and  Agent. 

REASONABLE  DOUBT.     See  Criminal  Law,  5. 

REBELLION,  THE.     See  Suit  against  the  United  States. 

RECITALS.     See  Mortgage,  8;  Municipal  Bonds,  1,  7,  10,  12,  14,  15. 

RECORD.     See  Admiralty,  5  ;  Causes,  Removal  of,  10. 

REFEREE.     See  Practice,  6-10. 

REISSUED  LETTERS-PATENT.    See  Letters-patent,  6,  7. 

REMOVAL  OF  CAUSES.     See  Causes,  Removal  of 

REPLEVIN.     See  Causes,  Remoral  of,  10. 

REPRESENTATIVES,    HOUSE    OF,   POWER    OF,    TO    PUNISH 
FOR   CONTEMPT.     See  Constitutional  Law,  2-13. 

RESIGNATION.     See  Public  Officer,  Resignation  of. 
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RES  JUDICATA.  See  Admiralty,  2;  County  Warrants,  3. 
Pending  proceedings  in  a  State  court  by  a  national  bank,  to  foreclose  a 
mortgage  executed  to  it  by  A.  and  duly  recorded,  B.,  his  creditor, 
recovered  against  him  in  the  Circuit  Court  of  the  United  States  a 
judgment  which,  by  the  lex  loci,  was  a  lieu  on  the  equity  of  redemp- 
tion. B.  then  filed  his  bill  in  the  latter  court  against  A.  and  the 
bank  to  set  aside  the  mortgage  as  illegal,  or  to  have  certain  alleged 
payments  of  usurious  interest  applied  to  reduce  the  debt.  Shortly 
thereafter,  the  State  court  rendered  a  decree  of  foreclosure  and  sale, 
which  the  bank  set  up  in  its  answer  to  the  bill.  The  .Circuit  Court 
thereupon  dismissed  the  bill.  Held,  1.  That  the  State  court  having 
first  acquired  jurisdiction  of  the  subject-matter,  its  decree  was  a 
bar  to  the  further  prosecution  of  the  suit  against  A.  and  the  bank. 
2.  That  A.  represented  all  the  parties  who,  pending  the  foreclosure 
proceedings,  acquired  through  him  an  interest  in  or  a  charge  on  the 
mortgaged  land,  and  that  B.,  although  not  a  party  to  them,  is  bound 
by  the  decree  therein  rendered.     Stout  v.  Lye,  60. 

RETORNO  HABENDO,  JUDGMENT  OF.     See  Injunction. 

REVENUE  STAMPS.     See  Internal  Revenue  Stamps. 

REVIEW,  BILL  OF.     See  Practice,  27. 

REVISED   STATUTES  OF   THE    UNITED   STATES. 
The  following  sections  referred  to  and  explained:  — 
Sect.    641.     See  Causes,  Removal  of,  8. 
Sect.    649.     See  Jury,  Waiver  of,  2. 
Sect.    700.     See  Jurisdiction*  2,  6. 
Sect.    914.     See  Jurisdiction,  1. 
Sect.    954.     See  Practice,  1. 
Sect.  2504.     See  Customs  Duties,  4. 
Sect.  3249.     See  Internal  Revenue,  2. 
Sect.  3311.     See  Internal  Revenue,  1. 
Sect.  4916.     See  Letters-patent,  6. 

SAILING  RULES.     See  Admiralty,  6,  7. 

SALVAGE.     See  Appeal,  3. 

SET-OFF.     See  Practice,  24. 

SETTLEMENT.     See  Ante-nuptial  Settlement;  Wife,  Settlement  of  Lands 
upon* 

SHIRTINGS.     See  Customs  Duties,  1. 

SOUTH   CAROLINA.     See  Limitations,  Statute  of,  3. 

SPECIAL  TAX.     See  Mandamus,  2. 

SPECIE  PAYMENTS.     See  Limitations,  Statute  of  3. 

STATE  CONSTITUTION  OR  STATUTES,  INCONSISTENT  PRO- 
VISIONS IN.     See  Constitutional  Law,  19,  20. 
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STATE  COURT,  PROCEEDINGS  IN,  SUBSEQUENTLY  TO  FlLr- 
ING  PETITION  FOR  REMOVAL  OF  A  CAUSE.  See 
Causes,  Removal  of,  9 ;  Practice,  17. 

STATE  OFFICE,  SUIT  TO  TRY  THE  TITLE  OF  A  PARTY  TO. 

See  Causes,  Removal  of,  11. 

STATUTES  OF  THE  UNITED  STATES. 

The  following,  among  others,  referred  to,  commented  on,  and  ex- 
plained: — 
1856.  May  15.    c,    28.     See  Land-Grants,  8. 
1861.  March  2.  c.  192.     See  Customs  Duties,  2. 

1863.  Marcl  3.  c.    74.     See  Internal  Revenue  Stamps,  2. 

1864.  June     2.  c.  103.     See  Land-Grants,  5. 
1864.  June  80.  c.  171.     See  Customs  Duties,  3. 
1864.  Jane  30.  c.  184.     See  Constitutional  Law,  28. 

1866.  July    13.  c.  176.     See  Officer  of  the  Army  or  the  Navy,  Re- 
moval of,  2. 

1866.  July   23.  c.  212.     See  Land-Grants,  1. 

1867.  March  2.  c.  176.     See  Bankruptcy,  1. 

1870.  July     8.  c.  230.  See  Letters-patent,  6. 

1871.  Feb.   21.  c.    62.  See  District  of  Columbia,  3. 

1872.  June     1.  c.  255.  See  Jurisdiction,  1. 

1873.  March  3.  c.  231.  See  Contracts,  12. 

1874.  June  20.  c.  337.  See  District  of  Columbia,  2. 

1874.  June  22.  c.  390.     See  Limitations,  Statute  of  1. 

1875.  Feb.   16.  c.    77.     See  Practice,  1. 
1875.  March  3.  c.  128.     See  Contracts,  13. 

1875.  March  3.  c.  137.     See  Causes,  Removal  of,  1,  9,  12;  Jurisdic- 
tion, 9. 
1880.  June  4.     c.  120.     See  Jurisdiction,  17. 

STATUTORY  LIEN.     See  F/orw/a,  4;  Taxation,  8,  9. 

STATUTORY  MORTGAGE.     See  Florida,  4. 

STIPULATION  FOR  VALUE.     See  Admiralty,  2,  8. 

STOCK,  SUBSCRIPTIONS  TO.  See  Contracts,  3 ;  Railroad  Companies, 
Subscriptions  to  the  Capital  Stock  of 

STOCKHOLDER,  INDIVIDUAL  LIABILITY  OF.  See  Limitation*, 
Statute  of,  3. 

STOCKHOLDER,  MONEY  DUE  BY,  ON  ACCOUNT  OF  HIS  SUB- 
SCRIPTION. See  Railroad  Companies,  Subscriptions  to  the  Capi- 
tal Stock  of,  5. 

SUBMISSION  OF  CAUSES.     See  Practice,  1-3. 

SUFFRAGE,  RIGHT  OF.     See  Constitutional  Law,  17. 

SUIT   AGAINST  THE   UNITED   STATES.     See  Contracts,  12,  13. 
A.,  a  merchant  residing  in  Georgia,  left  there  at  the  commencement  of 
the  rebellion,  and,  until  its  close,  remained  in  loyal  territory.     On 
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leaving,  he  intrusted  his  business  to  an  agent,  who,  with  money  col- 
lected or  acquired  on  his  account,  purchased,  in  1864,  cotton  subse- 
quently captured  by  the  United  States  and  sold.  A.  sued  for  the 
net  proceeds  thereof  in  the  Court  of  Claims.  Held,  that  he  was 
entitled  to  recover.     United  Stales  v.  Quigley,  595. 

SUPERSEDEAS. 
1.  An  appeal  was  taken  by  a  county  from  a  decree  of  foreclosure  ren- 
dered against  it  upon  a  mortgage  of  its  lands,  to  secure  the  bonds  of 
a  railroad  company.  The  decree  was  affirmed,  and  the  costs  of  the 
appeal  were  paid.  Held,  that  the  liability  of  the  county  and  its 
sureties  upon  the  supersedeas  bond  is  limited  to  such  damages  as 
resulted  from  a  delay  in  the  sale  of  the  lands,  and  does  not  include 
the  balance  remaining  unpaid  of  the  decree  after  applying  thereto 
the  proceeds  of  the  sale,  nor  the  interest  thereon  which  accrued 
pending  the  appeal.  Supervisors  v.  Kennicott,  554. 
V  2.  The  ruling  in  Jerome  v.  McCarter  (21  Wall.  17) ,  that  where,  by  reason 

**-.  '      of  the  changed  circumstances  of  the  case,  or  of  the  parties,  or  of 

■  the  sureties  on  a  wpersedeas  bond,  so  that  the  security,  which  at  the 

^*  time  it  was  tftk«v)  ""as  sufficient,  does  not  continue  to  be  so,  this 

court  will,  on  proper  application,  so  order  and  adjudge  as  justice 
may  ~equire,  —  reaffirmed,  and  applied  to  this  case.  Williams  v. 
Clqflm,  758 

SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA,  RE- 
EXAMINATION OF  THE  JUDGMENTS  OR  DECREES 
OF.     See  Jurisdiction,  5. 

SURETY.    See  Internal  Revenue  Stamps,  2;  Supersedeas, 

SURVEY.     See  Mexican  Land-Grants. 

TARIFF.     See  Customs  Duties. 

TAXATION.  See  Commerce;  Constitutional  Law,  14, 15;  Internal  Reve- 
nue Stamps,  8;  Mandamus,  2. 

1.  Where  a  railroad  company  is,  for  the  purpose  of  constructing  and 

repairing  its  road,  invested  with  the  powers  and  privileges  and  sub- 
jected to  the  obligations  contained  in  certain  enumerated  sections 
of  the  charter  of  another  company  which  was  exempt  from  taxa- 
tion,—  Held,  that  the  grant  does  not  include  immunity  from  tax- 
ation.    Railroad  Company  v.  Commissioners,  1. 

2.  Railroad  Companies  v.  Gaines  (97  U.  S.  697)  and  Morgan  v.  Louisiana 

(93  id.  217)  reaffirmed  and  applied  to  this  case.     Id. 

8.  Lands  in  Kansas  held  in  fee-simple  by  a  half-blood  member  of  the 
tribe  of  Sac  and  Fox  Indians  of  the  Mississippi  under  a  patent  from 
the  United  States,  issued  pursuant  to  the  seventeenth  article  of  the 
treaty  of  Feb.  18,  1867  (15  Stat.  495),  are  not  exempt  from  State 
taxation.    Pennock  v.  Commissioners,  44. 

4.  TJie  Kansas  Indians  (5  Wall.  737)  distinguished.    Id. 
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TAXATION  (continued). 

5.  Ag  long  as  a  city  exists,  laws  are  void  which  withdraw  or  restrict  her 

taxing  power  so  as  to  impair  the  obligation  of  her  contracts  made 
upon  a  pledge  expressly  or  impliedly  given  that  it  shall  be  exer- 
cised for  their  fulfilment.  Von  Hoffman  v.  City  of  Quincy  (4  Wall. 
535)  cited  on  this  point,  and  approved.  Wolff  v.  New  Orleans, 
358. 

6.  Although  such  laws  be  enacted,  mandamus,  to  compel  her  to  exercise 

that  power  to  the  extent  she  possessed  it  before  their  passage,  will 
lie  at  the  suit  of  a  party  to  such  a  contract  who  has  no  other  ade- 
quate remedy  to  enforce  it.     Id. 

7.  Meriwether  v.  Garrett  (102  U.  S.  472)  distinguished.     Id. 

8.  A  party  who,  under  proceedings  to  enforce  the  statutory  lien  of  the 

State  of  Tennessee,  purchases  a  railroad  does  not  acquire  therewith 
the  immunity  from  taxation  thereon  which  the  railroad  company 
possessed.     Wilson  v.  Gaines,  417. 

9.  Where  the  case  stands  on  demurrer  to  his  bill,  which  prays  that  the 

collection  of  taxes  on  the  property  be  restrained,  and  avers  that 
the  sale  was  under  those  proceedings,  this  court  will  not,  in  the 
absence  of  a  particular  allegation  to  the  contrary,  presume  that 
the  sale  embraced  anything  not  covered  by  that  lien.    Id. 

10.  Morgan  v.  Louisiana  (93  U.  S.  217)  cited  and  approved.    Id. 

11.  As  a  general  rule,  the  owner  of  taxable  property,  who  seeks  to  enjoin 

the  collection  of  a  tax  thereon,  which  he  alleges  to  be  in  excess  of 
what  is  lawful,  must  first  pay  or  tender  so  much  thereof  as  is  justly 
due.     National  Bank  v.  Kimball,  732. 

12.  A  bill  to  restrain  the  collection  of  a  State  tax  upon  the  shares  of  a 

national  bank  is  bad  on  demurrer,  where  it  does  not  appear  that 
there  is  any  statutory  discrimination  against  them,  or  that  they, 
under  any  rule  established  by  the  assessing  officers,  are  rated  higher 
in  proportion  to  their  actual  value  than  other  moneyed  capital. 
Id. 

13.  The  bill  filed  in  this  case  shows  that  the  same  percentage  is  assessed 

on  such  shares  as  upon  other  property,  and  that  they  are  rated  at 
about  one-half  their  actual  value.  No  case  for  relief  is  made  bv 
averring  that  some  other  property  is  rated  for  taxable  purposes  at 
less  than  one-half  of  its  cash  value.    Id. 

TAXATION,  IMMUNITY  FROM.    See  Taxation,  1-3,  &-10. 

TENDER.     See  Taxation,  11. 

TENNESSEE.    See  Constitutional  Law,  26;  Taxation,  8-10. 

TESTATOR,  SUIT   TO  ENFORCE   LIABILITY  OF.     See  Causes, 
Removal  of,  6. 

TOBACCO.     See  Internal  Revenue  Stamps,  8. 

TOWNSHIP  DONATIONS.     See  Constitutional  Law,  27, 29, 80 ;  Munici- 
pal Bonds,  9-12. 
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TOWNSHIPS,  PROCEEDINGS  TO  ENFORCE  LIABILITY  OF. 
Semble,  that  proceedings  against  the  clerk  of  a  township,  to  enforce  the 
performance  of  its  duty  of  levying  the  amount  of  a  judgment  recov 
ered  against  it,  are  against  it,  and  do  not  abate  by  his  resignation 
and  the  appointment  of  his  successor.     Thompson  v.  United  States, 
480. 

TRANSITORY  ACTIONS.     See  Jurisdiction,  11,  12 
TRUSTEE.     See  Church  Property,  1. 

TRUST    FUND.      See  Railroad  Companies,  Subscriptions  to  the  Capita. 

Stock  of,  4-7. 

ULTRA  VIRES.     See  Railroad  Companies,  Subscriptions  to  the  Capital 
Stock  of,  11. 

USAGE.     See  Contracts,  7. 

USE   AND  OCCUPATION.     See  Church  Property. 

USURY 
In  Louisiana,  usurious  interest  cannot  be  reclaimed,  nor  imputed  to  the 
principal,  unless  a  suit  for  its  recovery  be  commenced  or  a  plea  of 
usury  be  set  up  within  twelve  months  after  the  payment  thereof. 
Cook  v.  Lillo,  792. 

UTAH.     See  Criminal  Law,  3. 

VALUE,  STIPULATION  FOR.    See  Admiralty,  2,  8. 

VARIANCE.     See  Practice,  2. 

VERDICT.    See  Pleading,  8;  Practice,  14,  15. 

VIRGINIA.     See  Commerce,  2. 

WAIVER.     See  Jury,  Waiver  of. 

WAREHOUSEMAN.    See  Pledge. 
A  warehouseman  is  not  a  guarantor  of  the  title  of  property  placed  in  his 
custody,  although  his  receipts  therefor  are  by  statute  negotiable. 
Insurance  Company  v.  Kiger,  352. 

WARRANTS.     See  County  Warrants. 

WIFE,  SETTLEMENT  OF  LANDS  UPON.    See  Ante-nuptial  Settle- 
ment. 
The  settlement  of  lands  by  a  man  upon  his  wife  is  not  invalid,  if  the 
rights  of  existing  creditors  are  not  thereby  impaired.     Clark  v. 
KiUian,  766. 

WILL.     See  Partnership,  1,  2. 

WITNESS.     See  Criminal  Law,  1,  2;  Mortgage,  7. 

WORDS. 
4  4  Dollars.  * *    See  Bills  of  Exchange  and  Promissory  Notes. 
Inhabitants."     See  Illinois,  2. 
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WRIT  OF  ERROR.    See  Constitutional  Law,  22. 

1.  The  only  paper  purporting  to  be  the  writ  of  error  in  this  case  is  in 

the  name,  and  bears  the  teste,  of  the  Chief  Justice  of  the  Supreme 
Court  of  Louisiana,  and  is  signed  by  the  clerk  and  sealed  with  the 
seal  of  that  court.  Held,  that  the  suit  must  be  dismissed  for  want 
of  jurisdiction.     Bondurant,  Tutrix,  v.  Watson,  278. 

2.  This  court  cannot  re-otamine  questions  of  fact  upon  a  writ  of  error. 

Miles  v.  United  States,  804. 
8.  Under  the  act  of  March  3, 1875,  c.  137  (18  Stat.,  pt.  3,  p.  470),  a  writ 
of  error  is  the  proper  mode  for  reviewing  here  the  order  of  the  Cir- 
cuit Court  remanding  an  action  at  law  removed  thereto  from  a  State 
court,  and  it  lies  without  regard  to  the  value  of  the  matter  in  dis- 
pute.   Babbitt  v.  Clark,  606. 

YOSEMITE  VALLEY  AND  MARIPOSA  BIG  TREE  GROVE,  COM- 
MISSIONERS OF.    See  Constitutional  Law,  28. 
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